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HIGH    COURT    OF    CHANCERY. 


GOSLING  V.  GOSLING. 

1862.     November  7,  18.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

A  testator  deyised  lands  in  tmst  for  the  use  of  the  second  son  of  a  brother  for 
life,  w^th  remainder  to  the  use  of  his  first  and  other  sons  successively  in  tail 
male,  with  successive  limitations  in  remainder  for  life,  and  to  the  first  and 
other  sons  of  the  successive  tenants  for  life  in  tail  male ;  and  he  bequeathed 
his  residuary  personal  estate  upon  such  trusts  as  were  thereby  declared  con- 
cerning the  devised  lands,  or  as  near  thereto  as  the  rules  of  law  and  equity 
would  admit,  but  so  that  no  part  thereof  should  vest  absolutely  in  any  tenant 
in  tail  unless  he  attained  twenty-one.  Held,  that  the  trust  of  the  personalty 
not  void  for  remoteness.^ 


This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls 
holding  a  limitation  of  the  trusts  of  the  residuary  personal  estate 
of  a  testator  to  be  void  for  remoteness,  and  declaring  that  the 
testator  died  intestate  with  respect  to  it. 

Bennett  Gosling,  late  of  Fleet  Street,  banker,  deceased,  by  his 
will,  dated  the  8th  of  March,  1844,  directed  that  the  right  to 
succeed  him  and  to  become  in  his  place  partner  in  the  bank  in 
which  he  was,  or  at  his  decease  should  be,  a  partner,  should  be 
offered  first  to  Ellis  Gosling  the  second  son  of  the  testator's 

^  Affirmed  on  appeal,  Christie  v.  Gosling,  L.  R.  1  H.  L.  279 ;  Holloway  v. 
Webber,  L.  R.  6  Eq.  623 ;  Shelley  v,  Shelley,  L.  R.  6  Eq.  640 ;  Perry  Trusts, 
§  389 ;  Harrington  v,  Harrington,  L.  R.  3  Ch.  Ap.  664. 
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brother  Robert  Grosling,  and  in  case  he  should  refuse  or  neglect 

*  2    to  *  accept  such  ofTer  in  the  manner  and  within  the  period 

therein  appointed  in  that  behalf,  then  and  in  such  case  that 
the  like  offer  should  be  made  in  succession  to  the  third  and  every 
other  younger  son  of  the  testator's  brother  Robert  Gosling  who 
should  be  born  in  the  testator's  lifetime  or  in  due  time  after  his 
death  (exclusive  of  the  testator's  said  brother's  then  eldest  son 
Robert  Gosling)  in  the  order  and  according  to  the  priority  of  their 
respective  births,  every  such  offer  to  be  made  only  in  the  event  of 
the  preceding  son  and  sons  respectively  entitled  to  an  offer  neglect- 
ing or  refusing  to  accept  the  offer  made  to  him  and  them  respec- 
tively in  the  manner  and  within  the  period  therein  appointed  in 
that  behalf;  and  in  case  none  of  them  the  said  second  and  younger 
sons  of  the  testator's  brother  Robert  entitled  to  such  offer  should 
accept  the  offer  so  to  be  made  to  them  as  aforesaid  within  the 
period  and  in  the  manner  therein  appointed  in  that  behalf,  then 
the  testator  directed  that  the  like  offer  should  be  made  in  succe^ 
sion  to  the  first  and  every  other  son  of  his  brother  Thomas 
George  Gosling  who  should  be  born  in  the  testator's  lifetime  or  in 
due  time  after  his  death  who  at  the  time  of  his  death  should  not 
already  be  a  partner  in  the  said  bank  in  the  order  and  according 
to  the  priority  of  their  respective  births. 

The  will,  after  further  provisions  with  reference  to  the  share  in 
the  partnership  business,  proceeded  as  follows :  — 

"  I'bequeathe  the  sum  of  50,000Z.  sterling  unto  my  cousin  Henry 
William  Gregg,  Esq.,  and  John  Charles  Sharpe,  Esq.,  of  No.  19, 
Fleet  Street,  in  the  county  of  Middlesex,  or  such  of  them  as  shall 
accept  the  trusts  hereby  reposed  in  them,  their  or  his  executors, 
administrators,  and  assigns,  upon  trust  to  lay  out  and  invest  the 
same  in  the  purchase  of  lands  and  hereditaments  in  England 

*  8    in  fee-simple  with  a  mansion-house  thereon ;  *  and  I  hereby 

direct  that  such  lands  and  hereditaments  when  so  purchased 
shall  be  conveyed  and  assured  unto  them  my  said  trustees  or 
trustee  accepting  as  aforesaid,  and  their  or  his  heirs,  but  neverthe- 
less to  the  uses,  upon  the  trusts  and  subject  to  the  provisions 
hereinafter  declared  concerning  the  same ;  that  is  to  say,  to  the 
use  of  them  my  said  trustees  or  such  of  them  as  shall  accept  the 
trusts  hereby  reposed  in  them  as  aforesaid,  their  or  his  executors 
or  administrators,  in  the  mean  time  and  until  some  one  of  them 
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the  said  second  and  younger  sons  of  my  said  brother  Robert 
(Gosling  or  first  and  other  sons  of  my  said  brother  Thomas  George 
(xosling  born  as  aforesaid,  having  had  the  aforesaid  offer  made  to 
him  in  the  order  and  series  aforesaid,  shall  accept  the  same,  or  until 
the  period  hereinbefore  mentioned  within  which  the  last  of  such 
ofiers  may  be  accepted  shall  have  expired,  whichsoever  of  such 
events  shall  first  happen,  upon  trust  to  collect  and  receive  the 
rents,  issues,  and  profits  of  the  lauds  and  hereditaments  so  to  be 
purchased^  and  by  and  out  of  the  same  to  keep  up  and  maintain 
the  mansion-house  and  all  other  the  buildings  thereon  in  good  and 
substantial  repair  and  condition,  and  to  stand  possessed  of  the 
surplus  of  such  rents,  issues,  and  profits  upon  the  trusts  for 
accumulation  and  for  the  application  of  such  accumulations  here- 
inafter declared  concerning  the  same,  and  from  and  immediately 
after  either  such  events  shall  have  happened,  then  to  the  uses  and 
subject  to  the  provisions  following ;  that  is  to  say,  in  case  any  of 
them  the  said  second  or  other  younger  sons  of  my  said  brother 
Robert  shall  accept  the  said  offer  in  the  manner  and  within  the 
period  hereinbefore  appointed  in  that  behalf,  then  and  in  such 
case  to  the  use  of  the  son  so  accepting  and  his  assigns  for  and 
during  his  life  without  impeachment  for  waste,  with  remainder  to 
the  use  of  the  first  and  every  other  son  and  sons  of  my 
nephew  so  accepting,  severally  and  successively  in  the  *  order  *  4 
and  according  to  the  priority  of  their  respective  births,  and 
the  heirs  male  of  the  body  and  respective  bodies  of  such  son  and 
sons,  every  elder  of  such  sons  and  the  heirs  male  of  his  body 
being  always  preferred  and  to  take  before  every  younger  of  such 
sons  and  the  heirs  male  of  his  and  their  body  and  respective 
bodies,  with  remainder  to  the  use  of  each  and  every  son  (if  any) 
of  my  said  brother  Robert  born  in  my  lifetime  or  within  due  time 
after  my  death  subsequently  to  the  one  who  shall  so  accept,  sever- 
ally and  successively  in  the  order  and  according  to  the  priority  of 
their  respective  births,  each  for  his  own  life  only,  without  impeach- 
ment for  waste ;  and  from  and  immediately  after  the  death  of  each 
of  such  my  said  last-mentioned  nephews  respectively,  to  the  use  of 
liis  first  and  every  other  son  and  sons  severally  and  successively 
in  the  order  and  according  to  the  priority  of  their  respective 
births,  and  the  heirs  male  of  the  body  and  respective  bodies  of 
gnch  son  and  sons,  every  elder  of  such  my  lastrmentioned  nephews 
and  his  son  and  sons  and  the  heirs  male  of  his  and  their  body  and 
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respective  bodies  being  always  preferred  and  to  take  before  every 
younger  of  such  last-mentioned  nephews  and  his  and  their  son 
and  sons  and  the  heirs  male  of  his  and  their  body  and  respective 
bodies,  with  remainder  to  the  use  of  all  and  every  other  son  and 
sons  of  my  said  brother  Robert  who  shall  be  born  after  my  death, 
severally  and  successively  in  the  order  and  according  to  the 
priority  of  their  respective  births,  and  the  heirs  male  of  the  body 
and  respective  bodies  of  such  my  said  last-mentioned  nephews, 
every  elder  of  such  sons  and  the  heirs  male  of  his  body  being 
always  preferred  and  to  take  before  every  younger  of  such  nephews 
and  the  heirs  male  of  his  or  their  body  and  respective  bodies,  with 
remainder  to  the  use  of  my  said  brother  Thomas  George  Gosling 
for  and  during  his  life  without  impeachment  for  waste,  with 

*  5   remainder  to  •  the  use  of  the  first  and  every  other  son  of  my 

said  brother  Thomas  George  born  in  my  lifetime  or  within 
due  time  after  my  death,  severally  and  successively  according  to 
the  priority  of  their  respective  births,  each  for  bis  own  life  only, 
without  impeachment  for  waste.'* 

Other  remainders  were  then  limited,  and  there  was  a  direction, 
that  in  the  conveyance  of  the  lands  and  hereditaments  which 
should  be  purchased  in  conformity  with  the  directions  of  the  will 
proper  limitations  should  be  inserted  to  trustees  for  preserving 
contingent  remainders,  and  also  proper  declarations  and  directions 
for  the  trustees  upon  each  and  every  of  such  cesser  or  determina- 
tion of  an  estate  for  life  to  receive  the  rents  and  profits  of  the  same 
lands  and  hereditaments  upon  every  event  of  such  determination 
during  the  residue  of  the  life  of  each  and  every  person  whose  estate 
and  interest  should  have  so  determined ;  and  after  other  provisions 
not  material  to  be  set  out,  the  will  proceeded  thus :  — 

"  And  I  hereby  direct  and  declare,  that  they  my  said  trustees  or 
such  of  them  as  shall  accept  the  trusts  aforesaid  shall  stand  pos- 
sessed of  the  rents  and  profits  of  the  said  lands  and  hereditaments 
so  to  be  purchased  as  aforesaid  which  shall  arise  in  the  mean  time 
until  some  one  of  my  said  nephews  in  that  behalf  referred  to  shall 
accept  the  said  offer,  or  the  period  for  such  offer  being  accepted 
shall  have  determined,  upon  trust  to  lay  out  and  invest  the  same 
in  their  and  his  names  in  any  of  the  parliamentary  stocks  or  public 
funds  of  Great  Britain,  or  upon  government  or  real  securities  in 
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England  and  Wales,  and  to  receive  the  interest,  dividends,  and 
annual  produce  of  such  investments,  and  in  a  similar  manner  to 
lay  out  and  invest  the  same,  and  to  go  on  so  receiving  and  invest- 
ing in  order  to  accumulate  the  said  rents  and  profits,  interest, 
dividends,  and  produce  at  compound  interest  during  such  suspense, 
and  to  stand  possessed  of  such  accumulations  upon  trust  to 
be  added  to  and  to  go  *  along  with  my  residuary  personal  *  6 
estate  hereinafter  bequeathed.  I  give  and  bequeathe  unto  my 
said  trustees  or  such  of  them  as  shall  so  accept  as  aforesaid,  their 
or  his  heirs,  executors,  and  administrators,  all  my  real  estate,  and 
all  the  residue  of  my  personal  estate,  upon  trust  to  sell  my  Cham- 
bers at  Lincoln's  Inn,  and  to  get  in  and  convert  into  money  all  my 
said  residuary  personal  estate,  and  to  invest  the  moneys  to  arise 
from  my  said  Chambers  and  residuary  personal  estate  in  their  or  his 
names  or  name  of  [sic]  the  parliamentary  stocks  or  public  funds 
of  Great  Britain,  or  at  interest  on  government  or  real  securities  in 
England,  and  to  stand  possessed  of  all  such  investments  and  per- 
sonal estate,  and  also  to  stand  seised  of  all  such  real  estate  to  such 
uses,  upon  such  trusts  and  for  such  estates  and  interests,  and  with, 
under  and  subject  to  such  powers  and  provisions  as  hereby  are 
declared  concerning  the  lands  and  hereditaments  hereinbefore 
directed  to  be  purchased,  or  as  near  thereto  as  the  rules  of  law  and 
equity  will  admit ;  provided  nevertheless,  and  I  hereby  declare, 
that  the  said  accumulations  and  personal  estate  shall  not,  nor  shall 
any  part  thereof,  vest  absolutely  in  any  tenant  in  tail,  unless  such 
person  shall  attain  the  age  of  twenty-one  years.'' 

And  the  testator  appointed  his  brothers  Robert  Gosling  and 
Thomas  Greorge  Gosling  his  executors. 

The  testator  made  several  codicils  to  his  will,-  by  the  third  of 
which,  dated  the  16th  of  October,  1851,  after  reciting  the  trusts 
of  the  50,000Z.  bequeathed  by  the  will,  and  after  reciting  that  he 
had  since  purchased  a  mansion-house  and  lands,  containing  about 
303  acres,  called  Busbridge  Hall,  at  Godalming,  and  eighteen  acres 
adjoining,  he  revoked  the  bequest  of  60,000?.  given  to  his  trustees 
by  his  will,  and  in  lieu  thereof  he  gave,  devised,  and  bequeathed 
the  mansion-house  and  land  to  *  his  trustees,  together  with  *  7 
all  the  furniture,  pictures,  wine,  and  every  thing  therein  at 
the  time  of  his  decease,  upon  and  for  the  several  uses,  trusts, 
intents,  and  purposes  in  his  said  will  mentioned  as  to  the  mansion, 
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hereditaments,  and  premises  to  be  purchased  with  the  said  sum  of 
60,000?.,  or  as  near  thereto  as  possible,  and  he  thereby  in  every 
respect  confirmed  his  said  will  or  any  codicil  made  subsequent 
thereto. 

The  testator  died  on  the  12th  of  May,  1855,  leaving  Ellis  Gos- 
ling, the  second  son  of  his  eldest  brother  Robert  Gosling,  him 
surviving,  at  that  time  an  infant  of  the  age  of  nineteen  years  or 
thereabouts ;  and  Ellis  Gosling,  upon  the  attainment  of  his  majority 
on  the  17th  of  January,  1857,  accepted  the  offer  in  the  will  con- 
tained of  the  right  to  succeed  the  testator,  and  so  become  in  his 
place  a  partner  in  the  bank  upon  the  conditions  mentioned  in  the 
will,  and  thereupon  became  and  until  his  death  remained  such 
partner. 

He  died  on  the  26th  of  January,  1861,  intestate  as  to  real  estate, 
leaving  the  plaintiff  Ellis  Duncombe  Gosling  his  only  son,  who  was 
not  born  until  the  27th  of  February,  1861,  a  few  weeks  after  his 
father's  death. 

Upon  the  death  of  Ellis  (Gosling  it  was  contended,  on  behalf,  of 
the  plaintiff  that  he  had  become  entitled  to  an  estate  in  tail  male  in 
the  real  estate  of  the  testator  devised  by  his  will  and  codicils,  and 
to  an  absolute  interest  in  the  funds  and  property  constituting  the 
residuary  personal  estate,  subject  only  to  the  proviso  in  the  will 
contained  that  the  same  should  not  vest  absolutely  in  the  plaintiff 
unless  he  should  attain  the  age  of  twenty-one  years.  Some  of  the  next 
of  kin  of  the  testator  on  the  other  hand  contended  that  .according  to 
the  true  construction  of  the  testator's  will,  the  gifts  therein 

*  8   contained  of  his  residuary  *  personal  estate  and  the  accumu- 

lations thereof  in  favour  of  the  sons  and  remoter  issue  male  of 
the  persons  by  the  will  made  tenants  for  life  of  the  lands  and  here- 
ditaments thereby  directed  to  be  purchased  were  void. 

The  bill  prayed  that  the  testator's  will  and  codicils  might  be 
established  and  the  trusts  thereof,  so  far  as  the  same  remained 
unperformed,  carried  into  execution  by  the  Court,  and  that  the 
rights  and  interests  of  the  plaintiff  and  of  all  other  parties  (if  any) 
in  the  real  and  residuary  personal  estate  of  the  testator  and  the 
accumulations  thereof  during  the  minority  of  Ellis  Gosling,  deceased, 
might  be  declared,  and  for  consequential  relief. 

The  cause  came  on  to  be  heard  on  further  consideration  before 
the  Master  of  the  Rolls  in  June,  1862,  when  the  decree  under 
appeal  was  made,  whereby  it  was  declared  that,  subject  to  the  life- 
[6] 


GOSLING  V.  GOSLING.  *  8 

interest  given  by  the  will  to  Ellis  Gosling,  the  testator's  residuary 
personal  estate  and  the  accumulations  of  the  rents,  dividends,  and 
income  of  the  testator^s  real  and  residuary  personal  estate  during 
the  minority  of  Ellis  Gk>sling,  were  not  effectually  disposed  of  by 
the  testator's  will  and  codicils,  and  that  the  testator  died  intestate 
as  to  the  same ;  and  also  that  so  much  of  the  accumulations  as 
arose  fi'om  the  testator's  real  estate  devolved  at  the  decease  of 
Ellis  Gosling  upon  the  testator's  heir  at  law  living  at  the  time  of 
his  death ;  and  subject  as  aforesaid,  that  the  said  residuary  per- 
sonal estate,  and  also  such  part  of  the  said  accumulations  as  arose 
therefrom,  devolved  at  the  death  of  Ellis  Gosling  upon  the  testa- 
tor's next  of  kin  li^ing  at  the  time  of  his  death. 
From  this  decision  the  plaintiff  appealed. 

♦  The  Solicitor' General  (Sir  R.  Palmer)  and  Mr.  Osborne,  *9 
for  the  appellant. — The  old  form  used  by  conveyancers  in 
cases  like  the  present  says  nothing  about  the  person  taking  being 
a  tenant  in  tail  ^'  by  purchase,"  Powell  on  Devises,  by  Jarman,  (a) 
as  the  modern  forms  ex  abundantissimd  eauteld  do,  and  that  old 
form  corresponds  with  the  words  of  the  present  will.  The  Master 
of  the  Bolls  thought  that  the  personalty  was  given  in  the  events 
which  have  happened  to  be  held  in  trust  for  the  testator's  nephew 
Ellis  Gosling  for  life,  and  after  his  death  for  his  eldest  son,  grand- 
son, great-grandson,  and  so  on,  who  should  first  attain  the  age  of 
twenty-one  years,  when,  and  not  before,  it  should  become  vested 
in  such  eldest  son,  grandson  or  great-grandson ;  and  that  such  a 
trust  in  favour  of  those  persons  would  be  bad,  unless  it  were  lim- 
ited to  take  effect  within  twenty-one  years  after  the  testator's  death, 
erring,  as  we  submit,  in  the  first  step  of  his  judgment,  and  Consid- 
ering the  case  one  within  the  principle  of  Tollemache  v.  Coventry,  (6) 
Ware  v.  PolhiU,  (<?)  and  Lord  Dungannon  v.  Smith,  (rf)  But 
there  is  not  here,  as  there  was  in  those  cases,  a  gift  to  such  a 
person  as  shall,  at  a  future  period,  fill  a  certain  character.  In 
The  Countess  of  Lincoln  v.  The  Duke  of  Newcastle,  (e)  Lord  Eldon 
said :  "  In  Vaughan  v.  Burslem,  (^)  Lord  Thurlow  says  distinctly 
there  was  nothing  in  the  circumstance  that  the  words  '  as  far  as 
the  law  will  admit '  were  not  in  Lord  Foley's  will.     The  words  in 

(a)  VoL  1,  pp.  696,  697  (3d  ed.).  (d)  12  CI.  &  Fin.  fi46. 

(6)  2  CI.  &  Fin.  611.  («)   12  Ves.  218,  236. 

(c)  11  Vea.  267.  {g)  8  Bpo.  C.  C.  101. 
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Vavghan  v.  Buralem  were  as  strong  as  could  be ;  but  Lord  Thur- 
Low  again  held,  considering  himself  fortified  by  the  judgment 

*  10    upon  the  appeal  in  Folei/  v.  Bumellj  (a)  that  he  could  •  never 

construe  that  will  as  calling  upon  him  so  to  modify  the  per- 
sonal estate  as  to  tie  it  up  for  twenty-two  years,  which  is  as  far  as 
the  law  will  admit ;  and  his  Lordship  marked  all  that  reasoning 
upon  the  words  '  as  far  as  the  law  will  admit,'  &c.,  by  stating  that 
it  was  mere  pedantry  to  rely  upon  it,  and  held  a  son,  upon  com- 
ing into  esscj  absolutely  entitled."  Moreover,  weight  must  be 
given  to  the  consideration  that  the  vesting  spoken  of  in  the  proviso 
in  Mr.  Gosling's  will  is  an  absolute  vesting.  Taylor  v.  Frobisherj  (6) 
which  was  cited  by  us  below,  was  rather  cited  as  an  illustration 
than  as  a  governing  case.  In  these  cases,  the  first  tenant  in  tail 
coming  into  ease  is  entitled  absolutely,  unless  you  can  find  apt 
words  to  prevent  such  a  result.  IhheUon  v.  Ibbetaon^  (c)  and 
Lord  Dungannon  v.  Smithy  (rf)  are  cases  between  which  and  the 
present  there  is  a  marked  distinction,  but  Lord  Scarsdale  v.  Cur- 
zon  (e)  is  on  all-fours  with  the  present.  No  one  can  take  this 
estate  who  is  not  a  tenant  in  tail  by  purchase. 

[The  Lord  Chancellor.  —  Your  construction  leaves  a  gap  in 
the  will  through  which  the  estate  may  fall.] 

It  is  on  that  account  that  conveyancers  now  insert  the  words 
"  by  purchase."  To  construe  the  proviso  to  extend  to  all  tenants 
in  tail  for  a  hundred  years  would  be  monstrous. 

They  also  cited  Egerton  v.  Earl  Brownlow^  (j)  Q-ower  v.  Qroa- 
venor.  (A) 

Mr.  Selwyn  and  Mr.  Rasch^  for  Robert  Gosling,  Thomas  Gos- 
ling, and  Robert  Gosling  the  younger,  the  executors  and  trustees 
of  the  will. 

♦  11        ♦  Sir  Hugh  Cairns  and  Mr.  Charles  Hall,  for  the  next  of 

kin.  —  The  question  depends  not  on  authorities  but  on  the 

(a)  1  Bro.  C.  C.  274.  (c)   1  John.  &  H.  40. 

(6)  5  De  G.  &  Sm.  191.  (g)  4  H.  L.  Cas.  1. 

(c)  10  Sim.  495 ;  6  M.  &  C.  26.  (h)  6  Madd.  337, 

(d)  12  CI.  &  Fin.  646. 
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construction  of  the  two  sentences  in  this  particular  will.  We 
may  put  aside  one  of  the  points  made  against  us.  It  is  admitted 
on  the  other  side  that  this  is  not  an  executory  thist,  but  that  the 
testator  is  his  own  conveyancer.  The  question  is,  Has  the  testator 
or  not  transgressed  the  rule  against  perpetuities  ?  What  is  the 
effect  of  these  two  provisos  as  controlling  each  other?  Is  the 
first  the  principal  and  the  other  the  auxiliary  ?  If  there  is  at  all 
a  difference,  we  say  that  the  second  is  the  more  important.  If  the 
expression  '^  tenant  in  tail "  means  tenant  in  tail  by  purchase,  cadit 
quoeatio.  If,  however,  it  means,  as  we  contend,  the  person  of 
whom  when  in  possession  it  can  be  predicated  that  he  is  tenant  in 
tail  under  the  limitations  of  the  instrument,  it  is  different.  The 
object  is  not  to  take  the  personalty  out  of  the  son  for  the  mere 
purpose  of  making  an  intestacy.  The  first  thing  to  be  done  is  to 
construe  the  clause  and  then  will  come  the  consideration  whether 
it  contravenes  the  rules  against  perpetuities. 

[The  Lord  Chancellor.  —  The  son  of  the  plaintiff  could  not 
take  by  possibility  as  purchaser  under  the  antecedent  clause.  A 
tenant  in  tail  by  descent  of  personalty  is  a  thing  not  known  to  the 
law.] 

In  that  case  the  second  clause  must  be  read  as  divesting  the 
personalty,  and  it  is  not  given  to  any  one  else.  The  case  of  Byng 
v.  Byng^  (a)  in  the  House  of  Lords,  is  one  illustrative  of  the 
present.  So  Mr.  Waley,  in  his  Treatise  on  Settlements,  says :  (6) 
"  With  respect  to  leaseholds  for  years,  if  they  were  merely  settled 
upon  trusts  to  correspond  to  the  uses  of  the  freeholds,  they  would 
vest  absolutely  in  the  first  tenant  in  tail  of  the  realty  imme- 
diately *  upon  his  birth,  and  the  addition  of  the  words  'so  *  12 
far  as  the  rules  of  the  law  and  equity  will  permit,'  make  no 
difference  in  this  respect.  In  order  to  obviate  this  effect,  it  early 
became  the  common  course  of  settlement  to  suspend  tl\e  absolute 
vesting  till  the  age  of  twenty-one.  In  the  forms  in  this  collection 
the  effect  of  the  declaration  of  the  trusts  of  the  leaseholds,  by 
reference  to  the  uses  of  the  freeholds,  is  qualified  by  a  clause  pro- 
viding that  leaseholds  for  years  shall  not  vest  absolutely  in  a  tenant 
in  tail  by  purchase  unless  he  attain  twenty-one,  but  on  his  death 

(a)  81  L.  J.  (N.  S.)  Ch.  470. 

(b)  Davidson^B  Conveyancing,  voL  8,  p.  495  (2d  ed.). 
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under  that  age  shall  devolve  with  the  freeholds  of  inheritance ;  a 
direction  which,  if  he  leave  issue  inheritable  under  the  entail,  will 
carry  over  the  leaseholds  to  the  issue,  and  if  he  die  without  leaving 
such  issue  will  carry  them  to  the  remainder-man."  But,  after  all, 
the  question  is,  Are  the  two  sentences  to  be  construed  together  or 
separately?  We  say  they  should  be  construed  together.  The 
plaintiff,  at  all  events,  is  n6t  at  present  entitled  to  the  decree  for 
which  he  asks,  as  there  are  questions  which  cannot  yet  be  decided. 

They  also  referred  to  Lord  Dungannan  v.  Smithy  (a)  Wainman 
V.  Field.  (6) 

Mr.  Mawlinsonj  for  Charlotte  Gosling,  one  of  the  defendants. 

The  SolicitojvGeneral  replied. 

Judgment  reserved. 

November  18. 

The  Lord  Chancellor.  —  In  the  will  of  this  testator 

*  13    there  is  first  a  series  of  *  limitations  of  real  estates  directed 

to  be  purchased,  which  it  is  admitted  are  not  open  to  any 
objection. 

The  testator  then  directs  an  accumulation  of  the  rents  of  the 
purchased  estates  in  an  event  which  did  not  happen,  and  he  gives 
such  accumulations  and  also  devises  and  bequeathes  his  real  estate 
and  all  his  personal  estate  unto  trustees,  who  it  is  declared  shall 
stand  seised  and  possessed  thereof,  to  such  uses,  upon  such  trusts 
and  for  such  estates  and  interests  and  with,  under  and  subject  to 
such  powers  and  provisions  as  were  thereby  declared  of  and  con- 
cerning the  estate  thereinbefore  directed  to  be  purchased,  or  as 
near  thereto  as  the  rules  of  law  and  equity  will  permit. 

Then  follows  this  proviso :  Provided  nevertheless,  and  I  hereby 
declare,  that  the  said  accumulations  and  personal  estate  shall  not, 
nor  shall  any  part  thereof,  vest  absolutely  in  any  tenant  in  tail, 
unless  such  person  shall  attain  the  age  of  twenty-one  years. 

The  question  I  have  to  decide  depends  on  the  true  construction 
of  this  proviso. 

(a)  12  01.  &  Fin.  646.  (b)  Kay,  607. 
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The  expression  ^^ tenant  in  tail"  in  the  proviso  must  mean  a. 
person  who  takes  the  real  estate  in  tail  under  the  limitations 
thereof,  and  who  also  takes  the  personal  estate  under  the  trusts 
that  are  by  reference  declared  of  it.  For  the  tenant  in  tail  described 
is  one  in  whom,  but  for  the  proviso,  the  personal  estate  would  vest 
absolutely,  that  is,  vest  without  being  subject  to  be  divested.  The 
proviso  is  intended  to  provide  for  an  infant  tenant  in  tail  taking  an 
absolute  interest  in  the  personal  estate  under  the  trusts  which  are 
declared  of  it,  and  afterwards  dying  during  his  infancy.  But  inas- 
much as  personal  property  does  not  pass  by  descent,  and 
there  can  be  no  estate  tail  *  in  it,  the  proviso  must  apply  to  *  14 
such  tenants  in  tail  only  of  the  real  estate  as  take  the  per- 
sonal estate  (if  I  may  use  an  incorrect  expression)  by  purchase 
under  the  trusts  declared  by  the  will,  and  the  question  is,  whether 
such  tenants  in  tail  include  any  tenant  in  tail  taking  by  descent. 
As  I  read  the  judgment  of  the  Master  of  the  Bolls,  he  assumes  the 
fact  to  be,  that  the  proviso  includes  and  applies  to  tenants  in  tail 
taking  by  descent  under  the  limitations  of  the  devised  real  estates, 
as  well  as  those  taking  by  purchase.  The  correctness  of  this  con- 
clusion depends  on  the  inquiry,  whether  the  disposition  made  by 
the  will  of  the  personal  estate  contains  or  involves  any  trust  for  a 
tenant  in  tail  who  takes  the  real  estate  by  descent. 

Before  entering  on  that  inquiry,  I  ought  to  observe  first,  that  it 
is  clear  that  the  trusts  of  the  personal  estate  are  not  executory  in 
the  proper  sense  in  which  that  word  is  used  in  this  Court.  If  they 
were,  there  would  be  no  illegality.  Secondly,  it  is  well  settled  that 
the  disposition  made  of  the  personal  estate  is  not  extended  or 
altered  by  the  words  "  as  near  thereto  as  the  rules  of  law  and 
equity  will  admit." 

The  personal  estate  is  bequeathed  by  words  of  reference.  The 
trustees  are  to  stand  possessed  of  it  upon  such  trusts  and  for 
such  estates  and  interests  as  are  declared  concerning  the  real 
estates. 

I  will  state  concisely,  so  far  as  is  necessary,  the  uses  of  the  real 
estate,  and  then  the  corresponding  trusts  of  the  personalty,  pre- 
mising (what  it  is  hardly  necessary  to  mention)  that  words  creat- 
ing an  estate  tail  in  realty  confer  the  absolute  ownership  in  personal 
estate. 

The  uses  of  the  real  estate  stated  shortly  (and  substitut- 
ing *  the  name  of  Ellis  Gosling,  the  nephew  who  accepted    *  15 
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the  partnership,  for  the  description  of  such  nephew)  are  the 
following:  To  the  use  of  Ellis  Gosling  for  life,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  Ellis  Gosling  in  tail  male, 
with  remainder  to  the  other  sons  of  the  testator's  brother  Robert 
younger  than  Ellis  who  should  be  in  ease  at  the  testator's  death, 
severally  and  successively  for  life  in  the  order  of  seniority;  with 
remainder  to  the  first  and  other  sons  of  such  younger  sons  respec- 
tively in  tail  male,  with  remainder  to  subsequently  born  sons  of 
Robert  for  life,  with  remainder  to  their  first  and  other  sons  in  tail 
male  in  like  manner,  with  remainder  to  the  testator's  brother 
Thomas  George  Gosling  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  other  remainders,  which  it  is 
not  necessary  to  detail. 

Now  what  are  the  trusts  of  the  personal  estate,  which,  so  far  as 
the  difference  of  tenure  will  admit,  will  be  identical  with  these 
uses  of  the  real  estate  ?  I  will  state  them  first  without  the  proviso, 
and  then  show  the  effect  of  the  proviso  and  to  what  persons  it  will 
apply.  The  first  trust  of  the  personalty  would  be  to  pay  the  divi- 
dends, interest  and  income  to  Ellis  Gosling  the  nephew  during  the 
term  of  his  natural  life,  and  after  his  decease  the  trustees  would 
hold  the  personal  estate  and  the  income  thereof  upon  trust  for  the 
first  or  only  son  of  the  said  Ellis  Gosling,  his  executors,  adminis- 
trators, and  assigns.  Here,  but  for  the  proviso,  the  trust  would 
stop,  and  could  not  be  extended  to  the  second  and  other  sons  of 
the  tenant  for  life ;  for  the  next  trust  directed  by  the  words  of 
gift  of  the  personal  estate  without  the  proviso  would  be  a  declara- 
tion that  in  case  there  should*  be  no  son  of  Ellis  Gosling,  the  trus- 
tees should  hold  the  personal  estate  upon  trust  to  pay  the  income 
to  the  next  younger  brother  of  Ellis  Gosling  for  life,  and  after 
*  16  his  *  decease  upon  trust  as  to  principal  and  interest  for  his 
eldest  or  only  son  absolutely,  with  a  gift  over  in  like  manner 
as  before  to  the  next  tenant  for  life  of  the  real  estates,  and  so  on 
throughout  the  series.  But  when  you  add  the  proviso  to  the  dispo- 
sition of  the  personal  estate,  which  is  made  by  the  words  of  refer- 
ence, the  effect  is  this,  that  a  new  trust  is  created,  in  the  event  of 
any  tenant  in  tail  taking  the  personal  estate  under  the  trusts  I 
have  described  and  dying  under  the  age  of  twenty-one  years,  for 
the  next  succeeding  tenant  in  tail  or  tenant  for  life,  as  the  case 
may  be ;  but  it  is  plain  that  the  proviso  attaches  only  to  tenants  in 
tail  taking  by  purchase,  for  no  tenant  in  tail  by  descent  can  take 
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the  personal  estate  under  the  disposition  which  is  made  of  it.  The 
only  object  and  efiFect  of  the  proviso  are  to  substitute  the  next 
tenant  in  tail  or  tenant  for  life,  as  the  case  may  be,  taking  by  pur- 
chase for  the  preceding  tenant  in  tail,  also  taking  by  purchase,  in 
case  such  preceding  tenant  in  tail  dies  under  the  age  of  twenty-one 
years. 

It  is  true  that  a  contingency  very  material  to  be  provided  for  is 
not  included  in  this  proviso.  A  tenant  in  tail  taking  the  real  and 
personal  estate  as  a  purchaser  may  marry  and  have  a  son,  and 
afterwards  die  before  attaining  the  age  of  twenty-one  years,  leav- 
ing such  son  tenant  in  tail  of  the  real  estates.  In  such  an  event 
the  proviso  transfers  the  personal  estate  to  the  next  purchaser  in 
the  series  of  limitations,  and  it  becomes  severed  from  the  real 
estate,  which  descends  to  the  son  of  the  deceased  tenant  in  tail. 
This  event  is  not  provided  for,  but  that  circumstance  does  not 
authorize  any  different  interpretation  of  the  proviso.  If  the  will 
bad  provided  for  the  event  of  a  tenant  in  tail  by  purchase  dying 
under  twenty-one  leaving  a  son,  by  declaring  an  express  trust  for 
such  son  of  the  personal  estate,  the  case  would  have  existed  of 
a  tenant  in  tail  of  the  real  estates  by  descent  *  taking  the  per-  *  17 
sonal  estate  by  purchase ;  and  if  in  that  case  the  proviso 
were  held  to  apply  to  and  include  such  tenant  in  tail,  the  whole 
disposition  of  the  principal  of  the  personal  estate  would  be  void 
for  remoteness.  But  no  such  trust  is,  in  my  opinion,  either 
expressed  or  implied,  or  in  any  manner  warranted  by  the  words 
of  gift  of  the  personal  estate  either  with  or  without  the  pro- 
viso. 

Again,  if  the  words  of  gift  of  the  personal  estate  taken  with  the 
proviso  could  possibly  be  interpreted  to  amount  to  a  trust  of  the 
corpiLS  of  the  personalty  for  such  tenant  in  tail  only  under  the  lim- 
itations of  the  real  estate  as  should  first  attain  the  age  of  twenty- 
one  years,  so  that  in  the  words  of  the  Master  of  the  Rolls  the 
attaining  twenty-one  would  be  a  precedent  condition  to  the  vesting, 
it  would  follow  that  the  gift  of  the  corpus  of  the  personal  estate 
would  be  void  for  remoteness.  But  in  my  judgment  it  is  not  pos- 
sible to  put  any  such  construction  on  this  will.  I  am  of  opinion, 
therefore,  that  the  disposition  of  the  personal  estate  made  by  this 
will  is  good  in  law. 

Therefore,  reverse  the  decree  of  the  Master  of  the  Rolls.  Declare 
that  the  trusts  of  the  personal  estate  declared  by  the  will  are  valid 

[13] 


♦17  CASES  IN   CHANCERY. 

in  law,  and  that  under  and  by  virtue  thereof  the  accumulated  rents 
of  the  real  estate  and  personal  estate  bequeathed  by  the  will  are 
vested  in  the  plaintiff,  subject  to  be  divested  in  tlie  event  of 
the  plaintiff  dying  under  the  age  of  twenty-one  years.  The  costs 
of  all  parties  to  the  appeal  must  come  out  of  the  personal  estate, 
and  the  deposit  be  returned. 


•18  ♦ELLISON  V.  THOMAS. 

1862.    November  4, 18, 14, 18.    Before  the  Lord  Chancellor  Lord  Westbury. 

By  a  settlement,  a  sum  of  money  was  directed  to  be  raised  after  the  death  of 
the  survivor  of  two  persons,  and  be  held  in  trust  for  all  the  children  of  the 
tenant  for  life  of  hereditaments  settled  by  a  contemporaneous  deed  other 
than  and  besides  an  eldest  or  only  son  for  the  time  being  entitled  under  the 
last-mentioned  settlement  to  the  estates  thereby  settled  in  possession  or  in 
remainder  immediately  expectant  on  the  decease  of  the  survivor  of  the  tenant 
for  life  and  a  prior  tenant  for  life.  Held,  that  the  exclusion  applied  only  to 
the  person  who  was  the  eldest  son  at  the  time  appointed  for  raising  the 
money,  and  that  the  representatives  of  an  eldest  son  who  had  died  before 
that  period  were  entitled  to  participate  in  the  money.  ^ 

Persons  brought  before  the  Court  under  the  16  &  16  Vict,  c  86,  §  42,  r.  8,  are 
entitled  to  present  petitions  of  rehearing,  semble. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Km- 
DEBSLET,  holding  that  the  appellant's  testator  was,  according  to 
the  true  construction  of  a  settlement,  excluded  from  participation  in 
portion  money  thereby  directed  to  be  raised. 

By  an  indenture  of  settlement  dated  the  7th  of  September,  1814, 
an  estate  in  Gloucestershire,  called  the  Bibury  estate,  was  limited  to 
the  use  of  Estcourt  Cresswell  for  life,  with  remainder  to  the  use  of 
Richard  Estcourt  Cresswell  the  elder  for  life,  with  remainder  to 
the  use  of  Richard  Estcourt  Cresswell  the  younger,  his  eldest  son, 
for  life,  with  remainder  to  the  use  of  his  first  and  other  sons  in 
tail  male,  with  remainder  to  the  use  of  the  other  sons  of  Richard 
Estcourt  Cresswell  the  elder  successively  for  life,  with  remainders 
to  their  first  and  other  sons  in  tail  male. 

By  an  indenture  of  the  same  date,  made  between  Estcourt  Cress- 

1  See  Collingwood  ».  Stanhope,  L.  R.  4  H.  L.  43;  S.  C.  L.  R.  4  Eq.  286; 
Wood  r.  Wood,  L.  R.  4  Eq.  48 ;  Johnson  v.  Foulds,  L.  R.  6  Eq.  268. 
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well  of  the  first  part,  Richard  Estcourt  Cresswell  the  elder  of  the 
second  part,  and  the  Rev.  Charles  Dewell  and  the  Rev.  Thomas 
Tracy  Coxwell  of  the  third  part,  after  reciting  that  Estcourt  Cress- 
well  was  seised  in  fee-simple  in  remainder  of  the  hereditaments 
thereinafter  demised  expectant  upon  the  decease  of  the 
*  Rev,  Thomas  Fry,  and  had  agreed  to  secure  as  a  provision  ♦  19 
for  the  younger  children  of  Richard  Estcourt  Cresswell  the 
sum  of  13,00OZ.  upon  the  said  hereditaments  in  manner  thereinafter 
mentioned,  Estcourt  Cresswell  demised  to  Charles  Dewell  and 
Thomas  Tracy  Coxwell,  their  executors,  administrators,  and 
assigns,  lands  and  hereditaments  in  Devonshire  (subject  to  the 
life-estate  therein  of  Thomas  Pry,  and  to  prior  encumbrances  which 
were  subsisting  thereon  still  remaining  unsatisfied)  for  the  term  of 
1000  years  from  the  decease  of  Thomas  Fry,  without  impeachment 
of  waste,  upon  trust  immediately  after  the  decease  of  the  survivor 
of  Estcourt  Cresswell  and  Thomas  Fry,  and  not  before  (except  in 
the  event  thereinafter  mentioned),  by  selling,  mortgaging,  demis- 
ing, assigning  or  otherwise  disposing  of  the  manors  and  other 
hereditaments  comprised  in  the  term  of  1000  years,  or  any  of  them, 
or  by  bringing  actions  against  the  tenants  or  occupiers  of  the  same 
hereditaments,  or  any  of  them,  for  the  rents  then  in  arrear,*or  by 
more  than  one  or  by  all  of  the  aforesaid  ways  and  means  or  by 
any  other  ways  and  means,  to  levy  and  raise  the  sum  of  18,000Z., 
with  interest  at  the  rate  of  5L  per  cent  per  annum  to  be  computed 
from  the  decease  of  the  survivor  of  Estcourt  Cresswell  and  Thomas 
Fry,  and  to  invest  the  same  and  hold  the  investments  and  their 
annual  produce  upon  trusts  thus  expressed,  ^'  upon  trusts  that  they 
the  said  C.  Dewell  and  T.  T.  Coxwell,  their  executors,  administra- 
tors, and  assigns,  do  and  shall  stand  and  be  possessed  of  and  inter- 
ested in  the  same,  in  trust  for  all  and  every  the  children  of  the 
said  Richard  Estcourt  Cresswell  now  born  or  hereafter  to  be  bom 
during  his  life  or  in  due  time  after  his  decease  (other  than  and 
besides  an  eldest  or  only  son  for  the  time  being  entitled  under  or 
by  virtue  of  a  certain  indenture  of  settlement  bearing  even  date 
herewith  "  [meaning  thereby  the  above  stated  indenture]  "  to 
the  estates  thereby  settled  in  possession  or  *in  remainder  *20 
immediately  expectant  on  the  decease  of  the  survivor  of  them 
the  said  Estcourt  Cresswell  and  Richard  Estcourt  Cresswell),  with 
such  provisions  for  their  respective  maintenance  and  education,  in 
such  parts,  shares  and  proportions  and  at  such  age,  day  or  time, 
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or  respective  ages,  days  or  times,  not  happening  after  twenty-one 
years,  to  be  computed  from  the  decease  of  the  said  Richard  Est- 
court  Gresswell,  and  with  such  annual  sums  of  money  and  limita- 
tions over  for  the  benefit  of  the  said  children,  or  some  or  one  of 
them,  and  upon  such  conditions  and  with  such  restrictions  and  in 
such  manner,"  as  R.  E.  Gresswell  should  by  deed  or  will  direct  or 
appoint, ''  and  in  default  of  any  such  direction  or  appointment,  or 
so  far  as  every  or  any  such  direction  or  appointment  shall  not 
extend,  ...  if  there  shall  be  two  or  more  children  of  the  said 
Richard  Estcourt  Gresswell  other  than  and  besides  an  eldest  or 
only  son  so  for  the  time  being  entitled  as  aforesaid,  then,  in  default 
of  such  direction  or  appointment  as  aforesaid,  the  said  sum  of 
13,000/.,  and  the  stocks,  funds,  and  securities  upon  which  the  same 
shall  be  laid  out  and  invested,  and  the  interest,  dividends,  and 
annual  produce  thereof,  to  be  for  the  portions  of  such  twp  or  more 
children,  and  to  be  divided  betwebn  or  among  them  in  equal  shares 
and  proportions  as  tenants  in  common  and  not  as  joint  tenants,  and 
the  share  or  shares  of  such  of  them  as  shall  be  a  son  or  sons  to  be 
an  interest  vested  or  interests  vested  in  him  or  them  respectively 
at  his  or  their  age  or  respective  ages  of  twenty-one  years,  and  the 
share  or  shares  of  such  of  them  as  shall  be  a  daughter  or  daughters 
to  be  an  interest  vested  or  interests  vested  in  her  or  them  respec- 
tively at  her  or  their  age  or  respective  ages  of  twenty-one  years,  or 
day  or  respective  days  of  marriage,  which  shall  first  happen, "  with 
the  usual  provision^  for  hotchpot,  accruer,  maintenance  and  ad- 

varicement. 
♦  21        *  Estcourt  Gresswell  died  on  the  4th  of  July,  1823,  and 
Richard  Estcourt  Gresswell  the  elder  on  the  2 1st  of  May, 
1841. 

Of  the  children  of  the  latter,  the  eldest,  Richard  Estcourt  Gress- 
well the  younger,  died  in  April,  1837,  having  previously  attained 
twenty-one  and  married,  but  without  having  had  issue  male,  and 
leaving  one  of  the  appellants  his  widow,  who  after  her  husband's 
death  took  out  letters  of  administration  of  hispersonal  estate,  and 
married  Joseph  Alexander  Pranklinsky,  the  other  appellant. 

William  Henry  Gresswell,  although  not  in  order  of  birth  the 
next  son  of  Richard  Estcourt  Gresswell  the  elder  to  R.  E.  Gress- 
well the  younger,  became,  in  the  events  which   happened,  the 
eldest  son  of  R.  E.  Gresswell  the   elder   entitled   in  remainder, 
[16] 
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expectant  upon  the  death  of  the  latter,  as  tenant  in  tail  of  the 
Bibury  estate. 

Thomas  Fry,  the  tenant  for  life,  died  on  the  27th  of  March, 
1860. 

This  suit  was  thereupon  instituted  by  the  representative  of  the 
suryiving  trustee  of  the  settlement  of  1814,  with  the  object  of  hav- 
ing the  trusts  of  the  1000  years'  term  limited  in  the  estates  in 
Devonshire  carried  into  execution  under  the  decree  of  the  Court, 
and  for  the  ascertainment  and  declaration  of  the  rights  of  all 
persons  beneficially  interested  in  the  13,000/.  to  be  raised  under 
the  trusts  of  the  term. 

Upon  the  case  coming  on  for  hearing  on  further  consideration 
before  Yice-Chancellor  Kinbersley,  his  Honor  made  the  order 
under  appeal,  declaring  that  according  to  the  true  construc- 
tion of  the  settlement  of  September,  *  1814,  and  in  the  events  *  22 
which  had  happened,  the  sum  of  ,13,0002.  secured  by  the 
term  of  1000  years  in  the  Devonshire  estate  became  and  was 
divisible  and  payable  on  the  death  of  T.  Fry,  the  tenant  for  life  of 
the  said  Devonshire  estate,  into  seventh  parts,  thereby  excluding 
the  personal  representative  of  Richard  Estcourt  Cresswell  the 
younger  from  participation  therein.  The  case  is  reported  in 
Messrs.  Drewry  &  Smale's  Reports,  (a) 

The  appellants  were  not  originally  parties  to  the  cause,  but  had 
been  served  with  the  decree  under  the  16  A  16  Vict.  c.  86,  §  42, 
r.  8,  and  an  objection  was  on  that  ground  mada  by  the  Secretary 
to  the  reception  of  the  petition. 

NoYember  4. 

Persons  brought  before  the  Court  under  the  15  &  IS^Yict.  c.  86,  §  42,  r.  8, 
are  entitled  to  present  petitions  of  rehearing,  semlde. 

Mr.  Chraham  Sastings  on  this  day  moved  that  the  petition 
might  be  directed  to  bq  received. 

The  Lord  Chancellor  intimated  an  opinion  that  persons  brought 
before  the  Court  under  the  operation  of  the  rule  of  the  statute 
above  referred  to  were  entitled  to  present  petitions  of  rehearing,- 
and  directed  the  petition  to  be  received,  but  without  prejudice  to 
any  question  which  might  be  raised  upon  the  hearing  of  the 
appeal. 

(a)  Vol.  2.  p.  111. 
VOL.  I.  2  [  17  ] 
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November  13. 
The  appeal  now  came  on  for  bearing,  and  no  objection  was 
made  to  tbe  petition  having  been  received. 

Mr.  Shapter  and  Mr.  Oraham  HastingSj  for  the  appellants.  — 

An  elder  son,  not  entitled  in  possession  or  remainder  to  the  Bibnrj 

estate  when  the  portion  out  of  the  Devon  estates  was  to  be  raised 

and  distributed  among  younger  children,  is  to  be  deemed  a 

*  23   younger  son :  therefore  the  *  administratrix  of  Richard  Est- 

court  Gresswell  the  younger  is  entitled  to  a  share  of  the 
portion  fund.  He  never  was  excluded  from  a  share  of  the  portion 
fund  ;  for  the  trust  was  in  favour  of  all  the  children  (of  whom  he 
was  one),  with  an  exception  of  such  one  child  only  as  for  the  time 
being  should  be  entitled  in  possession  or  remainder  to  the  Bibuiy 
estate.  The  period  of  distributing  the  portions  was  the  time  for 
ascertaining  the  one  excluded!  Matthews  t.  Pcmt^  (a)  Duke  ▼. 
Doidge.  (li)  ^^  For  the  time  being "  may  mean  ^^  from  time  to 
time  "  where  the  context  requires  it,  as  where  divers  payments  are 
to  be  paid  to  an  officer  for  the  time  being,  where  divers  times  must 
be  meant,  but  primd  facie  those  terms  point  to  one  definite  time. 
Mo%$  V.  Dunlopf  (c)  In  the  Q-oods  of  Thompson^  (rf)  Coune  v. 
Stirling,  (e)  It  is  true,  rights  are  to  be  ascertained  and  to  vest 
and  the  class  to  be  ascertained  as  early  as  possible,  and  a  divesting 
must  not  take  place  without  clear  direction ;  and  that  principle 
explains  the  rule  laid  down  in  Livesey  v.  LiveBty^  (cf)  Adams  ▼. 
Adam's^  (A)  Re  Theed!%  Settlementy  (i)  Sandeman  v.  Machenr 
ziej  (k)  that  in  ordinary  cases  of  gifts  to  children,  excluding  an 
eldest,  without  reference  to  a  family  estate,  the  character  of  eldest 
is  to  be  ascertained  at  the  period  of  vesting  and  not  of  pay- 
ment, and  the  period  of  vesting  and  of  exclusion  are  the  same. 
This,  however,  has  no  application  where  the  word  "elder''  or 
"•eldest"  has  reference  to  a  family  estaj;e.  Lord  Teynham  v. 
Webb,  (J)  Macoubrey  v.  Jones,  (m)     Moreover  a  class  opens  up  to 

(a)  8  Swanst.  828.  {g)  2  H.  L.  Cas.  419. 

(6)  2  Yes.  Sen.  208,  n.  (A)  26  Beav.  652. 

(c)  Johns.  490.  (i)   8  K.  &  J.  876. 

(cO  16  Jur.  342.  {k)  IJ.  &  H.  613. 

(0  6  El.  &  Bl.  833.  (0  2  Ves.  Sen.  198. 
(m)  2  K.  &  J.  684,  692.      See  also  Dickson  v.  Dickson,  1  Macq.  H.  L. 
Gas.  729. 
[18] 
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the  period  of  distribation  to  let  in  one  answering  the  description. 
Therefore  if  Richard  Estc^urt  Cresswell  the  younger  was 
*  at  any  time  excluded,  the  class  opened  to  let  him  in  on  his   *  24 
ceasing  to  be  an  eldest  son  entitled. 

They  referred  also  to  Chadmck  v.  Doleman,  (a)  and  Remnant 
V.  Sood.  (6) 

Mr,  Prenderga%t  (with  him  Mr.  Baily)^  for  the  plaintiff  and  the 
younger  children,  who  opposed  the  appeal.  —  The  recital  in  the 
settlement,  under  the  terms  of  which  the  18,000/.  is  raisable, 
shows  that  the  intention  of  the  settlor  was  to  secure  a  provision 
for  the  younger  children  and  the  younger  children  only  of  Rich- 
ard £stcourt  Cresswell  tiie  elder.  The  latter,  therefore,  never 
could  have  appointed  under  that  deed  any  portion  of  this  fund  to 
Richard  Estcourt  Cresswell  the  younger ;  who  having  attained  his 
majority  before  his  death,  filling  therefore  at  the  time  of  vesting  in 
the  class  in  default  of  appointment  the  position  of  Eldest  son  for 
the  time  being  entitled  to  the  Bibury  estate,  cannot  be  brought 
back  again  into  the  class  from  which  he  was  thus,  as  also  by  the 
very  terms  of  the  settiement,  excluded.  He  died  too  before  the 
time  for  distribution  arrived. 

He  cited  Gray  v.  The  Earl  of  Limerick.  ((?) 

Mr.  Suragey  for  the  trustees  of  the  settlement  of  one  of  the 
younger  children,  called  attention  to  the  fact  that  Richard  Estcourt 
Cresswell  the  younger's  personal  representative  was  making  a 
claim  which  he  himself  could  not  have  made  if  living. 

.  Mr.  ShapteTj  in  reply.  —  The  words  "for  the  time  being  enti- 
tied  "  distinguished  this  case  from  that  of  Gray  v.  The  Earl  of 
Limerick. 

Judgment  reserved. . 

NoYpmber  IS. 

•The  Lobd  Chancellor.  —  This  case  depends  on  the  ♦26 
inquiry  at  what  time  the  words  of  exclusion  of  the  eldest 

(a)  2  Yem.  52S.      (&)  2  De  6.,  F.  &  J.  896.      (c)  2  De  G.  &  Sm.  370. 

[19] 
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son  for  the  time  being  come  into  operation ;  that  is  to  say,  at  what 
time  the  eldest  son  for  the  time  being  is  to  be  looked  for  and 
ascertained. 

The  trustees  are  directed,  immediately  on  the  decease  of  the 
survivor  of  Thomas  Pry  and  Estcourt  Oresswell,  to  raise  the  sum 
of  13,000?.,  in  trust  for  all  and  every  the  children  of  Richard 
Estcourt  Oresswell  the  elder  then  born  or  thereafter  to  be  born 
during  his  life,  or  in  due  time  after  his  decease,  other  than  and 
besides  an  eldest  or  only  son  for  the  time  •being  entitled  imder  a 
settlement  of  even  date  to  the  estates  thereby  settled  in  possession 
or  in  remainder  immediately  expectant  on  the^  decease  of  the 
survivor  of  Estcourt  Oregswell  and  Richard  Estcourt  Oresswell. 
This  trust  took  effect  on  the  death  of  Thomas  Pry  in  the^  year 
1860.  At  that  time,  therefore,  the  words  of  exclusion  came  into 
operation,  and  had  to  be  applied.  The  persons  entitled  must  be 
ascertained  at  the  time  when  the  money  is  directed  to  be  raised 
and  divided,  and  the  words  of  exception  appear  to  me  to  attach  at 
that  time  upon  the  son  who  then  answers  the  description,  and  to 
exclude  him  from  the  class  of  persons  interested.  *  The«  case 
hardly  stands  in  need  of  the  well-established  principles  in  this 
Oourt,  by  which  a  younger  son  taking  the  estate  has  been  deemed 
an  eldest  son  for  the  purpose  of  excluding  him  from  a  portioh ; 
and  an  eldest  son  not  taking  the  estate  has  been  held  to  be  a 
younger  child  ;  for  the  words  here  are  "  eldest  son  for  the  time 
being,"  which  appear  to  have  been  selected  for  the  purpose  of 
denoting  not  the  person  who  was  actually  the  eldest  son  at  the 

date  of  the  deed,  but  that  individual  who  at  a  particular 
•  26    future  period  might  be  the  eldest  living  son,  ♦provided  he 

was  also  the  person  who  was  entitled  to  the  settled  estate. 
If  the  report  wliich  I  have  seen  of  the  Vice-Ohancellor's  judg- 
ment be  correct,  his  Honor  appears  to  have  treated  the  question 
as  turning  on  the  meaning  of  these  words,  "  for  the  time  being  ;  " 
and  he  seems  to  have  considered  that  they  were  intended  to 
operate  during  the  whole  period  that  would  elapse  between  the 
execution  of  the  deed  and  the  time  when  the .  money  was  to  be 
raised,  so  that  every  son  who  answered  the  description  of  eldest 
son  from  time  to  time  during  that  period  would  be  excluded.  The 
effect  of  such  a  construction  might  be  to  exclude  every  son,  and 
possibly  every  child,  for  he  might  have  none  but  sons,  from  any 
[20] 
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share  in  the  13,0007.,  which,  therefore,  would  not  beconxe  raisable 
at  all. 

I  cannot  concur  in  this  interpretation.  When  a  future  period  is 
referred  to,  and  it  is  desired  to  designate  the  person  who  fills  a 
particular  character  at  that  period,  the  words  "  for  the  time 
being"  are  appropriately  used.  If  several  future  periods  are 
referred  to  the  words  are  again  appropriate,  and  may  denote 
several  different  persons  who  may  in  succession  fill  the  character 
at  such  several  periods.  If  I  say  that  when. a  particular  office 
shall  become  vacant,  the  appointment  shall  belong  to  the  prime 
minister  for  the  tjme  being,  the  words  denote  one  person  only,  for 
one  period  only  is  referred  to ;  but  if,  as  in  the  mstance  put  by 
the  Vice-Chancellor,  I  direct  a  certain  sum  to  be  paid  annually  to 
the  rector  of  A.  for  the  time  being,  the  words  denote  the  rectors 
from  time  to  time,  because  they  refer  not  to  the  time  of  one  pay- 
ment, but  to  the  times  of  successive  annual  payments.  In  the 
present  case  one  period  of  time  only  is  referred  to,  namely, 
the  time  when  the  money  is  directed  to  be  *  raised.  Accord-  *  27 
ing,  therefore,  to  the  literal  meaning  of  the  words,  one  person 
only  is,  in  my  opinion,  denoted  and  excluded  from  a  share  in  the 
13,000/. ;  and  this  construction  is  strictly  in  accordance  with  the 
spirit  and  intention  of  clauses  of  this  nature.  For  the  intention 
is,  that  portions  shall  be  provided  for  all  the  children  except  the 
one  who  at  the  time  when  the  portions  are  payable  is  entitled  to 
the  settled  estate.  The  intention  which  the  Court  ascribes  to 
clauses  of  this  description  is  well  expressed  by  Lord  Hardwicke 
in  Ihtke  v.  Doidge :  "  Every  child  except  the  heir  is  considered  in 
equity  as  a  younger,  and  eldership  not  carrying  the  estate  along 
with  it  is  considered  not  such  an  eldership  as  shall  exclude  by 
virtue  of  such  clauses."  That  the  character  of  eldest  son  is  to  be 
ascertained  at  the  time  appointed  for  payment  of  the  portions 
appears  to  be  the  clear  result  of  the  leading  cases  of  Chadwick.  v. 
Doleman  and  Lord  Teynham  v.  Webb. 

The  Vice-Chancellor  has  treated  Lord  Teynham  v.  Webb  as  an 
authority  for  excluding  by  force  of  the  words,  "  other  than  an 
eldest  son,"  the  son  who  was  eldest  at  the  date  of  the  instrument, 
and  also  the  subsequently  born  son  who  was  eldest  at  the  time  of 
payment;  but  I  do  not  so  read  the  case,  for  the  son  who  was 
eldest  at  the  date  of  the  instrument  appears  to  have  been  put  out 
of  consideration  because  he  died  under  age,  and  before  the  time 
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appointed. for  raising  the  portions,  there  being  no  direction  for 
vesting  anterior  to  the  time  of  payment. 

At  the  conclusion  of  the  report  I  find  the  following  words 

attributed  to  the  Vice-Chancellor :  "  There  is  no  case  which  I  can 

find  in  which  there  is  one  who,  having  been  an  eldest  son  and 

ceased  to  be  so,  has  been  excluded,  and  yet  his  representa- 

*  28    tives  have  been  included  ;  and  it  *would  be  very  anomalous 

if  one  who,  whilst  alive,  would  be  excluded,  should,  at  his 
death,  be  entitled  to  participate." 

But  it  must  be  remembered  that  the  trust  of  the  13,0007.  is  for 
all  the  children  of  Richard  Estcourt  Cresswell  the  elder,  except 
the  eldest  son  for  the  time  being ;  and,  therefore,  that  Richard 
Estcourt  Cresswell  the  younger  is  one  of  the  cestuia  que  trustentj 
unless  he  be  excluded  by  the  exception ;  and  consequently,  if  I  am 
right  in  my  judgment,  that  the  exception  did  not  operate  or  take 
effect  until  the  time  appointed  for  raising  the  money,  and  then 
attached  upon  and  excluded  William  Henry  Cresswell,  who  is 
found  by  the  certificate  to  have  been  at  the  death  of  Thomas  Pry 
the  eldest  living  son  of  Richard  the  father,  and  entitled  to  the 
Bibury  estate,  it  follows  that  Richard  Estcourt  Cresswell  the 
younger  was  never  taken  out  of  the  class  of  cestuis  que  trustent^  and 
that,  having  attained  twenty-one,  when  the  right  to  the  portions 
became  vested,  he  is  to  be  considered  as  a  younger  child  and 
entitled  to  a  share  in  the  13,000/. 

Therefore,  reverse  the  order  of  the  Vice-Chancellor,  declare  that 
Richard  Estcourt  Cresswell  the  younger  became  entitled  to  a  share 
in  the  13,0002.,  and  direct  the  fund  which  has  been  raised  to  be 
divided  into  eight  equal  parts  instead  of  into  seven  equal  parts, 
and  direct  payment  of  one  of  those  eight  equal  parts  to  the  per- 
sonal representative  of  Richard  Estcourt  Cresswell  tfie  son.  The 
petitioners  must  take  back  their  deposit,  and  the  costs  of  all  par- 
ties, by  consent,  will  come  out  of  the  fund. 
[22] 
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•In  the  Matter    of  The    JOINT-STOCK    COMPANIES    ♦29 
WINDINO-UP   ACTS,  1848  and  1849, 

AND 

In  the  Matter  of  The  SAXON  LIFE  ASSURANCE  COMPANY. 

The  Case  of  The  ERA  LIFE  AND  FIRE  ASSURANCE  COM- 
PANY. 

1862.  •Noyember  21.    Before  the  Lords  Justices. 

The  deed  of  settlement  of  a  joint-stock  insurance  compan  j  empowered  a  general 
meeting  to  elect  and  remove  directors,  audit  accounts,  and  to  determine 
upon  any  question,  matter,  or  thing  relating  to  the  affairs  of  the  company 
which  should  arise  in  the  management  or  conduct  thereof.  It  also  empow- 
ered the  directors  to  alter  or  rescind  or  abandon  any  contract  entered 
into  on  behalf  of  the  company,  and  to  institute,  abandon,  and  compromise 
actions  and  suits,  and  generally,  where  the  deed  was  silent,  to  act  in  the 
direction  of  the  concerns  of  the  company  in  such  manner  as  at  their 
absolute  discretion  they  should  think  most  conducive  to  the  interests  of  the 
society,  and  for  that  purpose  to  make,  do,  and  execute  all  such  acts,  deeds, 
matters  and  things  whatsoever  as  might  be  requisite  or  expedient  in  that 
behalf.  The  directors  purchased  the  business  and  undertook  to  pay  the 
debts  of  another  insurance  company,  and  the  purchase  was  approved  of 
at  a  general  meeting,  and  was  carried  into  effect  by  a  purchase-deed,  in 
which  the  purchasing  company  took  covenants  /rom  the  directors  of  the 
selling  company,  and  not  from  the  company  itself,  for  the  title.  The 
purchasing  company  took  the  business  of  the  selling  company,  and  carried 
it  on  till  nearly  a  year  after  the  execution  of.  the  deed  of  purchase,  when 
both  companies  were  ordered  to  be  wound  up  under  the  winding-up  Acts : 

1.  That  the  purchase  of  the  business  was  not  beyond  the  power  of  the  purchasing 

company,  and  that  therefore  the  engagement  to  pay  the  debts  of  the  selling 
company,  being  part  of  the  terms  of  the  purchase,  was  not  beyond  those 
powers. 

2.  That,  under  the  circumstances,  the  purchasing  company  could  not  prove 

against  the  selling  company  for  moneys  paid  by  them  in  respect  of  the 
debts  of  the  selling  company  on  the  ground  that  the  sale  was  void,  and  that 
for  this  purpose  it  was  immaterial  whether  the  sale  was  beyond  the  powers 
of  the  selling  company  or  not. 
S.  Semble,  that  the  change  of  the  position  of  the  selling  company  owing  to  the 
sale  prevented  the  parties  being  restored  to  their  original  position,  and 
that  the  moneys  in  question  could  not  be  recovered. 

[23] 
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This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
reported  in  Messrs.  Johnson  &  Hemming's  Reports  (a),  rejecting 
a  proof  tendered  under  the  order  for  winding  up  the  Saxon  Life 
Assurance  Company,  on  behalf  of  the  Era  Life  and  Fire  Assurance 
Company. 

The  claim  to  prove  arose  out  of  a  purchase  made  by  the 

*  80    Era  Company,  which  was  a  company  registered  *  under  the 

Act  7  &  8  Vict.  c.  110,  of  the  business,  property  and  effects 
of  the  Saxon  Company,-  a  company  also  registered  under  the  same 
Act.  The  agreement  of  purchase  was  dated  the  16th  of  June,  1856. 
It  was  afterwards  modified  by  two  agreements  dated  the  28th  and 
80th  of  January,  1857,  and  as  modified  was  ultimately  carried  into 
effect  by  a  deed  dated  the  Ist  of  August,  1867,  and  made  between 
the  Saxon  Company  of  the  first  part,  three  of  the  directors  of  that 
company  of  the  second  part,  a  great  number  of  persons  who  were 
shareholders  in  the  Saxon  Company  of  the  third  part,  the  Era 
Company  of  the  fourth  part,  and  three  of  the  directors  of  the  Era 
Company  of  the  fifth  part.  By  thid  deed  it  was  witnessed,  that 
the  Saxon  Company  thereby  assigned  all  their  property  and  effects 
to  the  Era  Company,  and  then  the  three  directors  of  the  Saxon 
Company  also  joined  in  that  assignment,  and  there  was  a  power  of 
attorney  to  enable  the  Era  Company  to  recover  moneys  due  to  the 
Saxon,  followed  by  covenants  with  the  Era,  all  of  which  were 
entered  into  on  the  part  of  the  shareholders  of  the  Saxon  Company, 
but  not  of  the  company  itself,  having  for  their  object  to  carry  into 
effect  that  agreement,  aud  a  covenant  by  the  Era  Company  to  pay 
the  debts  and  liabilities  of  the  Saxon  Company. 

After  the  date  of  the  agreement  of  the  15th  of  June,  1866,  but 
before  the  execution  of  the  above-mentioned  deed,  an  order  was 
made  by  this  Court  to  wind  up  the  Saxon  Company.  This  order 
was  made  subject  to  the  agreement  of  the  15th  of  June,  1856. 
Before  the  above-mentioned  deed  was  executed,  all  proceedings 
under  the  order  were  stayed  by  an  order  of  this  Court  dated  the 
11th  of  June,  1857.  In  pursuance  of  the  above-mentioned  deed, 
the  Era  Company  took  possession  of  the  property  and  effects  of  the 
Saxon  Company,  removed  the  business  of  the  Era  Company 

•  81    to  the  Saxon  Company's  *  oflSce,  got  in  various  debts  due  to, 

and  paid  some  of  the  debts  due  from,  the  Saxon  Company, 

(a)  Vol.  2,  p.  408. 
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granted  new  policies  in  lieu  of  some  of  the  policies  which  the  Saxon 
Company  had  granted,  and  appeared  in  fdl  respects  to  have  acted 
as  owners  of  the  purchased  property. 

The  Era  Company  afterwards  became  embarrassed,  and  by  an 
order  of  this  Court  dated  the  29tb  of  May,  1858,  it  was  ordered  to 
be  wound  up.  Official  managers  of  both  the  companies  were 
appointed  under  their  respective  winding-up  orders. 

After  the  order  for  winding  up  the  Era  Company  had  been  made, 
some  of  the  creditors  of  the  Saxon  Company,  whose  debts  the  Era 
Company  had  undertaken  to  pay,  applied  to  prove  their  debts 
against  the  estate  of  the  Era  Company,  but  their  right  to  prove 
was  disputed  on  the  part  of  the  Era  Company ;  and  their  applica- 
tion was  ultimately  refused  by  the  Vice-Chancellor  upon  the  ground, 
as  it  appeared,  that  the  agreements  and  deed  made  and  entered 
into  between  the  two  companies  were  ultra  vires. 

Independently  of  the  proofs  which  were  thus  rejected,  the  Era 
Company  had,  it  a{/peared,  paid  on  account  of  the  debts  and  liabil- 
ities of  the  Saxon  Company  more  than  they  had  received  from  the 
assets  of  that  company. 

In  this  state  of  circumstances,  the  Era  Company,  by  their  offi- 
cial manager,  applied  to  the  Vice-Chancellor  to  prove  against  the 
estate  of  the  Saxon  Company  for  the  excess  of  their  payments 
beyond  their  receipts.  It  was  from  the  refusal  of  this  application 
that  the  present  appeal  was  brought. 

The  13th  clause  of  the  deed  of  settlement  of  the  Era 
♦  Company  dated  the  27th  of  February,  1852,  provided  that  *  32 
it  should  be  competent  for  any  general  meeting,  ordinary  or 
extraordinary,  to  elect  directors  and  auditors,  and  to  remove  them 
and  vary  their  number  in  manner  therein  provided,  and  to  receive, 
examine  and  pass  or  reject  the  accounts,  balance  sheets  and  reports 
of  the  directors,  auditors  and  (if  any)  of  the  actuary;  to  compel 
the  production  of  any  book,  paper,  deed,  or  document  belonging  to 
the  society,  and  generally  to  control  the  board  of  directors ;  to 
authorize  any  act  to  which  the  sanction,  of  a  general  meeting  was 
thereby  made  requisite,  and  to  discuss  and,  subject  to  the  following 
clause  and  the  provisions  of  the  deed,  to  determine  upon  any  ques- 
tion, matter  or  thing  relating  to  the  affairs  of  the  company  which 
should  arise  in  the  course  of  the  conduct  or  management  thereof, 
and  should  be  brought  before  such  meeting  by  any  shareholder. 

And .  the  38th  clause  provided,  that  it  should  be  competent  for 
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the  directors  to  alter,  rescind,  or  abandon  any  contract  that  might 
.be  entered  into  by  them  on  behalf  or  in  the  name  of  the  company, 
and  also  to  institute,  conduct  and  compromise,  terminate  and 
abandon,  as  they  might  think  expedient,  any  actions,  suits,  or  auy 
other  legal  proceedings  relating  to  the  property  or  affairs  of  the 
society,  and  also  to  enter  into  and  execute  any  such  bond  or  agree- 
ment for  the  submission  to  arbitration  as  was  specified  in  this 
clause,  and  to  compound  for  or  abandon  any  debt  or  debts  owing 
to  the  company,  and  to  sign  or  execute  any  deed  of  composition, 
conveyance,  or  assignment  of  estate  and  effects  made  by  any  debtor 
to  the  society,  and  to  sign  and  execute  the  certificate  or  other  dis- 
charge of  any  bankrupt  or  insolvent  or  other  person  indebted  to 
the  society,  and  also  to  authorize  the  chairman,  deputy  chairman 
or  any  of  the  directors  or  the  manager  to  prove  any  debt  due 

*  33    to  the  company  from  any  *  bankrupt  or  insolvent,  and  gener- 

ally where  the  deed  was  silent  or  did  not  otherwise  provide, 
to  act  in  the  direction  of  the  concerns  of  the  coflnpany  in  such  man- 
ner as  at  their  absolute  discretion  they  should  think  most  condu- 
cive to  the  interests  of  the  society,  and  for  that  purpose  to  make, 
do,  and  execute  all  such  acts,  deeds,  matters  and  things  whatsoever 
as  might  be  requisite  or  expedient  in  that  behalf. 

Mr,  Q-iffard  and  Mr.  Reilly^  for  the  official  manager  of  the  Era 
Company,  in  support  of  the  appeal.  —  As  the  Saxon  Company  had 
no  right  to  sell  their  business  to  the  Era  Company,  and  the  latter 
company  had  no  right  to  buy  it,  the  assignment  was  a  nullity,  and 
the  consideration  for  which  the  directors  of  the  Era  undertook  to 
pay  the  debts  of  the  Saxon  Company  failed.  The  Saxon  Company 
are  consequently  indebted  to  the  Era  Company  in  the  amount  paid 
by  the  latter  company  to  the  creditors  of  the  former,  after  deduct- 
ing the  amount  received  by  the  Era  in  respect  of  the  assets  of  the 
Saxon  Company. 

They  referred  to  Eme^t  v.  NichoUs^  (a)  Balfour  v.  Emeat^  (6) 
SUme  V.  Godfrey,  (c) 

[The  Lord  Justice  Turner  referred  to  Bryson  v.  Warwick  and 
Birmingham  Ccmal  Ctympany.^  (d^)] 

(a)  6  H.  L.  Gas.  401.  (c)  6  De  G..  M.  &  G.  76. 

(6)  5  0.  B.  N.  8.  60L  (d)  4  De  G.,  M.  &  G.  711. 

[26] 


BRA   COMPANT'S  CASE.  *  88 

Mr.  Boxburghy  for  the  creditors'  representative  bf  the  Era  Com- 
pany. 

.  Mr.  Daniel  and  Mr.  W.  Sfarris^  for  the  official  manager  of  the 
Saxon  Company.  —  The  13th  and  38th  clauses  of  the  Era 
deed  were  *  sufficient  to  authorize  the  purchase  by  that  com-  *  84 
pany  of  the  business  of  the  Saxon  Company,  and  whether 
the  deed  of  the  Saxon  Company  authorized  the  sale  is  immaterial, 
since  the  Era  Company  was  aware  of  all  the  circumstances  of  the 
case  and  of  the  title  which  the  Saxon  Company  could  make.  The 
transaction  was  confirmed  by  special  general  meetings  of  both 
societies.  The  care  with  which  the  deed  was  prepared,  and  all  the 
circumstances  of  the  case,  prove  that  the  Era  Company  had  notice 
of  every  thing  which  it  was  material  for  them  to  decide.  A  large 
number  of  policies  in  the  Saxon  Company  have  been  exchanged 
for  policies  in  the  Era,  at  the  current  rate  of  premium,  and  other 
dealings  and  transactions  have  taken  place  on  the  footing  of  the 
purchase  extending  over  several  years,  and  it  would  be  impossible 
to  restore  the  parties  to  their  original  position ;  the  payments  in 
respect  of  which  the  proof  was  tendered  were  not  moneys  paid  to 
the  use  and  at  the  request  of  the  Saxon,  but  were  paid  in  discharge 
of  an  obligation  which  the  Era  Company  undertook.  If  such  trans- 
actions could  be  undone  at  all  it  could  only  be  on  a  bill  filed  by  a 
shareholder  of  the  Era  against  the  Saxon  and  Era  Companies 
to  set  aside  the  deeds.  Moreover,  the  order  for  winding-up  was 
made  subject  to  the  agreement  of  the  15th  of  July,  1866,  insisted 
on  by  the  Era. 

They  cited  Ex  parte  Brotherhood^  Be  Agricultural  Cattle  Inmr- 
anee  Company j  (a)  and  The  Port  of  London  Awuranee  Company's 
Case,  (fr) 

Mr.  Oiffardj  in  reply,  cited  the  cases  of  Re  Phoenix  Life 
Assurance  Company ^(^c^  and  JEx  parte  Morgany(d)  *and    *85 
argued  that  what  took  place  at  the  public  meetings  had  refer- 
ence to  the  agreement  of  July,  1856,  and  .not  to  the  arrangement 
ultimately  carried  into  effect ;  that  the  intention  of  the  agreement 

(a)  31  L.  J.  N.  S.  Oh.  861.  •     (c)   2  Johns.  &  H.  441. 

(6)  5  De  6.,  M.  &  G.  465.  '  (d)  1  Mac.  &  6.  225. 
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of  July,  1856,  WHS,  that  the  Saxon  debts  should  be  paid  out  of  the 
Saxon  assets,  and  not  by  the  Era  Company,  and  that  on  making 
the  order  for  winding  up  the  Saxon  Company  in  the  terms  in  which 
it  had  been  made,  the  Court  did  not  intend  to  intimate  any  opinion 
as  to  the  validity  of  the  sale,  but  simply  to  reserve  the  question  of 
the  validity  of  the  agreement. 

Judgment  reserved. 

November  21. 

The  Lord  Justice  Knight  Bruce.  —  This  case  was  brought 
before  us  by  way  of  appeal  from  an  order  made  by  the  Vice-Chan- 
cellor  Wood,  and,  as  it  cam^  before  his  Honor,  is,  with  the  judg- 
ment delivered  by  him,  reported  by  Mr.  Vaughan  Johnson  and 
Mr.  Hemming. 

The  appeal  is  that  of  Mr.  Croysdill,  the  official  manager  under 
the  order  made  in  the  year  1858  for  winding  up  the  Era  Company, 
and  is  from  the  refusal  of  the  Vice-ChancelWr  to  accede  to  an 
application  by  Mr.  Croysdill,  which,  directed  against  the  deed  of 
the  Ist  of  August,  1857,  mentioned  frequently  during  the  argument, 
had  for  its  object  that  the  Court  should  treat  that  deed  as  not  bind- 
ing on  the  Era  Company  or  its  members  or  property,  and  act 
accordingly. 

The  appeal  having  been  fully  and  ably  argued  here,  we  are  to 

say  whether,  in  our  opinion,  the  application  should  have  been  and 

should  now  be  successful.     It  appears  to  me  that  the  deed, 

*  36.  following  as  it  did  and  *  grounded  as  it  was  upon  the  several 

proceedings  and  acts  of  July,  1856,  and  January,  1857,  which 
are  in  evidence,  bound  and  does  bind  the  Era  Company  and  the 
Saxon  Company  and  their  members  and  estates  respectively  ;  that 
the  deed,  if  not  thus  binding  originally,  became  so  in  or  before  the 
year  1859  by  acquiescence  and  conduct;  and  that  the  application 
refused  by  the  Vice-Chancellor,  made  as  it  first  was  after  that  year, 
if  it  could  have  properly  succeeded  at  any  time,  was  too  late.  It 
is  impossible  for  us  (I  think)  with  propriety,  now  to  act  against 
the  deed  or  disturb  the  arrangement  made  by  it. 
The  appeal  in  my  judgment  fails. 

The  Lord  Justice  Turner,  after  stating  the  facts  as  set  out  above, 
said :  — 
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I  agree  in  the  conclusion  at  which  the  Vice-Chancellor  has 
arrived.  The  appellant's  case  cannot,  as  it  seems  to  me,  be  main- 
tained upon  any  other  ground  than  that  the  deed  of  the  1st  of 
August,  1857,  is  absolutely  void  so  far  as  the  Era  Company  is  con- 
cerned. If  the  deed  be  not  absolutely  void  it  must,  as  I  conceive, 
prevail  so  long  as  it  is  in  force,  and  upon  the  evidence  before  us 
there  is  nothing,  so  far  as  I  can  see,  toimpeach  it. 

It  is  said,  hovrever,  that  it  is  absolutely  void,  as  being  ultra  vires 
as  to  both  the  companies.  Whether  it  may  be  so  or  not  as  to  the 
Saxon  company,  I  do  not  think  it  necessary  to  give,  and  do  not 
give,  any  opinion ;  but,  looking  to  the  deed  of  settlement  of  the 
Era  Company,  and  particularly  to  the  13th  and  38th  clauses  of 
that  deed,  I  think  it  was  within  the  pbwcr  of  that  company,  with 
the  consent  of  a  general  meeting,  which  appears  to  have  been 
obtained,  to  enter  into  the  agreements  and  *  bind  themselves  *  37 
by  the  deed  made  and  entered  into  between  them  and  the 
Saxon  Company.  The  13th  and  38th  clauses  provide :  [His  Lord- 
ship read  them.]  It  was  said  that  the  Era  Company  had  no  power 
to  take  to  the  assets  and  subject  themselves  to  the  liabilities  of  the 
Saxon  Company,  but  these  were  the  terms  of  the  purchase,  and  if 
the  company  had  power  to  purchase,  it  must  have  been  competent 
to  them  to  agree  upon  the  terms. 

That  the  Saxon  Company  may  not  have  had  power  to  sell  does 
not  seem  to  me  to  afifect  the  case.  Assuming  that  they  had  no  such 
power,  the  only  consequence,  as  I  apprehend,  would  be  that  the 
Era  Company  bought  the  property  with  a  bad  title,  but  they  com- 
pleted the  purchase,  their  title  has  never  been  disturbed,  and  their 
remedy  would,  as  I  conceive,  be  upon  the  covenants  in  their  pur- 
chase-deed, which  indeed  seems  to  me  to  have  been  prepared  with 
a  view  to  this  very  difficulty,  for  upon  examining  the  deed  I  find 
that  there  are  no  covenants  in  it  on  the  part  of  the  Saxon  Com- 
pany, but  that  the  covenants  on  their  part  are  entered  into  by  some 
of  their  shareholders,  who  are  made  parties  to  the  deed  evidently 
for  that  purpose.  This  circumstance  appears  to  me  to  have  a 
material  bearing  upon  the  question  we  have  now  to  determine.  If, 
according  to  the  terms  of  the  deed,  the  Saxon  Company  was  not  to 
be  liable  to  the  Era  Company  under  the  covenants,  it  is  very  difficult 
to  see  how  it  can  be  made  liable  to  the  official  manager  of  the  Era 
Company  under  the  winding-up  order,  unless,  indeed,  the  deed  be 
set  aside,  for  which,  as  I  have  said,  there  is  no  pretence. 
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Upon  these  grounds,  without  entering  into  the  effect  of  the 
position  of  the  Saxon  Company  having  been  changed,  on 

*  88  which  the  Yice-Ghancellor  so  much  relied,  *  and  in  which  I 

am  disposed  to  agree  with  him,  although  I  do  not  desire  to 
give  any  final  opinion  upon  it,  as  I  do  not  consider  it  necessary  to 
do  so,  my  opinion  is  that  this  appeal  ought  to  be  dismissed,  and 
with  costs. 


^  GILBERT  V.  LEWIS. 

1862.     November  18,  20.     December  2.    Before  the  Lord  Chancellor  Lord 

Wbstbury. 

A  mere  devise  to  a  woman  for  her  sole  use  and  benefit  does  not  sufficiently 
indicate  an  intention  to  limit  the  devised  property  to  her  separate  use.* 

Where  a  married  woman  sues  by  her  next  friend,  a  detnurrer  ore  temu  to  the 
constitution  of  the  suit,  on  the  ground  that  the  property  in  question  was  not 
limited  to  her  separate  use,  cannot  be  taken  when  there  is  a  demurrer  on  the 
record  to  part  of  the  bill  only.' 

A  bankrupt  who  has  been  engaged  in  a  fraudulent  transaction  may  be  made  a 
party  to  -a  bill  for  discovery,  but  if  the  discovery  is  ancillary  to  relief  im- 
properly sought  against  him,  he  may  demur,  and  the  delivery  up  of  docu- 
ments which  the  bankrupt  only  holds  fur  his  assignees  is  not  iPelief  in  respect 
of  which  it  is  necessary  to  make  him  a  party.' 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
.reported  in  the  2d  volume  of  Messrs.  Johnson  &  Hemming's 
Reports,  (a)  allowing  a  demurrer  to  a  part  of  the  bill  which  was 
filed  by  a  married  woman,  by  her  next  friend,  against  her  husband 
one  John  Hunter  and  the  official  and  creditors'  assignees  of  his 
estate  in  bankruptcy  as  defendants,  and  made  the  following 
case :  — 

The  plaintiff's  former  husband  George  Philip  Bradley,  being  at 
the  time  of  his  will  and  death  entitled  to  the  reversion  or  remain- 
der in  fee-simple  expectant  on  the  death  of  his  mother  Phoebe 

(a)  Page  452. 

>  See  2  Jarman  Wills  (Sd  £ng.  ed.)>  22.  note  (6) ;  Schouler  Dom.  Rel.  189, 
190 ;  Arthur  v.  Arthur,  11  Irish  Eq.  611 ;  Archer  v.  Borke,  7  Irish  Eq.  478 ; 
Massy  o.  Rowen,  L.  R.  4  H.  L.  288. 

>  See  1  Dan.  Ch.  Pr,  (4th  Am.  ed.)  588,  589. 

'  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  157,  IdSJ  547,  548,  and  notes. 
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Bradley  in  certain  freehold  hereditaments  in  Staffordshire,  by  his 
will  dated  the  17th  of  i'ebniary,  1842,  devised  and  bequeathed  all 
his  real  and  personal  estate  to  the  plaintiff  ^'  for  her  sole  use  and 
benefit." 

He  died  on  the  28d  of  July,  1848,  and  Phcebe  •  Bradley  •  89 
on  the  6th  of  August,  1846,  shortly  after  which  lia^tter  event 
the  defendant  Hunter  entered  into  possession  or  receipt  of  the 
rents  and  profits  of  the  property  in  question. 

The  bill  stated  that  the  defendants  Hunter,  Lewis  and  Graham 
alleged  that  Hunter  became  entitled,  on  the  death  of  Phoebe  Brad- 
ley, to  such  possesion  or  receipt  as  aforesaid  in  manner  following, 
namely :  — 

That  George  Philip  Bradley  and  John  Bradley  his  late  father 
being  entitled  in  equal  shares  to  the  reversion  or  remainder  in 
fee-simple  expectant  on  the  death  of  Phoebe  Bradley  in  the  property 
in  question,  by  an  indenture  dated  the  22d  of  March,  1828, 
granted  an  annuity  of  lOOZ.,  secured  by  the  creation  of  a  term  of 
2000  years  in  the  property,  with  powers  of  sale  in  case  of  default 
in  payment. 

That  by  an  indenture  dated  the  2d  of  August,  1837,  the  annuity 
was  assigned  to  the  Earl  of  Strathmore,  and  the  property  to 
Hunter  as  a  trustee  for  the  earl  for  the  residue  of  the  term. 

That  by  an  ijidenture  dated  the  4th  of  August,  1837,  for  the 
valuable  considerations  therein  mentioned  paid  by  George  Rich- 
ards Elkington  to  the  earl.  Hunter,  by  direction  of  the  earl,  sold 
and  assigned  the  property  to  Elkington  for  the  residue  of  the 
term. 

That  by  an  indorsed  indenture  dated  the  5th  of  April,  1841, 
reciting  that  the  therewithin-mentioned  purchase-money  paid  by 
Elkiifgton  to  the  earl  was  the  proper  money  of  Hunter,  and 
that  the  property  was  assigned  to  *  Elkington  as  a  trustee   *  40 
for  Hunter,  Elkington  assigned  the  property  to  Hunter  for 
the  residue  of  the  term. 

But  the  plaintiff  charged  that  the  whole  of  the  transactions 
carried  into  eflect  by  the  several  deeds,  was  a  fraudulent  contriv- 
ance on  the  part  of  Hunter  to  obtain  the  hereditaments  without 
payment  of  the  value  thereof,  and  that  the  several  d.eeds  were  fraud- 
ulent and  void  and  ought  to  be  set  aside  and  cancelled ;  that  tlie  deed 
of  the  22d  of  March,  1828,  was  made  without  consideration,  and 
that  the  pretended  consideration  therein  mentioned  did  not  in  fact 
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pass,  and  that  the  same  deed  was  made  really  for  the  benefit  of 
Hunter,  and  was  fraudulently  contrived  by  him;  that  the  assign- 
ment of  the  2d  of  August,  1837,  was  fraudulent  and  merely 
colourable,  and  that  the  same  was  made  really  for  the  benefit  of 
Hunter,  and  that  no  consideration  for  such  assignment  really 
passed  ;  that  the  deed  of  the  4th  of  August,  1837,  was  fraudulent 
and  merely  colourable,  and  was  made  without  consideration  or  for 
a  grossly  inadequate  consideration,  and  that  the  pretended  con- 
sideration was  not  in  fact  paid,  and  that  the  assignment  and  sale 
or  transfer  were  really  one  transaction  and  really  contrived  for 
the  benefit  of  Hunter,  and  that  the  sale  was  in  effect,  in  con- 
templation of  equity,  a  sale  by  a  mortgagee  with  a  power  of  sale 
to  himself,  and  was  a  fraud  on  the  power  of  sale  in  the  annuity 
deed. 

The  bill  then  stated,  that  at  and  before  the  date  of  the  annuity 
deed.  Hunter  was  an  attorney  and  solicitor,  and  was  the  attorney 
and  solicitor  of  John  Bradley  and  George  Philip  Bradley,  and 
that  he  acted  for  them  as  such  in  and  about  the  preparation  and 
execution  of  that  deed,  and  that  he  continued  and  was  their 
attorney  and  solicitor  down  to  and  at  the  date  of  the  deeds  of 
the  2d  and  4th  of  August,   1837,  respectively;  that  the 

*  41   *  earl  and  other  parties  to  the  deeds  in  question  were,  at 

the  dates  of  the  several  parts  of  the  transactions  aforesaid 
in  which  their  respective  names  were  used,  clients  of  Hunter,  and 
that  they  respectively  acted  therein  under  his  influence  and  for 
his  benefit,  and  were,  as  part  of  the  fraudulent  contrivancq  of 
Hunter,  induced  by  him  to  lend  their  names  in  manner  therein- 
before appearing ;  that  as  such  attorney  and  solicitor  of  George 
Philip  Bradley  and  John  Bradley,  Hunter  obtained  possession  of 
the  deeds  and  evidences  of  title  relative  to  the  property,  and  that 
they  or  one  of  them,  together  with  the  four  deeds  therein  particu- 
larly mentioned  and  together  with  other  documents  relating  to  the 
matters  aforesaid,  were  then  in  his  possession,  custody  or  power ; 
that  Hunter  was  adjudicated  bankrupt -on  the  29th  of  October, 
1861,  and  that  Graham  was  the  official  and  Lewis  the  creditors' 
assignee  of  his  estate  under  his  bankruptcy ;  that  Hunter  alleged 
that  there  would  be  a  large  surplus  coming  to  him  under  his  bank- 
ruptcy after  payment  in  full  of  all  his  creditors,  and  that  he  insisted, 
and  that  Lewis  and  Graham  admitted,  that  for  this  and  other  reasons 
the  term  in  the  property  was  not  vested  in  them  as  assignees ;  that 
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Hunter  had  studiously  concealed  from  the  plaintiff,  in  furtherance 
of  his  fraudulent  contrivance,  the  facts  and  circumstances  relative 
to  the  purchase  of  the  property,  and  that  he  had  retained  posses- 
sion or  continued  in  receipt  of  the  rents  and  the  profits  until  the 
appointment  of  his  assignees,  shortly  after  which  they  entered 
into  the  like  possession  or  receipt,  and  had  since  continued  and 
were  then  in  such  possession  or  receipt. 

And  after  stating  that  since  the  death  of  George  Philip  Bradley 
the  plaintiff  had  married  the  defendant  William  Henry  Gil- 
bert, and  that  no  settlement  or  agreement  *  for  a  settlement  *  42 
of  the  property  had  been  made  before,  upon  or  since  such 
marriage,  the  bill  prayed  for  a  declaration  that  the  deeds  of  the  22d 
of  March,  1828,  and  the  2d  and  4th  of  August,  1837,  respectively, 
were  fraudulent  and  void,  and  ought  to  be  sot  aside,  and  that  they 
might  be  delivered  up  and  cancelled;  or  that  the  defendants, 
Lewis,  Graham,  and  Hunter,  might  be  decreed  to  reassign  the 
property  for  the  residue  of  the  term,  free  from  the  annuity  and 
from  encumbrances  created  by  them  or  either  of  them ;  that  the 
plaintiff  might  be  let  into  possession  of  the  property  or  into  the 
receipt  of  the  rents  and  profits  thereof ;  that  the  defendant  Hunter 
might  be  decreed  to  deliver  up  all  deeds  and  evidences  of  title 
relating  to  the  property,  and  to  pay  the  costs  of  the  suit,  and  for 
further  or  otlter  relief. 

The  defendant  Hunter  put  in  a  demurrer  for  want  of  equity  to 
80  much  of  the  bill  as  sought  that  it  might  be  declared  that  the 
deeds  of  the  22d  of  March,  1828,  and  the  2d  and  4th  of  August, 
1837,  respectively,  were  fraudulent  and  void,  and  ought  to  be  set 
aside,  and  as  sought,  that  the  same  might  be  decreed  to  be  deliv- 
ered up  and  might  be  cancelled  accordingly,  and  as  sought,  that 
the  defendants  Lewis,  Graham,  and  Hunter  might  be  decreed  to 
reassign  the  hereditaments  in  the  bill  mentioned  to  the  plaintiff, 
or  as  she  might  direct,  for  the  residue  of  the  term,  and  free  from 
the  annuity  in  the  bill  mentioned  and  from  encumbrances  created 
by  the  said  defendants,  or  either  of  them,  and  as  sought,  that  the 
plaintiff  might  be  let  into  possession  of  the  said  hereditaments  or 
into  the  receipt  of  the  rents  and  profits  thereof,  and,  as  sought, 
that  the  defendant  Hunter  might  be  decreed  to  pay  the  costs  of  the 
suit,  and  as  sought,  that  any  directions  or  inquiries- might  be  given 
or  made,  or  that  the  plaintiff  might  have  any  further  or 
*  other  relief  in  the  suit  as  to  such  part  thereof  as  was    *  43 
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thereby  demurred  to  ;  and  also  as  to  so  much  of  the  discovery  sought 
from  the  defendant  Hunter  by  the  bill  as  was  sought  or  inquired  after 
by  the  interrogatories  to  tlie  said  bill  numbered  respectively,  &c. 

Mr.  Giffard  and  Mr.  Beillj/j  for  the  appellant,  in  support  of  the 
bill.  —  A  preliminary  question  was  discussed  on  the  suggestion  of 
the  Lord  Chancellor  as  to  the  constitution  of  the  suit  with  reference 
to  the  suflBciency  of  the  expression  "  for  her  sole  use  and  benefit" 
in  the  will  of  George  Philip  Bradley,.for  the  purpose  of  giving  Mrs. 
Gilbert  a  separate  estate,  and  the  following,  cases  were  cited  on 
the  point :  Lindsell  v.  Thacker,  (a)  Mas9ey  v.  Parker^  (J)  Adam- 
son  V.  Armitage,  (c)  Blacklow  v.  Laws^  (d)  Tullett  v.  Armstrong^  («) 
Ex  Parte  Ray^(jg)  Cox  v.  Lyne^Qi)  Ex  Parte  Killick;(^i)  and  as 
to  the  suit  of  a  married  woman,  the  husband  being  a  party  as 
defendant,  Davis  v.  Prout^  (A)  was  referred  to  as  a  case  in  which  the 
record  was  ultimately  brought  into  the  same  situation  as  the  present. 

[ikfr.  Zee,  amicus  CuricB,  referred  to  Tyler  v.  Lake.  (Z)] 

Upon  the  rest  of  the  case  the  arguments  in  support  of  the  bill 

were  to  the  following  effect :    A  bill  for  relief  and  discovery  is 

maintainable  against  a  bankrupt,  notwithstanding  his  bankruptcy, 

where  there  is  fraud  and  the  bill  seeks  payment  of  costs  in 

*  44    respect  of  it.     The  *  plaintiff's  right  is  not  barred  by  the 

bankruptcy,  because  the  costs  to  be  recovered  in  such  a  suit 
could  not  be  proved  under  the  bankruptcy.  Originally,  no  costs 
could  bb  proved  against  a  bankrupt  unless  a  decree  and  order  for 
taxation  had  been  made.  That  state  of  things  was  changed  by 
6  Geo.  4,  c.  16,  §  68,  re-enacted  by  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  §  181.  But  even  now,  to  make  costs  provable, 
there  must  have  been  a  decree  before  the  bankruptcy.  The  149th 
section  of  the  Bankruptcy  Act,  1861  (under  which,  as  appears 
from  the  bill,  this  bankruptcy  took  place),  does  not  affect  the 
question.  It  was  introduced  with  respect  to  process  for  contempt, 
and  is  traceable  to  the  Insolvency  Act,  1  &  2  Vict.  c.  110.     Then 

(a)  12  Sim.  178.  (g)  1  Madd.  199. 

(6)  2  Myl.  &'k.  174.  (A)  Younge,  662. 

(c)  19  Ves.  416 ;  G.  Coop.  283.  (i)   8  M.,  D.  &  De  G.  480. 

(d)  2  Hare,  49.  .  (ifc)  7  Beav.  288. 

(e)  4  Mvl.  &  Cr.  390.  (0   2  Bass.  &  Myl.  183. 
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as  to  diflcOYery :  the  bill  is  sustainable  on  the  ground  that  other^ 
wise  there  would  be  defeat  of  justice  by  the  incidental  operation  of 
bankruptcy,  which  is  intended  for  the  distribution  of  assets  among 
the  creditors,  and  for  the  relief  of  the  bankrupt  from  personal 
liability.  The  principles  on  which  this  bill  is  sustainable  will  be 
found  in  the  treatise  of  Lord  Redesdale,  (a)  who  says :  "  A  bank- 
rupt made  party  to  a  bill  against  his  assignees  touching  his  estate 
may  demur  to  the  relief,  all  his  interest  being  transferred  to  his 
assignees  ;  but  it  seems  to  have  been  generally  understood,  that  if 
any  discovery  is  sought  of  his  acts  before  he  became  a  bankrupt, 
he  must  answer  to  that  part  of  the  bill  for  the  sake  of  discovery, 
and  to  assist  the  plaintiff  in  obtaining  proof,  though  his  answer 
cannot  be  read  against  his  assignees ;  and  otherwise  the  bank- 
ruptcy might  entirely  defeat  justice."  On  the  first  clause  of  which 
sentence  Mr.  Jeremy  has  this  note :  ^^  But  it  seems  that  if  fraud 
were  charged  and  costs  were  prayed  against  him  he  could  not 
demur."  In  Lhyd  v.  Lander^  (6)  where  a  demurrer  by  the 
bankrupt  was  *  allowed,  the  Vice-Chancellor  intimates  that,  *  45 
had  there  been  a  charge  in  the  bill  specially  directed  against 
the  bankrupt,  the  bill  would  have  been  sustainable.  It  is  incor- 
rect to  say  that  the  bankrupt  has  no  interest  in  the  suit.  On  the 
ground  of  fraud,  a  bankrupt  may  be  brought  here  for  the  purpose 
of  being  ordered  to  pay  costs  which  the  plaintiflF  cannot  otherwise 
obtain,  and  for  the  delivery  up  of  documents.  Again,  the  bank- 
rapt  by  his  pleading  excepts  from  his  demurrer  the  paragraph  of 
the  prayer  of  the  bill  which  relates  to  the  possession  of  the  deeds 
and  consequently  admits  that  the  plaintiff  is  entitled  to  some  relief, 
and  therefore  he  must  give  discovery.  The  discovery  sought  is 
ancillary  as  much  to  that  as  to  the  other  part  of  the  case.  If 
tlierefore  the  bill  is  sustainable  for  relief,  it  is  sustainable  for  dis- 
covery ;  otherwise  there  will  be  a  complete  failure  of  justice ;  and 
in  the  present  case  the  fraud  alleged  is  fraud  committed  by  an  offi- 
cer of  this  Court,  a  solicitor. 

[The  Lord  Chancellor.  —  The  plaintiff  must  have  in  his  bill 
allegations  to  show,  that  unless  the  discovery  sought  is  given, 
there  will  be  failure  of  justice.  Otherwise,  the*  ordinary  dis- 
covery being  only  ancillary  to  the  relief,  if  he  is  entitled  to  no 

(a)  Mitf.  Fl.  161.  (6)  6  Madd.  282. 
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relief,  he  is  entitled  to  no  discovery.     Where  are  the  allegations 
to  this  effect  ?] 

They  are  not  there  in  so  many  words,  but  they  are  in  substance- 
It  is  usual  in  these  cases  to  say  that  the  bankrupt  is  a  mere  wit- 
ness. .The  answer  to  that  is,  that  we  could  not  by  ordinary 
examination  get  these  facts  from  him,  and  we  want  discovery. 
King  v.  Martin,  (a) 

[The  Lobd  Chancellob.  —  There  the  bill  stated  the  existence 
of  a  supersedable  bankruptcy.] 

At  all  events  the  Court  will  look  to  all  the  circumstances,  in 
order  to  prevent  a  failure  of  justice  ;  and  although  we  have 

*  46    not  alleged  in  so  many  words,  we  have  alleged  in  *  substance 

that  the  assignees  know  nothing  of  the  matters  in  dispute 
and  can  give  us  no  discovery,  but  that  the  bankrupt  can,  and  that 
it  is  proper  that  he  should  do  so.  JDummer  v.  The  Corporation 
of  Chippenham.  (6) 

Mr.  Bolt  and  Mr,  JHckinBon^  for  the  demurring  defendant,  were 
not  called  upon. 

The  Lord  Chancellor.  —  I  will  look  into  the  bill,  and  if  I  find 
any  allegation  in  it  which  would  entitle  the  plaintiff  to  relief,  I  will 
call  upon  the  other  side.  If  I  find  no  such  allegation,  I  will  give 
judgment  in  a  few  days. 

December  2. 

The  Lord  Chancellor.  —  This  is  a  singular  bill,  and  met  by  a 
defence  equally  singular. 

The  plaintiff  sues  as  a  married  woman  by  her  next  friend,  claim- 
ing separate  estate  in  some  freehold  property,  which  is  the  subject 
of  the  suit.  The  object  of  the  suit  is  to  reduce  or  set  aside  a  charge 
affecting  that  freehold  property.  The  whole  right  to  sue  depends, 
therefore,  upon  the  fact  of  the  property  being  well  limited  to  the 
separate  use  of  the  plaintiff. 

The  title  of  the  plaintiff  to  the  alleged  separate  estate 

*  47    depends  on  the  will  of  her  former  husband.    At  the  *  time 

(a)  2  Yea.  Jr.  641.  (6)  U  Yes.  245. 

[86] 


GILBERT  v.  LEWIS.  *  47 

of  making  that  will  and  of  his  decease  he  was  seised  in  fee- 
simple  in  remainder  expectant  on  the  decease  of  a  tenant  for  life 
of  certain  freehold  estate.  By  the  will  he  devised  all  his  real  and 
personal  estate  to  the  plaintiff,  then  his  wife,  for  her  sole  use  and 
benefit.  There  is  no  trust  created  by  the  will.  There  are  no  words 
indicative  of  exclusive  enjoyment  beyond  those  that  I  have  men- 
tioned. There  is  no  such  machinery,  in  short,  provided  by  the 
will  as  is  requisite  in  effect  for  the  creation  or,  at  all  events,  for 
the  administration  of  the  separate  estate  of  a  married  woman. 
The  devise  is  a  legal  devise,  and  the  proposition  is,  that  the  words 
"  for  her  sole  use  and  benefit "  manifest  a  clear  intention  on  the 
part  of  the  testator,  that  in  the  event  of  subsequent  coverture  of 
his  widow  she  should  be  entitled  to  a  separate  interest  in  the 
property. 

There  is  not,  as  far  as  I  am  aware,  any  single  case  of  a  will 
containing  simply  these  words,  in  which  they  have  been  made  the 
foundation  of  a  decision,  that  the  devisee  took  a  separate  estate. 

The  nearest  authority  is  that  of  AdamBon  v.  Armitage,  (ji)  before 
Sir  W.  Grant.  But  in  that  case  money  was  directed  to  be  vested 
in  trustees,  whom  the  executors  should  choose  and  name,  the 
income  arising  therefrom  to  be  for  a  woman  then  unmarried  ^^  for 
her  sole  use  and  benefit."  There  was  the  machinery  of  the  trustees 
and  the  direction  to  pay  the  income  to  the  individual.  The  point 
does  not  appear  to  have  been  much  argued,  and  Sir  W.  Grant 
decided  that  the  words  would  give  a  separate  interest,  citing  a  case 

of  Jones  V. as  stated  in  the  text  in  Vesey,  (6)  which  appears 

to  have  been  the  case  of  Johnes  v.  Lockhart^  mentioned  in  a 
note  to  the  *  report  in  the  5th  volume  of  Vesey's  Reports,  (c)    *  48 
'  But  it  turns  out  that  the  case  of  Johnes  v.  Lockhart  was  erro- 
neously cited  in  the  place  referred  to  by  Sir  W.  Grant,  and  that 
it  is  a  decision  for  the  very  opposite  conclusion  to  that  for  which 
it  was  referred  to. 

There  is  no  other  case  where  these  simple  words  '^  sole  use  and 
benefit "  occur  that  I  am  aware  of,  except  the  case  of  Cox-  v.  Lt/ne 
reported  in  Mr.  Younge's  Reports,  (d)  and  most  erroneously 
reported,  for  nothing  of  such  a  kind  was  decided  in  that  case  as  is 

(a)  19  Vea.  416 ;  G.  Coop.  283.  (6)  VoL  6.  p.  620. 

(e)  Page  520;  and  see  Belt's  note  to  S  Bro.  G.  C.  883,  referred  to  in  the 
note  to  the  second  edition  of  5  Yes.  520. 
(d)  Page  562. 
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stated  in  the  report  of  it.  The  incorrectness  of  that  report  has 
been  commented  upon  by  Lord  Cottbnham  in  the  case  of  Tuilett 
V.  Arm%trong.  (ja) 

There  are,  indeed,  many  other  cases  in  which  there  have  been 
words  superadded  to  the  words  "sole  use  and  benefit,"  as,  for 
example,  the  case  of  Ex  parte  Ray,  (V)  where  the  words  were 
^^  sole  use,  benefit  and  disposition."  But  the  case  of  Ex  parte 
Ray  (bi)  was  one  in  which  the  words  occurred  in  a  marriage  settle- 
ment  as  the  terms  of  a  contract  between  an  intended  husband  and 
wife.  Tliere  is  no  case  of  a  will  containing  a  disposition  to  a 
woman,  either  single  or  becoming  discovert  immediately  on  the 
death  of  the  testator,  in  which  these  simple  words,  unconnected 
with  a  gift  to  trustees,  have  been  made  the  foundation  of  a  decision 
that  the  devisee  takes  a  separate  estate.  I  entirely  concur  in  the 
observations  of  Lord  Brougham  in  the  case  of  Tyler  v.  Lake,  (c) 
that  the  words  to  exclude  the  operation  of  the  legal  rule,  transfer- 
ring the  estate  to  the  husband  upon  subsequent  coverture, 

*  49    must  *  be  clear  and  aflford  no  room  for  doubt  as  to  the  inten- 

tion of  the  testator. 

I  should  have  had  no  difficulty  in  ruling,  therefore,  that  these 
words  do  not  confer  upon  the  plaintiff  a  separate  estate ;  and,  if 
so,  the  position  of  the  ownership  of  the  property  in  question  would 
be  this,  that  her  husband  and  herself  would  be  seised  of  the  estate 
in  right  of  the  plaintiff,  but  that  the  plaintiff  alone  would  be 
unable  to  maintain  the  suit. 

From  the  singularity  of  the  defence,  however,  I  am  unable  to 
make  the  ground  that  I  have  mentioned  the  reason  for  my  decision. 
For  if  it  were  available  to  the  defendant,  it  must  be  used  by  him 
as  a  ground  of  demurrer  ore  tenus.  But  it  is  ruled  that  no  demur-  * 
rer  ore  tenus  can  be  more  extensive  than  the  demurrer  on  the 
recoi'd.  Now  the  demurrer  on  the  record  is  to  a  part  only  of  the  bill, 
with  an  answer  to  the  rest,  thereby  admitting,  so  far  as  the  portion 
which  is  answered  is  concerned,  that  the  plaintiff  has  a  capacity  to 
sue.  It  is,  therefore,  impossible  to  allow  the  defendant  to  avail  him- 
self of  this  objection  to  the  bill,  by  reason  of  the  form  of  defence. 

I  proceed,  consequently,  to  consider  the  nature  of  that  defence, 
which  is  a  demurrer  to  part  of  the  bill,  and  an  answer  to  the  rest 
of  the  bill. 

(a)  4  Myl.  &  Cr.  890,  403.     (6)  1  Madd.  199.      (c)  2  Russ,  &  Myl.  1S3. 
[38] 


GILBERT  V.  LEWIS.  *  49 

The  bill  states  that  the  testator  was  fraudulently  induced  by  a 
person  of  the  name  of  Hunter  to  join  in  charging  an  annuity  on 
the  estate  in  question,  and  there  are  allegations,  in  various  forms, 
to  the  effect  that  the  annuity  deeds  were  the  result  of  a  fraudulent 
contrivance,  and  were  fraudulently  obtained.  But  the  circum- 
stances constituting  that  fraud  are  nowhere  stated.  Fraud 
is  a  *  conclusion  of  law,  and  it  is  insufficient  to  allege  that  *  50 
a  deed  has  been  obtained  by  fraud,  unless  the  acts  constitut- 
ing the  fraud  are  stated  on  the  face  of  the  bill.^  There  is  here  not 
one  single  allegation  of  any  fact  constituting  fraud,  or  tending  to 
establish  a  case  of  fraud,  except  an  allegation  that  the  deeds  were 
without  consideration,  and  that  the  consideration  did  not  pass, 
whatever  may  be  the  meaning  of  those  words. 

The  fraud  thus  imperfectly  stated  is  ascribed  to  the  defendant 
Hunter,  the  demurring  defendant,  who  was  an  attorney,  but  who 
obtained  these  deeds  for  his  own  benefit.  He  has  since  become 
bankrupt,  and  the  singular  character  of  this  bill  is,  that  the  relief 
prayed  for  the  reduction  or  setting  aside  of  these  deeds  is  prayed 
against  Hunter,  as  well  as  against  his  assignees. 

I  am  by  no  means  disposed  to  hold,  that  a  bankrupt  who  ante- 
cedently to  his  bankruptcy  has  been  engaged  in  a  fraudulent  trans- 
action, whereby  he  has  acquired  property,  may  not  be  made  a  party 
to  a  bill  for  discovery,  even  although  the  property  has  been  trans- 
ferred by  law  to  his  assignees.  But  then  the  bill  must  be  con- 
structed for  the  express  purpose  of  obtaining  that  discovery  from 
the  bankrupt.  If  the  discovery  sought  from  the  bankrupt  is 
sought  merely  as  incidental  to  relief,  then  he,  not  being  a  neces- 
sary party  in  respect  of  that  relief,  may  demur  to  the  portion  of 
the  bill  seeking  it,  and  therefore  to  the  discovery,  which  is  sought 
merely  as  incidental  to  it.^  The  singularity  of  the  present  demur- 
rer is,  that  whereas  it  might  have  been  a  demurrer  to  the  whole 
bill,  the  demurring  defendant  excepts  from  the  demurrer  one  alle- 
gation, which  is,  that  the  annuity  deeds  are  in  the  possession  of 
the  bankrupt,  and  also  one  portion  of  the  prayer,  which  is,  that 
the  deeds  in  the  possession  of  the  bankrupt  may  b^  delivered 

*  See  Other  p.  Smarthwaite,  L.  R.  5  Eq.  487,  441 ;  Crocker  v,  Higgins, 
7  Conn.  342;  Hogan  v.  Burnett,  37  Miss.  617;  Howell  v.  Sebring,  1  McCarter 
(N.  J.),  84,  90;  Parsons  v,  Heston,  3  Stockt.  (N.  J.)  150;  Grove  v,  Rentch, 
26  Md.  367,  877 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  324. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  M7,  548,  and  notes. 
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*  51    up  to  the  plaintiff.    The  *  possession  of  the  bankrupt  is  the 

possession  of  the  assignees,  and  it  was  unnecessary  in  respect 
merely  of  that  possession  to  make  the  bankrupt  a  party.  However, 
the  bankrupt  demurring  to  the  rest  of  bill  excepts  that  particular 
portion  of  the  relief,  and  of  the  discovery  incidental  thereto,  and 
I  cannot  say,  that  his  partial  demurrer  is  bad  because  he  might 
have  put  in  a  general  demurrer  instead  of  that  limited  demurrer. 

But  then  my  attention  was  called  to  two  grounds  of  argument 
by  Mr,  Giffard  and  Mr.  Reilly^  one  of  which  was  of  this  nature. 
Mr,  Giffard  said,  that  the  bankrupt  has  demurred  to  a  consider^ 
able  portion  of  that  discovery,  which  is  necessary  to  be  made  in 
order  to  show  why  the  bankrupt  is  made  a  party  in  respect  of  that 
portion  of  the  case  which  is  excepted  from  the  demurrer.  His 
argument,  therefore,  was,  that  the  demurrer  was  too  extensive 
as  comprehending  a  discovery  which  was  incidental  to  the  part 
excepted  out  of  the  operation  of  the  demurrer. 

I  am  not  of  that  opinion.  If  the  bankrupt  could  with  propriety 
be  made  a  defendant  to  this  bill,  ih  respect  of  an  allegation,  that 
he  had  the  deeds  in  his  possession,  the  only  discovery  that  could 
be  required  from  him  —  (and  his  answer  would  have  been  sufficient 
if  limited  only  to  that  discovery)  —  would  have  been,  an  answer  to 
the  inquiry  whether  the  deeds  were  or  were  not  in  his  possession. 
I  do  not  think,  therefore,  that  the  demurrer  is  open  to  any  objection 
upon  that  ground. 

It  was  then  said  that  the  plaintiff  had  a  right  to  make  the  bank- 
rupt a  party  to  a  bill  for  discovery,  in  respect  of  his  having  engaged 
in  the  transaction,  being  a  solicitor. 

*  52        But  the  answer  to  that  is,  that  he  engaged  in  the  *  trans- 

action for  his  own  benefit  as  principal.  It  is  perfectly  true, 
that  a  solicitor  who  is  implicated  in  a  case  of  fraud  may  be  made 
a  party  to  a  bill  seeking  relief  in  respect  of  that  fraud,  merely  for 
the  purpose  of  discovery,  the  only  relief  asked  against  him  being, 
that  he  should  be  ordered  to  pay  the  costs.^  But  that  is  not  the 
nature  of  the  case  made  by  this  bill  against  Mr.  Hunter,  nor  is 
the  character  of  solicitor  the  only  one  in  which  he  is  represented 
to  have  been  implicated  in  this  transaction. 

I,  therefore,  must  affirm  the  order  which  has  been  made  in  the 
Court  below,  and  dismiss  this  petition  of  rehearing  with  costs. 

^  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  298. 
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DICKENSON  V.  TEASDALE. 

1862.    December  9.    Before  the  Lord  Chancellor  Lord  Westbury. 

A  testator  by  his  will  charged  all  his  real  estate  with  payment  of  his  debts,  if  his 
personal  estate  was  insufficient  to  pay  them,  and  directed  his  executors  to 
raise  sufficient  for  their  payment  by  mortgage  or  otherwise.  HM,  that  this 
did  not  create  an  express  trust  within  the  exception  contained  in  the  Statute 
of  Limitations,  3  &  4  Will.  4,  c.  27.^ 

An  acknowledgment  by  a  devisee  does  not  prevent  his  co-devisee  from  pleading 
the  statute.* 

It  is  sufficient  to  plead  the' 3  &  4  Will.  4,  c.  27,  to  a  bill  seeking  the  benefit  of  a 
trust  without  also  pleading  the  Statute  3  <&  4  WilL  4,  c.  42. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Bolls,  holding  that  a  direction  to  executors  to  raise  money  to  pay 
debts  did  not  create  an  express  trust  so  as  to  be  within  the  excep- 
tion in  the  Statute  of  Limitations,  8  &  4  WilL  4,  c.  27. 

The  plaintiff  claimed  to  be  a  bond  creditor  of  John  Teasdale  the 
testator  in  the  cause.  The  bond  was  dated  the  9th  of  November, 
1810,  and  was  conditioned  for  payment  to  William  Bobson,  his 
executors,  administrators,  or  assigns,  of  a  sum  of  430/.  155.,  with 
interest. 

*  The  testator  by  his  will  dated  the  30th  of  January  1811,  ♦  63 
devised  to  his  nephew  the  defendant  John  Teasdale,  his  heirs 
and  assigns  for  ever,  a  certain  part  of  the  testator's  real  estate  at 
Farlam  in  the  county  of  Cumberland,  subject  to  the  payment  of  the 
several  annuities,  legacies  and  bequests  thereinafter  bequeathed; 
and  after  bequeathing  certain  annuities  and  legacies,  the  testator 
charged  the  above  part  of  the  said  premises  with  payment  of  half 
his  just  debts  and  funeral  expenses  in  case  his  personal  estate 
should  fall  short,  and  with  the  payment  of  one-half  of  the  mortgage 
money  and  interest  then  charged  upon  the  whole  of  his  real  prop- 
erty, and  also  with  "the  payment  of  one-half  of  the  annuities  and 
legacies  thereinafter  given  to  his  nephews  Joseph  Teasdale.  and 
James  Teasdale.  And  the  testator  devised  unto  his  nephew  Henry 
Proud,  his  heirs  and  assigns  for  ever,  all  the  remaining  part  of  the 
testator's  real  estate  at  Farlam,  subject  to  the  payment  of  the 

^  See-Lewin  Trusts  (5th  Eng.  ed.),  634,  635. 

•  See  Coope  v.  Creswell,  L.  R.  2  Ch.  Ap.  112,  126. 
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several  annuities,  legacies  and  bequests  thereinafter  given  and  be- 
queathed ;  and  after  bequeathing  certain  other  annuities  and  lega- 
cies, the  testator  charged  the  last-mentioned  part  of  the  premises 
with  payment  of  half  his  just  debts  and  funeral  expenses  in  case  his 
personal  estate  should  fall  short,  and  with  the  payment  of  one-half 
the  mortgage  money  and  interest  then  charged  upon  the  whole  of 
his  real  property,  and  also  with  the  payment  of  one-half  of  the 
annuities  and  legacies  thereinafter  given  to  his  nephews  Joseph 
Teasdale  and  James  Teasdale ;  and  after  bequeathing  certain 
annuities  and  legacies  to  Joseph  Teasdale  and  James  Teasdale,  the 
testator  bequeathed  all  his  personal  estate  unto  and  equally  to  be 
divided  between  John  Teasdale  the  younger  and  Henry  Proud, 
subject  to  the  payment  of  the  testator's  just  debts  and  funeral 
expenses,  and  the  probate  of  his  will ;  and  in  case  the  same  should 
be  found  insufficient  for  that  purpose,  then  the  testator 

*  54    *  charged  all  his  real  estate,  whatsoever,  with  the  payment 

thereof,  and  directed  his  executors  thereinafter  named  to 
raise  such  sum  as  might  be  safficient  by  mortgage  or  otherwise  of 
his  said  real  estate ;  and  he  appointed  Sarah  Proud,  Robert  Hodg- 
son and  William  Hutchinson  executrix  and  executors  of  his  will. 

The  testator  died  on  the  1st  of  April,  1811,  and,  Robert  Hodg- 
son and  William  Hutchinson  having  respectively  renounced  pro- 
bate, Sarah  Proud  alone  proved  the  will  on  the  10th  of  August, 
1811. 

The  testator^s  personal  estate  was  insufficient  to  pay,  and  was 
exhausted  in  paying,  his  funeral  and  testamentary  expenses. 

Upon  his  death,  John  Teasdale  the  younger  and  Henry  Proud 
entered  into  and  had  retained  possession  of  the  respective  portions 
of  the  real  estate  devised  to  them  by  the  will. 

William  Robson  died  in  May,  1880,  having  by  his  will  appointed 
his  daughter,  the  plaintiff  Mary  Dickenson,  his  sole  executrix,  and 
she  had  proved  the  will. 

On  the  28th  of  October,  1848,  Sarah  Proud  died,  having  sur- 
vived her  co-executors,  and  at  the  date  of  the  institution  of  the 
suit  there  was  no  legal  personal  representative  of  the  testator  John 
Teasdale. 

The  sum  of  480Z.  15«.  due  upon  the  bond  remained  wholly 
unpaid  ;  but  the  bill  alleged  that  John  Teasdale  thp  younger  from 
time  to  time  made  divers  payments  on  account  of  the  interest  on 
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the  bond,  the  last  of  such  payments  being  made  on  the  12th  of 
February,  1845,  and  that  on  the  9th  of  December,  1857, 
Henry  Proud  paid  *  a  sum  on  account  of  the  interest  on  the    *  55 
bond ;  and,  further,  that  a  sum  of  1850Z.   was  due  to  the 
plaintiff  from  the  defendants  for  principal  and  arrears  of  interest 
upon  the  bond  debt 

The  bill  charged,  that  according  to  the  true  construction  of  the 
will  of  John  Teasdale  a  trust  was  thereby  created  for  payment  of 
his  debts  out  of  the  real  estate  thereby  devised,  and  that  the  defend- 
ants John  Teasdale  the  younger  and  Henry  Proud,  upon  taking 
possession  of  the  testator's  real  estates,  became  and  remained 
thereafter  bound  to  execute  such  trust,  and  that  the  same  ought  to 
be  executed  for  the  benefit  of  the  plaintiff  under  the  direction  of 
the  Court.  Further,  that  if  the  will  did  not  create  a  trust  for  the 
payment  of  the  testator's  debts  out  of  his  real  estate,  such  debts 
were  thereby  made  a  charge  upon  such  real  estate,  and  that  such 
charge  had  been  kept  alive  for  the  benefit  of  the  plaintiff  by  the 
above-mentioned  payments  on  account  of  the  interest  of  the  bond 
debt. 

The  prayer  of  the  bill  was,  that  the  defendants  John  Teasdale 
the  younger  and  Henry  Proud  might  pay  to  the  plaintiff  the  bond 
debt  of  430/.  15«.  and  the  arrears  of  interest  payable  in  respect 
thereof  and  the  costs  of  the  suit,  or  that  all  proper  directions  might 
be  given  for  raising  such  bond  debt,  interest  and  costs  out  of  the 
real  estate  devised  to  the  defendants  by  the  will  of  the  testator 
John  Teasdale,  and  for  a  receiver,  if  necessary. 

To  the  relief  sought  by  this  bill,  other  than  and  except  such 
parts  of  the  bill  and  interrogatories  as  sought  a  discovery  as  to  the 
payments  alleged  to  have  been  made  by  Henry  Proud  on  the  9th  of 
December,  1857,  on  account  of  the  interest  on  the  bond  debt,  the 
defendant  Henry  Proud  pleaded  the  Statute  of  Limitations, 
3  &  4  *  Will.  4,  c.  27,  and  averred  that  neither  he  nor  any  *  56 
agent  of  his  made  any  payment  or  acknowledgment  within 
twenty  years  before  the  filing  of  the  original  bill  in  the  suit ;  and 
with  reference  to  the  part  of  the  bill  not  covered  by  the  plea,  he 
answered  admitting  a  payment  of  51,  to  the  plaintiff's  son  on  the 
9th  of  December,  1857,  but  not  on  account  of  the  bond  debt. 

The  plea  came  on  for  argument  before  the  Master  of  the  Rolls 
on  the  8th  of  November,  1862,  and  was  allowed  by  his  Honor. 
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The  case  is  reported  in  the  31st  volume  of  Mr.  Beavan's 
Reports,  (a) 
The  plaintiflF  appealed. 

.  Mr,  Kay^  for  the  appellant.  —  The  first  question  is,  did  the  will 
create  an  express  trust  within  the  25th  section  of  the  8  &  4  Will. 
4.  c.  27,  by  which  it  is  enacted,  that  when  any  land  or  rent  shall 
be  vested  in  a  trustee  upon  any  express  trust,  the  right  of  the 
cestui  qw  trust  or  any  person  claiming  through  him  to  bring  a 
suit  against  the  trustee,  or  any  person  claiming  through  him,  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first  accrued  at 
and  not  before  the  time  at  which  such  land  or  rent  shall  have  been 
conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser 
and  any  person  claiming  through  him.  Here  we  have  not  a  power 
merely  given  to  the  executors,  if  they  find  the  personal  estate 
insufiicient,  but  it  is  imperative  upon  them  to  raise  the 

*  67    money.     This  makes  *  the  power  in  effect  a  trust.     The 

state  of  the  law  before  the  statute  was  passed  is  discussed 
in  Bailey  v.  Ukins  (5)  and  Hargreaves  v.  Michelle  (<?)  in  the  latter 
of  which  cases  Sir  John  Leach  says,  "The  Statute  of  Limita- 
tions does  not  run  against  a  trust,  and  a  charge  is  a  trust  to  be 
executed  by  a  devisee  or  heir."  The  interpretation  clause  of 
3  &  4  Will.  4,  c.  27,  extends  the  meaning  of  the  word  "  land  '* 
to  all  corporeal  hereditaments  and  to  any  estate,  share  or  in- 
terest therein,  and  the  power  to  raise  the  money  is  an  interest  in 
land,  and  is  held  in  trust  for  the  creditors.  The  cases  as  to  a 
charge  and  a  trust  are  cited  by  Lord  St.  Leonards  in  his  Treatise 
on  the  New  Real  Property  Statutes,  (i)  and  the  principles  to 
be  gathered  from  the  cases  of  The  Commissioners  of  Charitable 
Donations  v.  Wybrants^  (e)  Hunt  v.  Bateman^  (^)  Dundas  v. 
Blakey  (A)  Young  v.  Lord  Waterparky  (i)  Cox  v.  Dolman,  (k) 
Snow  V.  Booth,  (J)   Doe  d.  Rawlings  v.    Walker,  (jii)  Knight  v. 

(a)  Page  611.  (e)  2  Jo.  &  Lat.  182. 

(6)  7  Ves.  319.  {g)  10  Ir.  Eq.  860. 

(c)  6  Madd.  326.  (A)  11  Ir.  Eq.  138. 

(d)]Pagell0(2ded.) 

(0   13  Sim.  204;  S.  C.  on  appeal.  15  L.  J.  (N.  S.)  Ch.  63. 
{k)  2  De  G.,  M.  &  G.  692.  (m)  6  B,  &  C.  Ill,  118. 

(0  8  De  G.,  M.  &  G.  69. 
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Bowyer^  (a)  Toilcer  v.  Smally  (6)  and  Jacquet  v.  Jacquetj  (<?)  when 
considered  together,  support  the  plamtiff's  case.  It  would  be  a 
narrow  construction  of  this  statute  to  apply  it  only  where  an  actual 
estate  given  is  to  the  trustees.  Here,  the  executor  must  exercise 
the  authority.  He  has  no  discretion.  Before  the  statute  the  charge 
was  a  trust  and  would  not  have  been  barred  as  against  the  land. 
The  real  question  is,  whether  this  is  such  an  interest  in  the  trustee 
as  brings  him  within  the  section.  Now  there  is  here  not  only  a 
charge,  but  something  else,  namely,  the  direction  to  the 
executors  to  raise  suflScient  *  money  for  payment  of  the  *68 
debts  by  mortgage  or  otherwise  of  the  real  estate.  This 
amounts  to  a  trust,  and  if  we  were  proceeding  against  the  execu- 
trix, we  should  have  had  a  remedy  against  her  for  breach  of  trust, 
which,  of  course,  would  not  have  been  barred  by  the  lapse  of  time. 
Here,  it  is  true,  that  there  is  no  personal  representative,  but  the  . 
rule  is,  that  a  trust  never  fails  for  want  of  a  trustee.  In  Lewis  v. 
Duneambej  ((2)  where  a  term  was  limited  to  trustees  to  secure  an 
annuity,  the  Master  of  the  Rolls  said,  ''  It  is  not  in  my  opinion 
necessary  to  compel  the  trustees  who  have  the  right  to  execute 
the  trust  to  take  such  steps  as  may  be  necessary  to  enable  them 
to  take  possession,  because  the  trust  has  in  fact  been  executed  by 
the  Court  instead  of  the  trustees." 

Moreover,  the  Statute  3  &  4  Will.  4,  c.  42,  §  3,  should  have 
been  but  is  not  pleaded,  and,  therefore,  on  this  ground,  the  plea 
most  be  overruled.  Nor  does  the  plea  go  to  the  whole  relief.  It 
admits  that  this  defendant  has  not,  but  states  that  the  other 
defendant  has,  made  payments  on  account  of  this  debt ;  and 
Boddam  v.  Marley  (e)  shows  that  an  obligation  upon  several  per- 
sons may  be  kept  alive  by  an  acknowledgment  by  one  of  them. 
The  plea,  therefore,  admits  too  much  for  its  success. 

Mr.  Hobhouse  and  Mr.  Brodrick  (A.),  for  the  defendant  Henry 
Proud,  were  not  called  upon. 

The  Lord  Chancellor. — I  have  listened  with  pleasure  to  the 
argument  of  Mr.  Kay^  but  I  am  bound  to  decide  against  it  with- 

(a)  2  De  G.  &  Jo.  421.  (d)  29  Beav.  176. 

(6)  6  Sim.  626.  («)  1  De  6.  &  Jo.  1,  9. 


(c)  27  Beav.  332. 
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out  hesitation,  as  it  would  be  productive  of  great  mischief 
*59    *  if  I  permitted  any  doubt  to  remain  upon  the  question,  so 
far  as  my  judgment  is  concerned. 

It  must  be  admitted  on  behalf  of  the  plaintiff  that  he  is  entirely 
barred  by  the  3  &  4  Will.  4,  c.  27,  unless  his  right  is  saved  by 
virtue  of  the  25th  section.  I  will  presently  come  to  the  minor 
points.  His  principal  contention  was,  that  this  section  applied  to 
the  case.  But  in  order  to  bring  this  case  within  the  saving  clause, 
he  must  show  that  the  land  which  he  seeks  to  affect  or  that  some 
estate  or  interest  therein  was  vested  in  a  trustee  upon  an  express 
trust  to  the  benefit  of  which  he  is  entitled. 

The  words  "  express  trust "  in  the  statute  are  used  by  way  of 
opposition  to  trusts  arising  by  implication,  trusts  resulting  or 
trusts  by  operation  of  law.  Two  things  must  combine  here ;  there 
must  be  a  trustee  with  an  express  trust,  and  an  estate  or  interest 
in  lands  vested  in  the  trustee,  and  which  therefore  the  trust  must 
affect.  The  subject-matter  of  the  trust  is  to  be  dealt  with  in  con- 
formity with  the  trust. 

That  brings  the  case  to  this  inquiry  :  Is  any  estate  or  interest 
given  by  this  will  to  the  individuals  denominated  trustees  on  an 
express  trust  for  the  benefit  of  creditors  ? 

There  is  nothing  more  important  than  to  adhere  with  accuracy 
to  the  use  of  words  of  established  meaning  in  legal  nomenclature, 
and  nothing  is  better  established  in  legal  nomenclature  than  the 
difference  between  a  power  and  an  estate.  Powers  may  be  divided 
according  to  the  classification  of  Lord  St.  Leonards  into  powers 
appendant  and  powers  in  gross  or  simply  collateral. 

A  power  collateral  is  of  the  nature  of  an   authority  to 

*  60    *  deal  with  an  estate,  no  interest  in  which  is  vested  in  the 

donee  of  the  power.  A  power  of  that  nature  is  wholly 
different  from  an  estate  or  interest,  and  cannot  without  abuse  of 
language  be  so  designated.  It  may  be  conceded  that  such  a  power 
may  in  one  sense  be  the  subject  of  a  trust,  that  is,  it  may  be 
coupled  with  an  obligation  as  to  its  exercise ;  and  there  may  be  a 
person  entitled  to  insist  on  the  performance  of  the  obligation ;  and 
therefore  by  a  metaphorical  and  incorrect  use  of  language,  such  a 
power  may  be  called  the  subject  of  a  trust,  the  donee  may  be 
described  as  a  trustee,  and  the  person  calling  for  the  exercise  of 
the  power  may  be  termed  a  cestui  que  trust.  But  if  this  be  con- 
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ceded,  the  subject-matter  of  the  trust  still  remains  in  its  integrity 
as  a  simple  power  or  authority  to  be  distinguished  from  an  estate 
or  interest. 

The  words  in  the  25th  section  are  ^'  land  or  rent,"  and  the  inter- 
pretation clause  substituting  '^  any  share,  estate  or  interest  in 
land  "  for  "  land "  in  the  26th  section,  the  question  is :  Did  the 
executrix  take  under  this  will  any  share,  estate,  or  interest  in  the 
land  ?     We  come  therefore  to  an  examination  of  the  will. 

In  a  variety  of  decisions  a  direction  to  do  an  act  has  been  held 
to  give  by  implication  the  estate  required  to  be  dealt  with,  in  order 
to  comply  with  the  direction.  If  this  will  were  within  that  rule, 
there  would  be  no  difSculty  in  saying  that  the  executrix  took  an 
estate  and  interest  for  the  purpose  of  executing  the  power,  which 
would  bring  the  case  within  the  25  th  section.  But  the  whole  con- 
struction of  the  will  forbids  me  to  arrive  at  such  a  conclusion. 

The  will  may  be  stated  thus,  that  a  moiety  of  the  debts  are 
charged  on  certain  parts  of  the  property,  and  *  then  the  *  61 
other  moiety  of  debts  are  charged  on  the  other  portion. 
These  testamentary  dispositions  are  followed  by  the  bequest  of 
certain  annuities  and  legacies,  and  by  a  bequest  of  the  testator's 
personal  estate,  subject  to  the  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  and  in  the  event  of  the  same  being 
found  insuflScient  for  that  purpose,  the  testator  charges  all  his  real 
estate  whatsoever  with  the  payment  thereof,  and  directs  his  execu- 
tors to  raise  such  sum  as  might  be  sufficient  by  mortgage  or  others 
wise  of  his  real  estate.  It  is  impossible  for  me,  having  regard  to 
the  antecedent  specific  devises,  to  come  to  any  other  decision  than 
that  the  words  create  simply  an  authority,  —  a  collateral  power', — 
in  the  executors  to  whom  no  estate  or  interest  is  given,  and  that 
the  antecedent  dispositions  of  the  will  render  it  impossible  that  an 
estate  should  be  so  given  to  the  executors  as  to  enable  them  to 
execute  the  authority  by  means  of  an  interest  given  by  implication 
for  the  purpose.  Therefore  here  is  a  charge  coupled  with  a  col- 
lateral authority  given  to  the  executors  in  a  particular  event  to 
raise  by  mortgage  or  otherwise  (which  would  include  a  sale),  such 
moneys  as  would  answer  the  amount  of  the  debt  left  after  the  per- 
sonalty was  exhausted. 

It  was  properly  argued  that  a  power  for  such  a  purpose  is 
equivalent  to  an  estate,  because  the  power  is  capable  of  being  used 
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80  as  to  effect  the  same  object  as  if  the  estate  had  been  given. 
And  in  point  of  principle  I  agree  with  Mr.  Kay,  that  there  is  little 
reason  in  distinguishing  between  a  trustee  with  an  estate  charged 
with  a  duty  and  a  person  with  a  power  enabling  him  equally  well 
to  discharge  that  duty,  and,  therefore,  as  I  said  during  the  argu- 
ment, if  it  had  been  possible  to  enlarge  the  language  of  the  statute 
there  would  have  been  no  objection  in  reason  to  hold  that 

*  62    the  donee  of  *  a  power  in  the  nature  of  a  trust,  for  the 

benefit  of  an  individual,  ought  to  be  considered  as  having  an 
interest  in  the  property  subjected  to  the  trust,  and  that  the  person 
having  the  right  to  call  for  the  exercise  of  the  authority  should  be 
in  the  position  of  a  cestui  que  trust.  But  the  answer  to  all  that  is, 
that  the  legislature  has  not  thought  proper  to  include  the  case 
within  the  words  employed.  Were  I  to  extend  them,  and  con- 
found a  power  and  an  interest, —  an  authority  and  an  estate,  —  I 
should  be  overstepping  the  limits  of  judicial  interpretation  and 
adding  new  words  to  the  statute. 

I  am  compelled  to  hold  that  this  is  not  a  case  falling  within  the 
exception  or  within  the  language  of  the  25th  section,  and  therefore 
the  bar  to  the  remedy  of  the  plaintiff  by  a  charge  on  the  lands  is 
complete  by  lapse  of  time. 

The  question  remains  then,  whether  there  was  any  objection  to 
the  plea  by  reason  of  the  Statute  of  3  &  4  Will.  4,  c.  42,  not  being 
in  terms  pleaded.  That  statute  applies  to  actions  of  debt  or  cove- 
nant against  devisees.  But  it  is  not  the  business  of  Courts  of 
Equity  to  entertain  such  actions,  and  the  object  of  this  bill  was  to 
enforce  a  charge  and  have  the  benefit  of  an  express  trust.  There 
was  no  necessity,  therefore,  to  include  in  the  plea  the  plea  of  that 
particular  statute. 

The  last  point  relates  to  the  acknowledgment,  and  it  is  said  that 
an  acknowledgment  by  one  of  several  devisees  of  distinct  estates 
extends  to  all  the  derisees  under  the  will.      But  that  which  is 
totally  unreasonable  in  point  of  principle  derived  no  support  from 
Roddam  v.  Morley,  a  case  cited  at  the  bar,  which  in  its  circum- 
stances had  not  the  remotest  possible  bearing  on  the  present. 
*  63    In  that  case  there  was  an  acknowledgment  by  *a  devisee  for 
life  of  an  estate,  and  the  question  was  as  to  the  effect  of  such 
an  acknowledgment  as  affecting  those  entitled  in  remainder  to  the 
same  estate. 
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I  have  come  to  the  conclusion  that  the  order  of  the  Master  of  the 
Bolls  allowing  the  plea  was  right.  The  petition  of  rehearing  must 
be  dismissed  and  with  costs. 


THOMAS  V.  JONES. 

1862.    NoYember  20,  21.    December  10.    Before  the  Lord  Chancellor  Lord 

Westbury. 

The  8th  section  of  the  Wills  Act  (1  Vict.  c.  26),  providing  that  no  will  made 
by  any  married  woman  shall  be  valid,  except  such  a  will  as  might  have  been 
made  by  a  married  woman  before  the  passing  of  the  Act,  does  not  exclude 
the  wills  of  married  women  from  the  operation  of  the  24th  section,  as  to  a 
will  speaking  as  if  executed  immediately  before  the  testator^s  death,  or  of  the 
27th,  as  to  a  general  gift  being  an  execution  of  a  power. 

Bemble,  that  a  general  testamentary  power  given  to  two  persons,  or  the  survivor, 
of  appointing  an  equitable  estate,  may  be  well  exercised  in  the  lifetime  of 
both  by  that  one  who  proves  to  be  the  survivor. 

This  was  an  appeal  from  a  decisiou  of  Vice-Chancellor  Wood 
holding  a  power  to  have  been  well  executed  by  the  will  of  a  mar- 
ried woman. 

The  power  was  created  by  the  will  of  Sarah. Davies,  dated  the 
12th  of  August,  1825,  whereby,  after  charging  annuities  upon  and 
creating  life-interests  in  freehold  and  copyhold  estates  in  Wales, 
she  appointed,  gave  and  devised  the  same  to  trustees  and  their 
heirs,  subject  to  certain  prior  interests,  to  the  use  of  such  person 
or  persons  and  for  such  estate  and  estates,  intents  and  purposes, 
manner  and  form  as  the  survivor  of  her  three  children,  David 
Thomas  Bowen  Davies,  John  Bowen  Davies  and  Margaretta 
Bowen  Davies,  should  by  any  *  deed  or  deeds  or  other  instru-  *  64 
ment  in  writing  or  in  and  by  his  or  her  last  will  and  testa- 
ment in  writing,  or  any  codicil  thereto,  grant,  bargain,  sell, 
release,  direct,  limit  or  appoint  or  give  and  devise  the  same  or  any 
part  thereof,  with  remainders  over,  under  which,  in  the  events 
which  happened,  David  Thomas  Bowen  Davies  would  have  become 
entitled,  by  descent,  in  default  of  such  grant,  limitation  or  appoint- 
ment, gift  or  devise. 
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Sarah  Davies  died  on  the  5th  of  February,  1827. 

John  Bowen  Davies  died  on  the  11th  of  May,  1832,  without 
having  married,  and  intestate. 

Margaretta  Bowen  Davies  married  David  Fryer  Nicholl  shortly 
after  the  17th  of  April,  1838,  and  by  a  settlement  of  that  date, 
executed  in  contemplation  of  the  marriage,  David  Fryer  Nicholl 
covenanted  with  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  amongst  other  things,  that  he  would  permit  and  suffer 
the  last  will  and  testament  of  Margaretta  Bowen  Davies,  or  any 
codicil  or  codicils  thereto,  to  be  proved  in  the  proper  Ecclesiastical 
Court  by  the  executor  or  executrix  therein  named,  or  otherwise  as 
the  case  might  require,  and  that  it  should  be  lawful  for  Margaretta 
Bowen  Davies,  during  the  continuance  of  her  then  intended  cov- 
erture, to  exercise  from  time  to  time  all  powers  of  appointment  of 
what  nature  or  kind  soever  which  might  accrue  to  her  during  such 
coverture  at  her  will  and  pleasure,  without  any  control  or  hinder- 
ance  of,  from  or  by  David  Fryer  Nicholl,  he  thereby  covenanting 
to  concur  in  and  duly  execute  with  her  all  such  powers  of  appoint- 
ment as  should  require  such  his  concurrence  or  joint  execution. 

Margaretta  Bowen   Nicholl  made    her  will,    dated    the 

*  65   *  18th  of  August,  18§8,  and  thereby,  after  giving  various 

legacies  and  making  certain  specific  devises  of  realty,  and 
amongst  them  an  appointment  of  certain  estates  in  Llangeler,  in 
the  county  of  Caermarthen,  which,  under  the  will  of  Sarah  Davies, 
stood  limited  in  the  events  that  had  happened  to  such  uses  as  the 
survivor  of  Margaretta  Nicholl  and  John  Bowen  Davies  should 
appoint,  made  are  siduary  devise  to  the  following  effect,  viz: 
As  to  all  the  rest,  residue  and  remainder  of  her  real  and  personal 
estate  whatsoever  and  wheresoever  and  of  what  nature  or  kind 
soever  that  she  might  die  possessed  of,  and  not  given  and  devised 
by  her  will  (except  such  real  and  personal  estate  as  might  remain 
subject  to  the  trusts  of  her  marriage  settlement  by  reason  of  no 
specific  disposition  of  any  part  thereof  having  been  made  by  her 
under  the  power  for  that  purpose  therein  contained,  and  of  which 
that  general  devise  and  bequest  was  not  to  be  taken  as  in  execu- 
tion) she  gave,  devised  and  bequeathed  the  said  residue  for  the 
benefit  of  her  own  children,  and  in  case  she  should  have  no  child 
who  should  survive  her,  then  to  David  Thomas  Bowen  Davies* 
(therein  called  Bowen  Davies)  for  his  life,  with  remainder  to  his 
[60] 


THOMAS  V.  JONES.  *  65 

children  lawfully  to  be  begotten,  and  in  default  of  such  issue  unto 
Henry  and  Eliza  Jones,'  natural  children  of  her  late  brother  John 
Bowen  Davies. 

On  the  24th  of  May,  1848,  David  Thomas  Bowen  Davies  died, 
and  in  1860  two  creditors'  suits  were  instituted  for  the  administra- 
tion of  his  estate. 

On  the  17th  of  October,  1858,  Margaretta  Bowen  Nicholl  died, 
never  having  had  any  issue,  but  leaving  her  husband  David  Fryer 
Nicholl  surviving  and  without  having  republished  the  will  of  1838 
after  the  death  of  David  Thomas  Bowen  Davies. 

*  The  present  suit  was  instituted  as  supplemental  to  the  *  66 
creditor's  suits  instituted  for  the  purpose  of  administering 
the  estate  of  David  Thomas  Bowen  Davies,  the  plaintiff  insisting 
that  there  had  been  no  valid  exercise  by  Margaretta  Bowen  Nicholl 
of  the  power  given  by  the  will  of  Sarah  Davies,  but  that  the  estate 
had  descended  to  David  Thomas  Bowen  Davies  and  formed  part  of 
his  assets. 

The  case  came  on  for  hearing  before  the  Vice-Chancellor  Wood, 
and  is  reported  in  the  2d  volume  of  Messrs.  Johnson  &  Hem- 
ming's  Reports,  (a)  and  from  the  decision  then  given  the  plaintiffs 
appealed. 

Sir  Hugh  Cairns j  Mr,  Hobhouse,  and  Mr.  Hugh  Williams^  for  the 
appellants.  —  The  first  question  is.  What  was  the  intention  of  the 
donor  of  the  power  ?  —  What  is  the  construction  of  the  will  of 
Sarah  Davies?  Irrespectively  of  the  Wills  Act,  a  power  to  be 
exercised  by  the  survivor  of  several  could  not  be  exercised  before 
the  survivorship  took  place:  MacAdam  v.  Logan^  (6)  Hole  v. 
JSscott ;  (c)  and  when  the  donor  of  the  power  has  given  over  the 
estate,  subject  only  to  the  power,  an  appointment  must  be  shown 
to  have  been  made  by  a  person  filling  at  the  time  the  character 
described  by  the  donor.  The  intention  of  the  donor  of  the  power 
here  was  that  the  survivor  of  her  three  named  children  should, 
when  actually  the  survivor,  have  the  advantage  of  exercising  it, 
but  that  in  default  of  such  exercise  by  him  or  her  as  the  case 
might  be,  the  estate  should  go  over.  Admitting  it  to  be  true  that 
a  general  power  is  equivalent  to  ownership,  still  what  the  testatrix 
*  has  given  by  way  of  power  and  not  by  way  of  property  must 

(a)  Page  476.         (6)  3  Bro.  C.  C.  810.        (c)  4  Myl.  &  Cr.  187. 
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*  67    be  taken  with  all  *  the  qualifications  which  she  has  by  that 

mode  of  limitation  imposed.  In  Doe  v.  Tomkinson^  (a)  a  tes- 
tator devised  all  his  real  and  personal  estate  wheresoever  and  what- 
soever equally  to  his  sisters  Mary  and  Elizabeth  or  to  the  survivor 
of  them,  and  to  be  disposed  of  by  the  survivor  as  she  might  by  will 
devise  ;  and  it  was  held,  that  even  assuming  the  sisters  to  be  by 
virtue  of  such  devise  tenants  in  common  for  life  with  a  contingent 
remainder  in  fee  to  the  survivor,  or  with  a  power  to  the  survivor 
to  dispose  of  the  fee  by  will,  it  was  not  such  a  contingent  remain- 
der as  was  devisable  by  a  will  made  by  one  in  the  lifetime  of  both 
the  sisters,  and  that  the  power  was  not  well  executed  by  such  will. 
Lord  Ellenborough  in  giving  judgment  says,  '^  It  is  said  that  this 
is  a  contingent  remainder  to  the  survivor  and  such  as  is  devisable  ; 
but,  supposing  it  to  be  a  contingent  reniiainder,  I  think  it  cannot 
be  considered  as  devisable,  because  the  person  who  is  to  take  it  is 
not  in  any  degree  ascertainable  before  the  contingency  happens ; 
it  cannot  be  said  in  whom  the  interest  is  during  the  lives  of  the 
two  sisters,  nor  consequently  that  it  is  in  either  of  them  during 
that  period ;  and  it  is  only  in  the  event  of  survivorship  that  it 
becomes  certain.  Admitting  therefore  the  enlarged  construction 
put  on  the  Statute  of  Wills  by  Lord  Kenyon  and  the  other  Judges 
in  Roe  v.  Jones^  (J)  how  can  a  person  be  said  to  have  a  contingent 
interest,  when  it  is  uncertain  whether  he  is  the  person  who  will  be 
entitled  to  have  it  or  not  ?  And  as  to  the  case  cited  from 
Viner  (<?)  to  show  that  if  this  be  a  power  to  the  survivor  it  has 

been  well  executed,  the  distinction  between  that  case  and  the 
♦68    present  is,  that  there  the  power  was  given  *  to  a  designated 

person  to  be  executed  upon  a  contingency  ;  here  it  is  given 
to  a  contingent  person."  And  this  has  been  the  prevailing  view  of 
the  profession,  Lord  St.  Leonards  laying  down  upon  the  authority 
of  this  case,  and  in  the  very  words  of  Lord  Ellenborough,  and 
without  any  expression  of  dissent,  that  "  there  is  a  distinction 
where  the  power  is  given  to  a  designated  person  to  be  executed 
upon  a  contingency,  and  a  power  given  to  a  contingent  person,  if 
we  may  use  the  expression."     Sugden  on  Powers,  (c?) 

(a)  2  Mau.  &  Selw.  165.  (6)  8  T.  R.  88 ;  S.  C,  1  H.  BL  80, 

(c)  Sclater  v.  Travell,  8  Vin.  Abr.  427,  pi.  8 ;  S.  C.  nom.  The  Countess 
of  Sutherland  v.  Northmore,  1  Dick.  56;  Sugd.  Powers,  262  (8th  ed.). 
(d)  Page  269  (8th  ed.). 
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[J/r.   Lee  (^amicus    Curice)  referred  to    Goodright  v.  Forres- 
ter, (a)] 

Secondly,  we  contend  that  a  married  woman's  testamentary 
capacity  was  not  enlarged  by  the  Wills  Act.  That  is  the  effect  of 
the  8th  section,  which  provides  that  "  no  will  made  by  any  married 
woman  shall  be  valid  except  such  a  will  as  might  have  been  made 
by  a  married  woman  before  the  passing  of  the  Act."  In  Bernard 
v.  MinahvU^  (6)  Vice-Chancellor  Wood  says,  "  I  apprehend  the 
Act  meant  simply  this:  the  capacity  of  a  married  woman  to 
execute  a  testamentary  instrument  shall  be  regulated-  by  those 
rules  which  existed  before  the  passing  of  the  Act.  Before  the 
passing  of  the  Act  she  was  competent  to  dispose  of  property  over 
which  she  had  a  power  of  appointment  exercisible  during  cover- 
ture. Her  capacity  in  that  respect  shall  remain  unaltered ;  but 
the  provisions  of  the  Act  as  to  the  mode  in  which  a  power  shall 
be  exercised  by  will,  and  all  other  the  provisions  of  the  Act  as  to 
the  mode  in  which  a  power  shall  be  exercised  by  will,  and  all 
other  the  provisions  of  the  Act,  will  apply  to  any  testament- 
ary instrument  which  a  *  married  woman  would  have  been  ♦  69 
competent  to  execute  prior  to  the  passing  of  the  Act  just  as 
it  would  apply  to  any  testamentary  instrument  executed  by  any 
person  %ui  juris.  The  legislature  says, '  We  will  not  enlarge  your 
disposing  power,  but  that  power  shall  be  exercised  and  shall  be 
construed  and  operated  upon  in  the  manner  here  provided.' "  If 
this  power  is  not  property  nothing  passes  by  the  donee's  will ;  and 
if  it  is  property,  it  is  property  acquired  after  the  date  of  the  will 
and  did  not  pass.  For  no  will  of  a  married  woman  is  valid  except 
such  a  will  as  might  have  been  made  before  the  passing  of  the 
Act,  and  such  a  will  as  this  before  the  passing  of  the  Act  would 
neither  have  been  a  valid  execution  of  the  power,  Doe  v.  Tom- 
kinson^  (c)  nor  a  valid  disposition  of  after-acquired  property, 
Bernard  v.  Minahull.  (d)  The  will  is  brought  down  to  the  death 
by  the  effect  of  the  24th  section  of  the  statute  for  the  purposes  of 
construction  and  for  those  only,  and  the  8th  section  silences  the 
Act  as  to  married  women. 

But  even  if  the  case  could  otherwise  fall  within  the  24th  and 
27th  sections  of  the  Wills  Act  there  appears  upon  the  face  of  this 

(a)  8  Eaat,  652;  1  Taunt.  578.  (c)   2  Mau.  &  Sel.  165. 

(6)  John.  276,  297.  \d)  Johns.  270. 
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will  an  intention  contrary  to  that  of  speaking  immediately  before 
the  death  of  Margaretta  NichoU,  and  to  that  of  the  will  being  an 
execution  of  this  power.  For,  with  regard  to  one  estate,  that  in 
the  parish  of  Llangeler,  the  testatrix,  as  having  survived  her 
brother  John,  exercises  the  power  of  appointment  given  to  the 
survivor  of  the  two  by  the  will  of  Sarah  Davies.  But  in  the  case 
of  the  property  here  in  question,  and  with  respect  to  which  she 
does  not  in  terms  affect  to  exercise  the  power  given  to  the  survi- 
vor of  herself  and  her  two  brothers,  the  gift  to  D.  T.  Bowen 

*  70   Davies  shows  that  the  *  testatrix  contemplates  his  surviving 

her,  and  yet  she  can  only  execute  the  power  as  his  survivor. 
It  may  be  said  that  unless  these  estates  were  included,  there  was 
nothing  to  pass  under  the  general  devise,  because  the  realty  sub- 
ject to  her  marriage  settlement  was  specially  excepted.  But  in 
this  will  the  testatrix  has  disposed  of  other  estates,  and  as  they 
might  lapse  it  might  well  have  been  intended  by  the  general  devise 
to  sweep  in  such  windfalls  as  those,  and  not  to  execute  the  power. 
There  is  no  intestacy  here  if  the  power  is  not  exercised,  as  the 
estates  are  given  over  in  default  of  appointment.  Nor  can  it  be 
predicated  that  she  had  received  her  husband's  authority  to  execute 
the  power  during  the  marriage  at  a  time  when  she  was  not  actually 
the  survivor  of  the  donees. 

They  also  referred  to  Sugden  on  Powers,  (a)  Real  Property 
Commissioners'  Report,  Hayes  and  Jarman's  Concise  Forms  of 
Wills,  ed.  by  Badger,  (A)  Stillman  v.  Wecdon,  (c)  Wills  Act 
§§  8,  7  ;  Price  v.  Barker,  (d)  Trimmell  v.  Fell,  (e) 

The  Solicitor- General  (Sir  R.  Palmer),  Mr.  Giffardj  and  Mr. 
W.  Pearson,  for  the  persons  claiming  under  the  will  of  Margai^etta 
NichoU,  on  the  assumption  that  the  power  had  been  well  executed. 

The  cases  of  MacAdam  v.  Logan  (^g)  and  Hole  v.  JEscott,  (A)  cited 

on  the  other  side,  were  both  cases  of  special  powers,  namely,  powers 

of  appointment  amongst  children  ;  and  that  the  doctrine  con- 

*  71    tained  even  in  those  *  cases  has  been  considered  extreme  may 

be  seen  from  the  terms  in  which  Lord  St.  Leonards  speaks  of 

(a)  Pages  124,  168,  and  not«  (8th  ed.). 

(6)  Page  78.  (e)   16  Beav.  687. 

(c)  16  Sim.  26.  (g)  8  Bro.  C.  C.  810. 

(d)  16  Sim.  198.  (A)  4  Myl.  &  Cr.  187. 
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the  former  case :  "  Lord  Thurlow,"  says  this  learned  writer, 
speaking  of  a  power  to  be  executed  by  the  survivor  of  two  per- 
sons, ^'  has  even  decided  that  such  a  power  cannot  be  executed  by 
the  two  persons  during  their  joint  lives."  Sugden  on  Powers,  (a) 
But,  in  the  present  case,  the  power  is  general,  as  it  was  also  in 
Doe  V.  Tomkinsan^  which,  indeed,  is  absolutely  the  only  authority 
in  favour  of  the  appellants'  contention.  But  in  that  case  the  con- 
clusion arrived  at  was  supportable  upon  independent  grounds. 
The  decision  of  the  question,  whether  a  fee-simple  given  as  a  con- 
tingent remainder  to  the  survivor  of  two  sisters  was  devisable  by 
the  will,  made  during  the  joint  lives,  of  that  one  who  eventually 
proved  the  survivor,  —  a  question  which,  in  the  then  state  of  the 
law,  the  Court  answered  in  the  negative,  —  was  unnecessary,  and 
the  grounds  for  that  decision,  which  are  attributed  to  Lord  Ellen- 
BOBOUGH,  are  unsatisfactory.  They  would  equally  apply  to  execu- 
tory interests  of  every  description,  inasmuch  as  it  is  the  uncertainty 
who  will  become  entitled  which  renders  the  interest  contingent. 
Probably,  it  was  the  decision  in  Doe  v.  Tomkinson  which  gave 
rise  to,  as  it  is  exactly  met  by,  the  provision  in  the  general  ena- 
bling clause  of  the  new  Wills  Act,  whereby  power  is  given  to 
every  person  to  devise,  bequeathe,  or  dispose  of  '^  all  contingent  or 
executory  or  other  future  interests  in  any  real  or  personal  estate, 
whether  the  testator  may  or  may  not  be  ascertained  as  the  person 
or  one  of  the  persons  in  whom  the  same  respectively  may  become 
vested."  Of  this  opinion  is  Lord  St.  Leonards,  who,  in  his  work 
on  Powers,  says,  in  the  passage  immediately  following  that  to 
which  we  have  referred,  "  But  it  seems  that  under  the  1 
Vict.  c.  26,  *  a  general  power  by  will  to  the  survivor  of  two  ♦  72 
persons  may  be  executed  at  any  time  by  the  will  of  the 
actual  survivor;"  clearly  showing  that  in  the  opinion  of  Lord 
St.  Leonards  the  difficulty  is  removed  by  the  statute. 

The  real  question  is  as  to  the  effect  of  the  8th  section  of  the 
Wills  Act.  The  Vice-Chancellor  said,  that  the  8th  section  was 
intended  to  apply  to  the  personal  capacity  of  a  married,  woman  to 
make  a  will.  The  words  "  by  a  married  woman "  merely  show 
that  the  Act  was  not  meant  to  remove  the  disability  of  coverture. 
They  were  not  intended  to  provide  that  none  of  the  subsequent 
clauses  of  the  Act  should  apply  to  a  married  woman's  will.    If 

(a)  Page  124  (8th  ed.). 
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the  will  is  valid  as  the  will  of  a  married  woman,  there  is  nothing 
in  the  Act  to  say  that  the  dispositions  contained  in  it  shall  not  be 
interpreted  and  take  effect  in  the  same  way  as  those  in  the  will  of 
a  man.  The  Vice-Chancellor  held,  in  Bernard  v.  Min8hull^(ji) 
as  to  the  27th  section,  and  expressed  an  opinion  as  to  the  10th 
and  other  sections  of  the  Wills  Act,  that  they  applied  to  married 
women  having  testamentary  powers  of  appointment  exercisible 
during  coverture,  equally  with  persons  mi  juris.  The  capacity  to 
make  a  will  is  one  thing;  the  effect  of  the  will  when  made  is 
another.  It  was  not  the  intention  of  the  legislature  to  prohibit  in 
the  case  of  married  women  what  was  allowed  to  other  persons. 
The  first  part  of  the  10th  section  is  peremptory,  and  applies  to  all 
cases  and  especially  to  the  execution  of  testamentary  appointments. 
The  8th  section  does  not  take  a  married  woman  out  of  it.  The 
18th,  19th,  20th  and  21st  sections  of  the  Act,  which  introduce  the 
23d,  are  of  so  general  a  character,  that  they  must  have  been 

*  73    intended  to  apply  to  wills  of  married  *  women  amongst 

others.  If  a  power  of  appointment  had  been  formerly  given 
to  a  married  woman,  and  there  had  been  in  default  of  appoint- 
ment a  gift  to  her  absolutely  on  the  determination  of  coverture, 
her  will  made  during  coverture  would  not,  under  the  old  law, 
without  republication,  have  affected  the  property  which  had  then 
become  her  own  in  her  new  capacity  of  a  widow.  That,  we  sub- 
mit, would  not  be 'so  now,  notwithstanding  the  8th  section  of  the 
Wills  Act,  which  only  applies  to  the  disability  of  married  women, 
as  such. 

With  regard  to  the  intention  which,  it  is  said,  this  will  shows, 
that  the  operation  of  the  24th  and  27th  sections  of  the  Act  was 
intended  to  be  excluded,  from  the  fact  of  there  being  a  limitation 
in  favour  of  David  Thomas  Bowen  Davies  in  default  of  appoint- 
ment; the  argument  resembles  that  which  was  unsuccessfully 
urged  in  Withy  v.  Mangles^  (6)  and  Bullock  v.  Bournes.  (<?)  In 
the  former  of  these  cases,  a  wife's  portion  was  settled  in  trust  for 
her  for  lifp,  with  remainder  to  her  husband  for  life,  with  remainder 
to  the  children  of  tlie  marriage,  to  be  vested  at  twenty-one  or  mar- 
riage ;  and  in  case  none  should  attain  that  age  or  marry,  then  in 
trust  for  the  brothers  and  sisters  of  the  wife  or  their  issue  as  she 
should  appoint,  and  in  default  of  appointment  for  her  next  of  kin : 

(a)  Johns.  276.  (6)  10  CI.  &  Fin.  215.  (c)  9  H.  L.  Cae.  1. 
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but  the  child  of  the  marriage  was  held  not  to  be  excluded  from 
taking  under  the  ultimate  limitation.  In  Bullock  v.  Dowries,  (a) 
a  life-interest  in  the  whole  of  certain  residuary  funds  was  given  by 
a  will  to  a  son,  who  was  notwithstanding  held  entitled  to  partici- 
pate, as  one  of  the  testator's  next  of  kin,  under  an  ultimate  trust 
of  the  same  funds  for  such  person  or  persons  of  the  blood  of  the 
testator  as  would,  by  virtue  of  the  statutes  of  distributions  of 
intestates'  effects,  have  become  and  *been  then  entitled  *74 
thereto  in  case  the  testator  had  died  intestate. 

So,  also,  it  is  quite  settled  since  the  cases  of  Chester  v.  CTies- 
ter,  (6)  Attorney' General  v.  Vigor ,  (c)  Church  v.  Mundy,  (d)  and 
others  of  that  class,  that  the  rule  of  construction  with  reference  to 
the  effect  of  general  words  in  a  will  upon  rents  and  profits  not 
disposed  of,  or  reversions  unlikely  to  fall  into  possession,  is  that 
which  takes  the  words  to  comprehend  a  subject  which  falls  within 
their  usual  sense,  unless  there  is  something  like  declaration  plain 
to  the  contrary.  The  undisposed-of  interest  passes,  and  no  objec- 
tion arises  from  the  fact,  that  the  limitations  contained  in  the  will 
of  the  property  passing  under  general  words  are  for  the  benefit  of, 
amongst  other  persons,  persons  beneficially  interested  in  the  prop- 
erty specifically  given.  One  of  the  arguments  in  such  cases  against 
the  conclusions  which  they  have  established  has  been  that  such 
conclusions  must  have  been  a  surprise  to  the  testators,  who  could 
not  have  anticipated  them.  But,  here,  it  is  clear  that  Margaretta 
NichoU  was  not  ignorant  as  to  what  would  be  the  effect  of  the  27th 
section  of  the  Wills  Act  upon  her  will,  as  she  pointedly  excepts 
from  the  operation  of  that  section  the  property  subject  to  her  mar- 
riage settlement.  Even  if  it  were  not  so,  the  authority  of  the 
Vice-Chancellor  Wood,  in  Eccles  v.  Cheyne,  (g)  itself  a  case  of  a 
general  power  of  appointment  vested  in  a  married  woman,  is  in 
our  favour.  "  Looking,"  he  says,  "  to  the  whole  scope  of  the  Wills 
Act,  it  appears  to  me  to  be  clear,  that  the  legislature  intended  to 
put  an  appointment  by  will  in  exercise  of  a  general  power  upon 
precisely  the  same  footing  as  a  devise  or  bequest  by  a  party 
having  an  absolute  interest.  *The  27th  section  enables  *75 
parties  having  an  absolute  power  of  appointment  over  prop- 
erty to  deal  with  that  property  by  will  as  their  own  absolutely, 

(a)  9  H.  L.  Cm.  1.  (d)  16  Ves.  396. 

(6)  3  P.  Wms.  66.  (e)  2  K.  &  J.  676.  682. 

(c)  8  Ves.  266. 
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and  to  dispose  of  it  by  will  without  reference  to  their  power.  If 
the  words  they  have  used  to  describe  the  property  are  sufficient  to 
include  it,  the  devise  or  bequest  is  to  be  construed  so  as  to  include 
such  property."  And  in  Bernard  v.  MinshtUly  (a)  where  the  tes- 
tatrix clearly  intended  her  husband,  whom  she  made  in  the  first 
instance  the  object  of  her  testamentary  appointment,  to  be  merely 
a  trustee  of  the  fund  thereby  appointed  to  him,  the  fund  was  never- 
theless held,  upon  the  failure  of  the  trust  for  indefiniteness,  to 
pass  to  him  free  from  any  trust,  there  being  a  subsequent  residuary 
bequest  to  him  in  the  will  of  all  and  singular  other  the  property 
and  estate  of  the  testatrix. 

They  also  referred  to  Oofield  v.  Pollard^  (6)  and  called  attention 
to  the  fact  that  in  Price  v.  Parker^  (c)  no  question  arose  affecting 
powers  vested  in  a  married  woman ;  and  also  to  the  practice  of 
conveyances,  of  only  requiring  the  wills  of  married  women,  in 
whom  testamentary  powers  are  vested,  to  be  executed  with  the  for- 
malities required  by  the  Wills  Act. 

Mr.  Freeling  and  Mr.  Waller^  for  formal  parties,  took  no  part  in 
the  argument. 

Mr.  Hbbhousej  in  reply,  cited  on  the  first  point  The  Countess 
of  Sutherland  v.  Northmore^  (d)  and  on  the  second,  Doe  v.  Bar- 
tie,  (e) 

Judgment  reserved. 

December  10. 

*76       *Thb  Lord  Chancellor.  —  Tlie  question  in  this  case 
arises  under  the  following  circumstances:  — 

By  the  will  of  Sarah  Davies  executed  in  the  year  1825,  freehold 
estates  were  appointed  to  trustees  to  hold  subject  to  certain  prior 
interests  to  the  use  of  such  persons  and  for  such  estates,  intents, 
and  purposes,  manner  and  form  as  the  survivor  of  the  testatrix's 
three  children,  David,  John,  and  Margaretta,  should  by  deed,  instru- 
ment in  writing  or  will  direct  or  appoint.     Under  this  will  the 

(a)  Johns.  276.  (d)  1  Dick.  66 ;  Sugd.  p.  262  (8tli  ed.). 

(6)  6  W.  R.  774.  (0  6  B.  &  Aid.  492. 

(c)   16  Sim.  198. 
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legal  estate  in  fee  was  vested  in  the  trustees,  and  a  power  there- 
fore was  a  right  to  declare  a  trust  and  thereby  to  dispose  of  the 
equitable  ownership.  In  the  year  1888  John,  one  of  the  three 
children,  was  dead,  but  David  and  Margaretta,  who  had  married  a 
Mr.  NichoU,  were  living.  By  the  marriage  settlement  of  Mrs. 
NichoU  her  husband  covenanted  witli  the  trustees  that  he  would 
permit  the  will  of  his  wife  to  be  proved  in  the  proper  Ecclesiastical 
Court,  and  that  it  should  be  lawful  for  her  to  exercise  any  power 
of  appointment  that  might  accrue  to  her  during  her  coverture.  In 
the  month  of  August,  1838,  Margaretta,  being  still  under  cover- 
ture, made  her  will,  and  thereby,  after  certain  specific  devises  of 
other  estates,  she  made  a  general  devise  and  bequest  of  all  her  real 
and  personal  property  for  the  benefit  of  her  own  children,  if  she 
should  have  any,  and  if  she  had  no  child  who  should  survive  her, 
then  to  her  brother  David  for  life,  with  remainder  to  his  children, 
and  in  default  of  children  unto  the  two  natural  children  of  her 
brother  John.  David  died  in  the  year  1848,  leaving  Margaretta 
the  survivor.  There  was  no  republication  of  the  will  of  Margaretta 
after  the  death  of  David.  Margaretta  died  in  the  year  1858.  The 
question  arises  between  the  plaintiffs  who  claim  under  the  limita- 
tions contained  in  the  will  of  Sarah  Davies,  in  default  of  the 
execution  of  *the  power  of  appointment  given  to  the  survi-  *77 
vor  of  the  three  children,  and  the  respondents  who  claim 
under  the  will  of  Margaretta  NichoU. 

The  argument  of  the  plaintiffs  is,  first  that  at  the  date  of  the  will 
of  Margaretta  in  1838  the  power  of  appointment,  given  to  the  sur- 
vivor of  the  three  children,  had  not  arisen,  and  could  not  be  exer- 
cised ;  and  secondly,  that  the  will  is  not  within  the  operation  of 
the  present  Statute  of  Wills,  and  cannot  be  made  a  valid  appoint- 
ment by  force  of  the  provisions  of  the  statute. 

As  to  the  first  question,  the  power  of  appointment  was  a  general 
power  that  might  be  used  for  the  benefit  of  the  persons  entitled  to 
exercise  it.  It  was  therefore  equivalent  to  ownership ;  in  fact  it 
was  a  right  of  exercising  ownership,  that  would  certainly  belong 
to  one  of  the  three  designated  persons,  but  was  uncertain  as  to  the 
individual  in  whom  it  might  become  vested.  There  was  a  possi- 
bility of  absolute  ownership  of  the  power  in  each  one  of  the  three 
children  from  the  time  of  the  death  of  the  testatrix.  To  assert, 
that  the  right  to  exercise  such  a  power  does  not  arise  until  the 
person  of  the  donee  be  ascertained,  is  simply  to  beg  the  question 
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at  issue,  and  to  afiirm  a  conclusion,  with  regard  to  a  contingent 
right  to  a  power,  which  is  wholly  untrue  with  respect  to  a  contin- 
gent right  to  an  equitable  estate.  I  think  that  a  power  to  the  sur- 
vivor of  three  persons  to  declare  a  trust  for  his  own  benefit  is  not 
to  be  distinguished  in  principle  from  a  trust  for  the  benefit  of  the 
survivor.  The  one  is  a  contingent  interest,  the  other  a  contingent 
power.  But  if  in  equity  as  the  law  stood,  even  before  the  statute 
8  &  9  Vict.  c.  106,  a  contingent  interest  was  alienable  by  deed  or 
will,  what  is  there  to  prevent  a  person  who  has  a  contingent  right 
to  appoint  an  estate  for  his  own  benefit  from  exercising  that 

*  78    power  subject  to  the  contingency  ?     *  And  what  is  there  in 

principle  to  prevent  the  instrument  so  executed  from  becom- 
ing a  valid  execution  of  the  power  as  soon  as  the  contingency 
happens  ?  I  speak  of  general  powers  only  and  such  as  affect  equi- 
table estates.  At  common  law  the  principle  which  made  contingent 
remainders  inalienable  might  well  extend  to  prohibit  the  exercise 
of  a  contingent  power  over  the  legal  ownership.  But  in  equity 
this  rule  never  prevailed,  and  if  a  right  to  declare  a  trust  for  his 
own  benefit  be  given  to  the  survivor  of  two  persons,  it  would  seem 
that  either  might,  before  the  contingency  is  ascertained,  exercise 
this  possible  right,  subject  to  the  contingency,  and  that  the  appoint- 
ment of  the  person  who  proved  to  be  the  survivor  would  take  effect 
as  soon  as  the  contingency  was  determined. 

With  respect  to  authority  upon  this  subject  there  is  very  little 
to  be  found.  There  are  cases  which  decide  that  powers  which  are 
given  for  the  benefit  of  special  objects,  and  are  therefore  in  the 
nature  of  a  trust,  or  are  given  to  trustees  to  be  used  as  sound  dis- 
cretion may  dictate  at  a  particular  period,  must  not  be  exercised 
by  anticipation.  But  cases  of  this  nature  are  wholly  inapplicable 
to  the  present,  because  they  proceed  upon  an  obligation  of  duty, 
which  docs  not  apply  to  the  exercise  of  an  absolute  right  of  owner- 
ship. Cases  where  the  time  for  the  exercise  of  the  power  is 
expressly  defined  are  also  inapplicable. 

The  decision  of  Lord  Thurlow  in  the  case  of  MacAdam  v. 

Logan^  (a)  and  other  cases  of  the  same  description,  is  not  disputed, 

and  the  dictum  attributed  to  Lord  Ellenborough  in  Doe  v.  Tom- 

kinaon^  (6)  may  be  admitted  to  be  correct,  if  it  be  considered 

*  79    with  reference  to  the  then  *  existing  state  of  the  law  and 

confined  to  a  power  of  appointing  an  use  and  not  a  trust. 
(a)  3  Bro.  C.  C.  310.  (6)  2  Mau.  &  Selw.  165. 
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In  the  last  edition  of  Lord  St.  Leonards's  work  on  Powers,  pub- 
lished in  1861,  there  is  found  (a)  the  following  passage :  "  It  seems 
that  under  the  1  Vict.  c.  26,  a  general  power  by  will  to  the  survi- 
vor of  two  persons  may  be  executed  at  any  time  by  the  will  of  the 
actual  survivor.  If  this  be  so,  it  alters  the  previous  law."  But  I 
do  not  find  that  the  previous  law  is  anywhere  explained  or  stated, 
except  by  a  passage  in  page  269,  which  is  to  this  effect :  "  There  is 
a  distinction  where  the  power  is  given  to  a  designated  person  to  be 
executed  upon  a  contingency,  and  a  power  given  to  a  contingent 
person,  if  we  may  use  the  expression ; "  and  for  this  the  case  of 
Doe  V.  Tomkinson  (li)  is  cited.  At  the  same  time  it  seems  to  have 
been  assumed  that  as  an  use  limited  to  the  survivor  of  two  persons 
could  not,  as  the  law  formerly  stood,  be  aliened  until  after  the 
survivorship,  so  a  power  to  declare  an  use  given  to  the  survivor  of 
two  persons  could  not  be  exercised  except  by  the  actual  survivor. 

If,  therefore,  it  was  necessary  to  decide  the  question  in  the  pres- 
ent case,  I  should  be  of  opinion,  that  a  general  power  of  appoint- 
ment over  an  equitable  estate  given  to  the  survivor  of  two  persons, 
to  be  executed  by  deed  or  will,  would  be  well  exercised  by  a  will 
made  during  the  lives  of  both  the  persons  by  that  individual  who 
afterwards  proved  to  be  the  survivor. 

But  in  the  present  case,  if  the  validity  of  such  aii  appointment 
were  conceded  to  the  respondents,  yet,  as  in  the  will  of  Mrs.  Nich- 
oll,  the  power  is  not  referred  to,  and  there  is  no  specific  gift 
of  the  property  which  is  the  *  subject  of  it,  the  general  devise  *  80 
made  by  that  will  would  not  be  a  good  execution  of  the  power 
without  the  aid  of  the  Statute  1  Vict.  c.  26  (the  present  Statute  of 
Wills),  and  if  the  will  be  entitled  to  the  benefit  of  that  statute  it 
may  be  a  good  execution  of  the  power,  even  if  the  law  be  taken  to 
be,  that  there  cannot  be  a  valid  exercise  of  the  power  either  at  law 
or  in  equity,  unless  made  after  the  contingency  has  happened  by 
the  person  who  is  the  survivor.  The  objection  of  the  appellant  is 
founded  on  thie  8th  section  of  the  statute,  and  may  be  thus  stated. 
The  statute  cannot  be  applied  to  render  valid  any  devise  contained 
in  the  will  of  a  married  woman,  which  would  not  have  been  valid 
before  the  Act.  But  the  will  of  Margaretta  NichoU,  if  made  before 
the  statute,  would  not  have  been  valid  as  an  appointment  of  the 
estate  in  question. '  Therefore,  say  the  appellants,  the  Court  can- 
not apply  to  this  will  the  beneficial  principles  and  rules  of  construo- 
(a)  Page  124.  (6)  2  Mau.  &  Sel.  166. 
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tion  which  are  introduced  by  the  24th  and  27th  sections  of  the  Act, 
and  which  are  necessary  to  render  the  will  a  valid  appointment. 

In  other  words  the  plaintiffs  contend,  that  the  application  to 
this  will  of  the  24th  section  of  the  statute,  thereby  giving  a  subse- 
quent date  to  the  will,  is  to  confer  a  testamentary  capacity  which 
would  not  otherwise  exist,  and  that  this  is  forbidden  by  the  8th 
section.  They  insist,  that  by  applying  the  statute  you  make  the 
will  of  a  feme  covert  include  that  which,  but  for  the  statute,  it 
would  not ;  you  enlarge  her  capacity,  and  make  her  will  valid  as  to 
property  of  which,  without  the  statute,  it  would  not  be  a  valid 
disposition. 

It  is  obvious,  that  the  result  of  this  reasoning  would  exclude  all 

wills  of  married  women  from  the  benefit  of  the  provisions  of  the 

Act,  wherever  by  virtue  of  its  enactment  such  wills  would 

*  81    receive  a  more  extended  operation.    *  Such  could  hardly  have 

been  the  intention  of  the  legislature. 
We  may,  perhaps,  ascertain  the  meaning  of  the  8th  section  by 
adverting  to  the  state  of  the  law  at  the  time  of  the  introduction  of 
the  Act,  and  observing  the  manner  in  which  the  Act  is  constructed. 
By  the  law  as  it  stood  at  the  time  when  the  Act  was  passed,  an 
infant  might  make  a  valid  will  of  personal  estate,  but  a  married 
woman  had  no  testamentary  capacity,  except  by  virtue  of  a  dele- 
gated authority.  By  means  of  a  power  or  under  a  trust,  as  in  the 
case  of  separate  estate,  a  married  woman  might  by  a  writing  in  the 
nature  of  a  will  dispose  of  real  or  personal  estate,  and  with 
the  license  and  consent  of  her  husband,  she  might  make  a  will 
properly  so  called  of  personal  property.  It  was  the  intention  of 
the  legislature  by  the  new  statute  to 'render  infants  absolutely 
incapable  of  making  a  will ;  but  it  has,  I  think,  preserved  the  testa- 
mentary 9tatu%  of  married  women  exactly  as  it  stood  under  the 
existing  law.  Therefore  a  married  woman's  devise  of  real  estate 
must  still  be  made  by  means  of  a  trust  or  power  created  for  the 
purpose,  and  her  capacity  to  bequeathe  personal  estate  must  still  be 
derived  from  the  license  and  authority  of  her  husband.  A  distinc- 
tion exists  between  the  testamentary  power  of  a  feme  covert  and 
the  effect  and  operation  of  her  testamentary  appointment.  No 
greater  testamentary  power  is  to  be  obtained  from  the  Act  than 
would  otherwise  have  existed.  But  an  effect  and  operation  may  be 
given  under  the  statute  to  a  testamentary  instrument  executed  by 
a  married  woman  which  may  make  that  instrument  a  valid  exer- 
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cise  of  an  existing  testamentary  power,  which  before  the  statute  it 
would  not  have  been  held  to  be.  To  render,  however,  the  will  of 
Margaretta,  made  in  1838,  a  valid  appointment  by  way  of  devise 
of  the  estates  in  question  under  the  statute,  it  is  still  neces- 
sary that  *  Margaretta  should  have  had  at  the  time  of  her  *  82 
decease  full  power  and  right  to  make  such  a  testamentary 
appointment  without  the  aid  of  the  statute.  This  she  undoubt- 
edly had,  and  her  will  by  being  made  to  speak  at  the  time  of  her 
death  still  depends  for  its  operation  on  the  extent  of  her  then 
existing  testamentary  authority. 

It  seems  to  me,  therefore,  that  the  meaning  of  the  8th  section 
may  be  correctly  given  by  this  paraphrase :  No  married  woman 
shall  acquire  under  this  Statute  any  greater  testamentary  right  or 
power  than  married  women  are  now  capable  of  possessing  by  the 
existing  law.  In  short,  the  legal  testamentary  stattts  of  fifeme  cov- 
ert is  to  remain  the  same.  And  this  is  confirmed  by  observing 
the  manner  of  the  construction  of  the  Act.  First,  the  word  "  will " 
is  made  to  include  iappointments  by  will  or  by  writing  in  the  nature 
of  a  will  in  exercise  of  a  power.  And  next^  the  3d  section  is  so 
worded  as  to  give  the  most  extensive  testamentary  power  to  every 
person,  which  words  would  include  infants  and  married  women, 
and  render  them  as  competent  as  any  other  persons,  but  for  the 
effect  of  the  7th  and  8th  sections.  By  the  7th  section,  the  infant 
is  absolutely  disqualified.  By  the  8th  section,  the  legal  position  of 
the  feme  covert  is  to  remain  as  before.  Personally  she  acquires 
no  enlarged  capacity  from  the  statute,  although  her  testamentary 
instrument  or  will  when  made  may  have  the  benefit  of  more  liberal 
rules  of  interpretation.  But  the  appointment  and  the  will  are  still 
to  be  confined  within  the  limits  of  the  authority  of  the  maker  exist- 
ing at  the  time  of  the  death.  It  is  not,  however,  necessary,  that 
the  authority  should  exist  at  the  time  of  the  execution  of  the  instru- 
ment, if  it  be  afterwards  acquired  and  be  subsisting  at  the  time  of 
the  death  of  the  testatrix. 

Such  appears  to  me  to  be  the  meaning  of  the  language 
♦  of  the  Act,  and  to  have  been  the  intention  and  policy  of  the  *  83 
law.  Subject,  therefore,  to  the  objection  which  remains  to 
be  considered,  I  have  no  difficulty  in  holding,  that  by  virtue  of  the 
24th  section,  the  will  of  Margaretta  is  to  be  read  and  applied  as  if 
it  had  been  executed  immediately  before  her  decease,  and  that 
under  the  27th  section,  the  general  devise  contained  in  the  will,  so 
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being  considered  to  have  been  re-executed,  is  a  good  execution  of 
the  power  of  appointment  given  to  the  survivor. 

But  it  is  said  that  an  intention  contrary  to  each  of  these  conclu- 
sions appears  by  the  will,  and,  therefore,  that  neither  section  is 
applicable.  The  sign  of  this  intention  is  said  to  be  the  fact,  that 
David,  the  brother,  takes  an  estate  for  life  under  the  general  devise. 
But  how  can  that  fact,  or  the  subsequent  death  of  David,  be  taken 
to  prohibit  the  will  from  speaking  at  the  time  of  the  death  of  the 
testatrix  ?  Might  it  not  have  been  simply  re-executed  after  the 
death  of  David?  And  would  the  devise  to  David,  which  had 
lapsed  by  his  death,  have  interfered  with  the  operation  of  the 
testamentary  instrument  when  so  re-executed  ?  There  is  nothing 
to  prevent  the  will  from  taking  effect  at  the  death,  and  being  con- 
sidered as  if  it  had  then  been  again  executed.  We  must,  there- 
fore, take  the  general  devise  contained  in  the  will,  as  if  it  had  been 
re-executed  after  the  death  of  David ;  and  if  this  be  so,  is  there 
any  thing  to  prevent  the  will  from  operating  as  if  the  appointment 
to  David  had  never  been  contained  in  it  ?  To  prevent  the  applica- 
tion of  the  24th  section,  an  intention  must  be  shown  excluding  the 
effect  given  to  the  will  by  the  statute,  namely,  the  effect  of  a  con- 
tinuing operation  during  the  subsequent  life  of  the  testatrix ;  and 
to  exclude  the  operation  of  the  27th  section  you  must  take  the  will 
as  having  been  executed  inmiediately  before  the  death,  and 

*  84    show  on  the  face  of  it  an  intention  sufficient  to  deprive  *the 

general  devise  of  the  effect  given  to  it  by  the  statute,  namely, 
that  of  being  a  valid  execution  of  any  general  power  of  appointment, 
which  at  the  time  of  his  decease  might  have  been  exercised  by  the 
testator.  The  statute  must  apply  unless  the  conclusions  of  the 
24th  and  27th  sections  are  on  the  face  of  the  will  clearly  repelled. 
I  must,  therefore,  affirm  the  decree  of  the  Vice-Chancellor,  and, 
as  a  necessary  consequence,  I  must  dismiss  this  petition  of  rehear- 
ing with  costs. 
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In  the  Matter  of  WALTER  BLACKMORE,  a  Person  of  Unsound 

Mind. 

1862.    December  19.    Before  the  Lords  Justices. 

An  application  of  a  Innatic  for  a  supersedeas  of  the  commission  of  lunacy,  on  the 
ground  of  his  recovery,  wiU  not  be  at  once  granted  on  evidence  of  the  lunatic 
no  longer  exhibiting  unsoundness  of  mind,  but  will  be  ordered  to  stand  over 
until  it  can  be  seen  what  will  be  the  effect  of  removing  the  restraint  imposed 
by  the  existence  of  the  commission. 

This  was  the  petition  of  a  person  who  had  been  found  lunatic 
under  a  commission  of  lunacy  for  a  supersedeas  of  the  commission, 
on  the  ground  that  he  had  completely  recovered. 

Mr.  W.  M.  James  and  Mr.  Sheffield  supported  the  petition. 

Mr.  Fischer,  for  the  committee  of  the  person,  opposed  it,  citing 
JEx  parte  Holyland^  (a)  In  re  Dyce  Sombre.  Qi) 

There  was  a  conflict  of  evidence,  and  the  Lords  *  Justices    *  85 
having  themselves  had  personal  interviews  with  Mr.  Black- 
more,  reserved  their  judgments,  which  they  now  delivered  as 
follows :  — 

December  19. 

The  Lord  Justice  Turner.  — This  is  an  application,  on  the  part 
of  Mr.  Blackmore  to  supersede  the  commission  of  lunacy  issued 
against  him.  It  has  been  truly  observed  by  Lord  Eldon,  that  there  is 
no  more  painful  duty  imposed  upon  those,  who  are  intrusted  with  the 
jurisdiction  in  lunacy,  than  that  of  determining  the  question,  whether 
the  persons  who  have  become  subject  to  the  jurisdiction  have  so  com- 
pletely recovered,  as  that  the  commission  issued  against  them  ought 
to  be  superseded ;  and  certainly  this  case  has,  so  far  as  I  am  con- 
cerned, illustrated  Lord  Eldon's  observation,  for  it  has  given  me 
much  anxiety.  It  may  well  be  in  all  these  cases  that  the  recovery 
is  apparently  perfect,  whilst  the  restraint  of  the  commission  con- 
tinues, but  that  the  removal  of  that  restraint  may  be  followed  by 

(o)  11  Ves.  10.  (6)  1  Mac.  &  G.  116. 
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a  recurrence  of  the  disease.  It  is  therefore,  as  I  apprehend,  the 
duty  of  those  who  are  intr^isted  with  this  jurisdiction  to  be  careful, 
when  applied  to  for  a  supersedeas,  to  ascertain,  as  far  as  it  can  be 
ascertained,  not  merely,  as  was  contended  in  this  case  on  the  part 
of  Mr.  Blackmore,  that  there  is  recovery  whilst  the  restraint  of 
the  commission  continues,  but  that  the  recovery  will  be  continuous 
when  that  restraint  is  removed.  It  is  obvious,  indeed,  that,  unless 
this  precaution  is  taken,  there  would  in  every  case  of  intermittent 
lunacy  be  a  continued  succession  of  orders  for  issuing  and  super- 
seding commissions.  Although,  therefore,  I  place  implicit  confi- 
dence in  the  medical  reports  which  we  have  had  in  this  case,  and 
from  the  personal  interviews  which  we  have  had  with  Mr.  Black- 
more  see  no  reason  to  doubt  the  soundness  'of  his  mind 

*  86    whilst  under  the  restraint  of  the  *  commission,  I  neverthe- 

less think  that  we  ought  not  at  present  to  go  so  far  as  to 
supersede  the  commission,  but  that,  before  we  venture  to  do  so,  it 
is  our  duty  to  see,  so  far  as  it  can  be  seen,  what  will  be  the  effect 
of  removing  the  restraint  which  the  existence  of  the  commission 
has  imposed ;  to  see  whether  the  removal  of  that  restraint  will  or 
will  not  be  attended  with  a  recurrence  of  the  disease.  That  this  is 
the  course  which  we  ought  to  adopt  in  this  case  seems  to  me  to  be 
borne  out  no  less  by  reason  than  by  authority.  It  appears  from 
cases,  of  which  some  are  reported  and  the  others  have  been 
furnished  to  us  by  Mr.  Wilde  from  the  records  in  lunacy,  that  this 
was  the  course  adopted  by  Lord  Kino  in  Lord  Ferrers^s  Case  in 
1730 ;  (a)  by  Lord  Hardwicke  in  Sir  William  Mooke's  Case  and 
Okeover's  Case  in  1737  and  1746 ;  by  Lord  Thurlow  in  ErringtovCs 
Case,  the  final  order  in  which  was  made  by  Lord  Loughborough 
in  1798 ;  by  Lord  Eldon  in  Stocks's  Case  and  Paine* s  Case  in  1818 
and  1822 ;  and  in  effect  by  Lord  Lyndhurst  and  Lord  Cottenham 
in  Dyce  Sombre* s  Case  in  1844  and  1847  ;  and  I  think  therefore, 
that  what  ougiit  now  to  be  done  on  this  petition  is,  not  to  supersede 
the  commission,  but  to  make  an  order  in  terms  similar  to  that 
pronounced  by  Lord  Eldon  In  the  Matter  of  Stocks,  viz. :  "  Now, 
upon  considering  the  circumstances  of  this  case,  we  think  fit  and 
hereby  order  that  the  proceedings  under  the  commission  of  lunacy 
in  this  matter  be  suspended  until  further  order,  and  that  the  said 
Walter  Blackmore  be  at  liberty  to  apply  to  us  or  to  the  Lord 

(a)  Ex  parte  Ferrara,  Mos.  382. 
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Chancellor  for  further  relief  upon  this  petition  in  Trinity  Term 
next,  and  that  in  the  mean  time  the  said  Walter  Blackmore  do 
have  the  management  and  control  of  his  business  and  estate  with- 
out the  interference  or  control  of  the  committee  of  his 
person  and  estate,  and  that  in  *  the  mean  time  also  any  of  *  87 
the  persons  interested  be  at  liberty  to  apply  to  us  or  to  the 
Lord  Chancellor  as  they  may  be  advised." 

The  Lord   Justice  Knight  Bruce.  —  After  much  reflection, 
my  conclusion  is  the  same. 

1863.    June  5. 

Upon  an  application  now  made  accordingly  by  Walter  Black- 
more  the  commission  was  superseded. 


CLEAVES   V.  PAINE. 
1863.    January  15.    Before  the  Lord  Chancellor  Lord  Westbubt. 

A  husband  and  wife  mortgaged  in  fee  land  of  which  they  were  seised  in  right  of 
the  wife,  to  whom  the  equity  of  redemption  was  reserved  by  the  mortgage 
deed.  The  husband  became  bankrupt,  and  in  the  suit  by  the  wife  for  a  settle- 
ment of  the  equity  of  redemption  on  her  and  her  children,  and  for  redemption 
as  against  the  mortgagee  and  for  foreclosure  against  the  assignees  and  the 
husband,  the  assignees  disclaimed.  Edd,  that  the  wife  was  entitled  to  redeem 
as  against  the  mortgagee,  and  to  have  the  whole  fee  settled  upon  herself  and 
her  children,  the  husband  not  objecting. 

Form  of  decree  in  such  a  case. 

Sturffis  y.  Champneya  (5  Myl.  &  Cr.  97)  not  to  be  extended. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls, 
directing  a  settlement  of  an  equity  of  redemption  upon  the  plain- 
tiff Ann  Gleayes,  the  wife  of  the  defendant  William  Gleaves. 

The  bill,  to  which  William  Paine  and  Joseph  Lenton  the 
husband's  assignees,  Thomas  Pyke  the  mortgagee  *  and  the    *  88 
husband  were  defendants,  stated,  in  substance,  as  follows  :  — 

By  an  indenture,  dated  the  26th  of  September,  1857,  made  be- 
tween William  Gleaves  and  Ann  his  wife  of  tlie  one  part  and 
Thomas  Pyke  of  the  other  part,  duly  acknowledged  by  Ann  Gleaves, 
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the  land  in  question  in  the  cause,  of  which  William  and  Ann 
Gleaves  were  seised  in  fee-simple  in  right  of  Ann,  was,  in  consider- 
ation of  700Z.  advanced  to  tiie  husband,  assured  to  the  use  of 
Thomas  Pyke,  his  heirs  and  assigns,  subject  to  a  proviso,  that  on 
payment  by  William  Gleaves,  his  heirs,  executors  or  administra- 
tors, or  the  person  or  persons  beneficially  entitled  to  the  equity  of 
redemption  of  the  mortgaged  premises,  to  Thomas  Pyke,  his  exec- 
utors, administrators,  or  assigns,  of  the  sum  of  700Z.,  with 
interest,  at  the  time  therein  mentioned,  Thomas  Pyke,  his  heirs 
or  assigns,  would,  at  the  request  and  costs  of  William  Gleaves, 
his  heirs  or  assigns,  reassure  the  premises  free  from  encumbrances 
to  the  use  of  Ann  Gleaves,  her  heirs  and  assigns;  and  the  deed 
contained  a  covenant  by  William  Gleaves  for  payment  of  the 
mortgage-money  and  interest.  Default  was  made  in  payment  on 
the  day  named  in  the  deed,  and  afterwards,  on  the  25th  of  Feb- 
ruary, 1862,  William  Gleaves  was  adjudicated  bankrupt.  The 
defendants  William  Paine  and  Joseph  Lenton  were  his  assignees. 

There  were  issue  of  the  marriage  seven  children,  who  were  all 
living ;  and  no  settlement  or  agreement  for  a  settlement  of  any 
property  whatsoever  had  been  made  upon  or  since  the  marriage  ; 
but  William  Gleaves  had  since  the  marriage  received  other  prop- 
erty in  right  of  his  wife,  to  a  considerable  amount.  The  bill 
stated  that  the  whole  of  the  700?.  was  received  by  William 
Gleaves,  and  applied  by  him  to  his  own  purposes ;  that  the  plain- 

•    tiff  had  no  property  or  means  of  support  whatever  for  her- 
♦89    self  *and  her  children  except  the  mortgaged  property,  and 
that  the  value  of  such  property  free  from  encumbrances  was 
not  more  than  800Z. 

Tlie  bill  further  alleged,  that  the  plaintiff  concurred  in  the 
mortgage  and  in  the  conveyance  of  her  property  thereby  made  as 
a  surety  only,  and  charged  that  the  estate  in  bankruptcy  of*  her 
husband  was  primarily  liable  to  pay  the  mortgage  debt  in  exoner- 
ation of  the  plaintiff's  property,  and  that  she  was  entitled  to  have 
the  mortgaged  property,  or  the  equity  of  redemption  thereof, 
settled  upon  her,  or  a  proper  provision  made  out  of  the  same  /or 
her  maintenance  and  support. 

There  was  a  further  allegation  that  the  assignees  refused  to 

permit  the  mortgagee  to  prove  against  the  bankrupt's  estate  for 

the  moneys  due  upon  the  mortgage  without  the  mortgagee  first 

realizing  or  giving  up  for  the  benefit  of  the  bankrupt's  estate  the 
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estate  and  interest  of  the  bankrupt  in  the  mortgaged  property. 
There  was  also  a  charge  that  the  estate  and  interest  of  the  bank- 
nipt  in  the  mortgaged  property  ought  to  be  settled  for  the  plain- 
tiff's  benefit. 

The  prayer  was  for  a  declaration  that  the  mortgage  debt  of 
700Z.  and  the  interest  thereof  and  all  other  moneys  payable  in 
respect  of  the  same  had  been  and  were  the  debt  of  the  bankrupt, 
and  that  the  security  effected  by  the  mortgage  upon  the  plaintiff's 
property  was  only  a  surety  for  such  debt,  and  that  the  said  prop- 
erty ought  to  be  exonerated  from  such  charge  out  of  the  bank- 
rupt's estate  other  than  his  mterest  in  the  mortgaged  property ; 
and  that  such  last-mentioned  interest,  or,  at  least,  the  equity  of 
redemption  thereof,  ought  to  be  settled  for  the  benefit  of  the  plain- 
tiff. It  also  sought  a  direction  that  the  mortgagee  should 
prove  under  the  bankruptcy  for  what  was  *  due  to  him  in  *  90 
respect  of  his  mortgage ;  and  might  (if  necessary  for  the 
purpose  of  such  proof)  give  up  and  relinquish  the  estate  and 
interest  of  the  bankrupt  in  the  mortgaged  property,  and  might  do 
all  other  necessary  acts  for  the  purpose  of  enabling  himself  to 
prove  and  recover  a  dividend  against  the  bankrupt's  estate,  the 
plaintiff  offering  to  indemnify  the  mortgagee  against  all  loss  or 
damage  which  might  be  thereby  occasioned.  It  also  sought  a 
settlement  upon  the  plaintiff  of  the  mortgaged  property,  or  the 
estate  and  interest  therein,  which  the  bankrupt  acquired  by  his 
marriage  with  the  plaintiff,  or,  at  least,  the  equity  of  redemption 
of  such  property  or  of  such  estate  therein,  subject  to  the  mortgage 
debt  or  to  such  part  thereof  as  should  not  be  discharged,  out  of 
the  bankrupt's  estate.  It  also  sought  liberty  (if  necessary)  for 
the  plaintiff  to  redeem  the  mortgage,  and  for  a  reconveyance  in 
that  case  of  the  mortgaged  property  to  her  or  for  her  separate  use 
on  payment  of  so  much  of  the  mortgage  debt  as  the  dividends  in 
respect  thereof  to  be  received  from  the  bankrupt's  estate  should 
not  suffice  to  pay,  or  otherwise,  upon  payment  of  the  whole  of  the 
mortgage  debt,  with  such  rights  and  remedies  over  against  the 
bankrupt's  estate  as  th^  Court  might  think  fit  to  direct. 

The  cause  came  on  for  hearing  before  his  Honor  the  Master  of 
the  Rolls  on  the  7th  of  August,  1862,  on  motion  for  decree,  when 
it  was  ordered  that  the  next  friend  of  the  plaintiff  should  pay  to 
the  assignees  their  costs  of  suit,  and  that  the  estate  and  interests  of 
the  bankrupt  in  the  mortgaged  premises  should  be  settled  upon 
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trusts  for  the  plaintiflF,  for  her  separate  use,  during  her  life,  with 
remainder  to  her  children  as  she  should  appoint,  and  in  default  of 
appointment  equally ;  and  in  case  the  plaintiff  should  die  with- 
out leaving  any  child,  in  trust  for  the  plaintiff  and  her  heirs 
absolutely. 

*  91        *  The  assignees  appealed  from  the  whole  decree. 

Mr.  Cole  and  Mr.  Kay,  for  the  respondent,  the  plaintiff  below. 
—  The  decree  of  the  Master  of  the  Rolls  is  in  accordance  with  the 
authorities,  which  extend  to  the  case  of  estates  in  land :  Sturgu  v. 
Champney9,(a)  Hanson  v.  Keating ;  (V)  and  the  equity  which  it 
recognizes  is  one  which  can  be  enforced  by  the  wife  as  plaintiff: 
Lady  Elibank  v.  Montolieu,  (c)  Wortham  v.  Pemberton.  (d) 
Besides  which,  the  cases  of  The  Earl  of  Kinnoul  v.  Money,  (e)  and 
Aguilar  v.  Aguilar,  ((/)  show  that  in  such  a  case  as  this  the  relation 
of  the  husband  and  wife  is  that  of  principal  and  surety  for  the 
husband's  debt,  and  that  the  estate  of  the  husband  must  be  first 
applied  in  exoneration  of  that  of  the  wife.  The  assignees  are  not 
entitled  to  require  the  mortgagor  to  give  up  his  security  before  he 
proves  his  debt  in  bankruptcy.  It  is,  on  the  contrary,  incumbent 
on  him  to  recover  what  he  can  from  the  bankrupt's  estate,  before 
he  resorts  to  the  property  of  the  wife.     Ex  parte  Hedderly,  (A") 

Mr.  Selwyn  and  Mr.  E.  F.  Smith,  for  the  appellants.  —  A  wife 
as  against  her  husband's  assignee  for  value,  who  becomes  so  at  a 
time  Vhcn  the  husband  is  able  and  willing  to  fulfil  his  moral  obli- 
gation of  maintaining  her,  has  no  equity  to  a  settlement  out  of 
her  husband's  interest  in  her  estate  in  lands.  Hill  v.  Ed- 
monds, (i)  Tidd  V.  Lister,  (Jc)  Durham  v.  Crackles,  (l)  In 
*  92  the  *  present  case  the  husband's  interest  in  his  wife's  estate 
is  an  interest  for  life  by  the  curtesy ;  but  had  there  been  no 
issue,  he  would  still  have  taken  a  freehold  interest  during  the 
joint  lives  of  himself  and  his  wife.  Robertson  v.  Norris.  (n%) 
That  interest  would  have  passed  by  the  mortgage  deed,  even  if  it 

(a)  6  Myl.  &  Cr.  97.  (A)  2  Mont,  D.  &  De  G.  487. 

(6)  4  Hare,  1.  (i)  6  De  G.  &  Sm.  603. 

(c)  6  Ves.  737.  (Jc)  3  De  G..  M.  &  G.  867. 

(d)  1  De  G.  &  Sm.  644.  (I)   32  L.  J.  (N.  S.)  Ch.  111. 
(«)  3  Swanst.  202,  n.  (m)  11  Q.  B.  (N.  S.)  916. 
{g)  5  Madd.  414. 
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had  not  been  executed  and  acknowledged  by  the  wife :  Robertson  v. 
NarrU ;  (a)  and  the  execution  of  such  deed  by  him  would,  so  far  as 
it  affected  his  own  interest  in  the  property,  have  been  simply  the 
exercise  of  a  legal  right,  not  conferring  on  the  wife  any  equity  to 
a  settlement :  Warden  v.  Jone%.  (6)  We  do  not  however  desire 
to  redeem,  as  the  life-interest  of  the  bankrupt  would  be  worth  less 
than  the  amount  of  the  mortgage  money.  With  regard  to  the 
mortgagee's  right  to  prove  without  giving  up  his  security,  or  having 
the  value  of  it  ascertained  by  a  sale,  the  Court  of  Bankruptcy  has 
indeed  a  discretion  to  relax  its  ordinary  rule  and  to  order  a  valua- 
tion, but  it  is  a  discretion  which  should  be  exercised  with  great 
caution  and  only  under  special  circumstances.  Ex  parte  Smith,  (c) 
The  mortgage  ought  to  be  realized. 

Mr.  John  Rigbi/j  for  the  husband  and  the  mortgagee. 

Mr,  CoU^  in  reply.  —  No  relief  is  sought  by  the  bill  against  the 
mortgagee,  and  therefore  the  cases  cited  against  us,  and  which  are 
cases  of  a  particular  assignee,  as  opposed  to  assignees  in  bankruptcy 
or  insolvency,  do  not  apply. 

[The  Lord  Chancellor  during  the  arguments  observed  that  in 
SturgxB  V.  Ghampnet/8  a  new  law  was  introduced  by  Lord 
CoTTENHAM.  That,  according  to  the  previously  *  existing  *  93 
law,  where  the  assignees  of  the  husband  came  to  this  Court 
for  the  purpose  of  obtaining  the  property  of  the  wife,  the  Court 
had  taken  upon  itself  to  say  that  they  should  not  recover  such  prop- 
erty without  making  a  reasonable  provision  for  the  performance  of 
the  moral  obligation  of  the  husband  to  maintain  the  wife.  That 
Lady  ElibanVs  Case  had  gone  to  this  further  extent,  that  where  it 
was  perfectly  clear  that  the  subject-matter  in  controversy  must  be 
determined  and  decided  upon  and  distributed  in  this  Court,  there 
the  wife  might  come  to  assert  the  equity,  and  need  not  wait  until 
the  defendant  came  to  the  Court  to  seek  its  interference.  But 
that  here  the  higher  inquiry  still  remained,  whether  a  Court  of 
Equity  was  not  bound  with  respect  to  land  to  follow  the  law,  or 
whether  it  was  at  liberty  to  set  up  its  own  peculiar  rule  in  order  to 
defeat  that  which,  but  for  the  legal  estate  being  outstanding,  would 

(a)  11  Q.  B.  (N.  S.)  916.  (c)  2  Rose,  63 ;  1  V.  &  B.  518. 

(6)  2  De  G.  &  Jo.  76. 
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be  a  pure  legal  title.  His  Lordship  intimated,  that  had  not  the. 
case  of  Sturgis  v.  Champneys  been  decided  so  long  ago  he  should 
not  have  been  disposed  to  follow  it.  That  the  learned  Judge,  how- 
ever, who  decided  it  had  put  his  decision  on  the  ground  that  there 
was  no  reason  why  the  Court  should  not  fasten  upon  the  assignee 
of  the  husband  when  he  was  plaintiff  in  respect  of  an  estate  in  land 
the  same  obligation  which  the  Court  had  been  in  the  habit  of 
fastening  upon  the  assignee  when  he  sued  in  respect  of  an  equi- 
table interest  in  personal  property.  That  then  in  a  subsequent 
case,  (a)  the  Vice-Chancellor  Knight  Bruce  thought  that  Lord 
CoTTENHAM  did  uot  mean  to  limit  the  equity  of  the  wife  as  to  real 
estate  to  the  particular  case  where  the  assignee  of  the  husband 
was  plaintiff,  and  had  applied  to  the  case  of  real  estate  the  rule 

acted  upon  in  the  case  of  Lady  Mibank  y.  Sfontolieu.  That 
*94    although  the  decision  in   *  SturgiB  v.   Champneys^  being  a 

decision  of  the  Lord  Chancellor,  must  be  followed,  having 
been  established  so  long,  his  Lordship  was  not  disposed  to  extend 
it  any  further  than  the  actual  decision]  went,  and  that  as  in  that 
case  the  assignees  were  plaintiffs,  it  would  extend  the  rule  very 
much  to  recognize  the  doctrine  that  a  wife  might  come  here  asking 
a  settlement  of  real  estate  belonging  to  the  husband  against  the  hus- 
band's assignee,  which  the  assignee  could  render  available  without 
resorting  to  this  Court. 

At  the  conclusion  of  the  arguments  the  Lord  Chancellor  said :  — 

It  is  a  lamentable  thing  to  observe  how  much  of  the  litigation  in 
this  country  and  how  much  of  the  diflSculty  in  the  administration 
of  justice  are  due  to  the  fact  that  the  jurisdiction  is  divided  between 
different  Courts  and  conducted  upon  different  principles.  We  have 
in  this  case  to  refer  to  the  jurisdiction  of  a  Court  of  Law,  which  is 
one  thing,  to  the  jurisdiction  of  a  Court  of  Equity,  which  is  another 
thing,  and  finally*  to  the  jurisdiction  of  a  Court  of  Bankruptcy, 
which  is  a  third  thing.  The  justice  of  a  Court  of  Law  is  one 
thing,  the  justice  of  a  Court  of  Equity  is  another,  the  justice  of  the 
Court  of  Bankruptcy  is  a  third  ;  and  it  is  from  that  confusion  that 
this  very  simple  case  has  become  complicated. 

The  plaintiff  in  this  case  previous  to  her  marriage  was  seised  in 

(a)  Wortham  v.  Pemberton,  1  De  G.  &  Sm.  644. 
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fee-simple  of  a  freehold  estate.  Upon  her  marriage  there  was  no 
settlement.  The  result,  therefore,  was,  that  the  husband  and  wife 
became  seised  as  tenants  in  fee-simple  in  right  of  the  wife  ;  and  in 
that  state  of  circumstances,  by  a  deed  duly  acknowledged  by 
the  wife  under  the  statute,  the  fee-simple  was  conveyed  *  to  *  95 
a  mortgagee  to  secure  a  sum  of  money.  The  equity  of 
redemption,  which  was  given  in  the  form  of  a  trust  for  reconvey- 
ance on  payment  of  the  mortgage  money,  was  limited  to  the  wife, 
her  heirs  and  assigns.  The  interest  therefore  of  the  husband  and 
the  wife,  save  only  so  far  as  it  was  bound  by  the  mortgage, 
remained  unaltered. 

But  after  this  mortgage,  there  occurred  the  bankruptcy  of  the 
husband,  and  the  alienation  made  by  law  upon  that  bankruptcy 
has  the  same  eflTect  as  if  the  husband  had,  by  a  proper  deed  of 
conveyance,  conveyed  his  interest  in  the  estate.  Therefore,  after 
the  bankruptcy,  the  interests  of  the  husband  and  wife  became 
divided  into  the  interest  of  the  husband  in  the  estate  during  his 
life  (there  being  issue  of  the  marriage),  and  the  inheritance, 
which  of  course  remained  vested  in  the  wife.  The  controversy 
which  arises  is  as  to  the  right  of  the  wife  and  the  proper  course  to 
be  adopted  under  those  circumstances. 

The  bill  strangely  confounds  the  various  rights  and  interests  of 
the  wife.  Partly  it  asserts  her  right  of  redemption,  and  partly  it 
asserts  her  right  to  a  settlement  of  the  property.  It  is  however 
admitted  at  the  bar  that  the  amount  of  the  mortgage  is  much 
greater  than  the  value  of  the  life-interest  of  the  husband,  and  that 
fact  relieves  the  case  of  much  of  the  difficulty  which  otherwise 
would  have  belonged  to  it. 

The  estate  of  the  wife  being  mortgaged  in  the  manner  I  have 
described  for  the  debt  of  the  husband,  the  wife  unquestionably 
assumes  in  the  eye  of  the  Court  of  Equity  the  character  of  a  surety 
for  the  husband.  Properly  speaking  she  is  not  a  surety,  but  she  is 
so  called  by  analogy.  She  has  a  title  to  call  upon  the  husband 
to  *  exonerate  her  estate  from  the  debt.  But  the  husband  *  96 
having  become  bankrupt,  that  exoneration,  which  has  been 
so  pressed  upon  me  in  argument,  is  nothing  more  than  a  right, 
after  she  has  paid  the  debt,  to  go  in  as  a  creditor  upon  the  hus- 
band's estate  in  bankruptcy,  and  there,  together  with  his  other 
creditors,  to  receive  such  dividend  as  she  may  be  able  in  respect 
of  this  debt  which  she  has  so  paid. 
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But  if  she  desires  to  exercise  the  right  of  redemption  I  appre- 
hend that  she  is  entitled  to  a  declaration  of  the  existence  of  that 
right.  The  first  right  of  redemption  would  belong  to  the  as- 
signees, because  the  first  interest  subject  to  the  mortgage  is  the 
estate  of  the  husband;  but  the  assignees  are  not  desirous  of 
exercising  that  right,  and  I  have  therefore  no  diflSculty  in  saying 
that  I  shall  preface  the  decree  which  I  am  about  to  make  with  a 
declaration,  that  the  assignees  not  desiring  to  exercise  any  right 
of  redeeming  the  estate  of  the  husband,  the  wife  is  entitled  to 
redeem  the  mortgage  now  vested  in  the  defendant  Thomas  Pyke*. 

But  it  is  then  contended,  on  behalf  of  the  wife,  that  she  is 
entitled'  to  a  settlement  of  the  whole  of  the  equity  of  redemption ; 
in  other  words,  to  a  settlement  for  her  separate  use  and  for  the 
benefit  of  her  children  of  that  estate  and  interest  which  have 
passed  to  the  assignees  of  her  husband  under  his  bankruptcy. 

Had  it  not  been  for  the  circumstances  to  which  I  have  already 
adverted,  namely,  that  by  abandoning  all  right  of  redeeming  thfe 
mortgage,  the  assignees  declare  that  estate  and  interest  to  be 
worthless,  I  should  have  thought  it  necessary  to  examine  the 
decisions  and  the  doctrine  discussed  at  the  bar,  for  the  purpose  of 
ascertaining  whether  I  ought  or  ought  not  to  declare  the 
*  97  wife  entitled,  *  as  against  an  adverse  party,  to  any  such 
equity.  As  it  is,  I  forbear  to  enter  into  such  an  examina- 
tion, inasmuch  as  there  is  in  reality  nothing  to  decide.  For  it 
follows  that,  —  the  assignees,  stating  the  equity  of  redemption  to  be 
worth  nothing  and  therefore  not  claiming  it,  —  if  the  wife  chooses 
to  exercise  the  right  of  redeeming  the  mortgage,  she  will  be 
entitled,  after  having  exercised  such  right,  to  foreclose  the  estate 
and  interest  of  her  husband ;  and,  inasmuch  as  all  the  rest  of  the 
property  is  her  own  inheritance,  she  may  if  she  pleases,  with  the 
assent  of  the  husband,  who  would  not,  I  take  it  for  granted, 
object  to  such  a  decree,  have  an  affirmance  of  that  part  of  the 
decree  of  the  Master  of  the  Rolls  which  has  at  present  directed  a 
settlement  of  the  estate.  The  decree,  therefore,  that  I  propose  to 
make  is  this :  [His  Lordship  then  stated  the  terms  of  the  decree, 
the  material  portions  of  which  are  set  out  below,  and  con- 
tinued :  ]  — 

The  decree  which  I  have  now  pronounced  will,  in  point  of  fact, 
be  of  little  or  no  use  to  the  wife,  because  the  contest  is  about  that 
which  is  worth  nothing,  namely,  the  estate  of  the  husband  minits 
[74] 


CLEAVES  V.  PAINE.  *  97 

the  mortgage,  which  it  was  palpable  from  the  commencement  could 
not  have  been  worth  a  shilling.  The  whole  litigation,  therefore, 
has  been  a  litigation  productive  of  nothing  except  costs  and 
expenses,  an  additional  reason  for  regret  that  any  such  matter 
should  have  been  brought  into  a  Court  of  Equity.  Every  thing 
might  have  been  done  in  bankruptcy  without  a  suit  and  two  hear- 
ings and  an  expenditure  of  money  more  than  I  should  think  is  the 
value  of  the  subject  in  controversy. 

The  follovring  are  the  material  portions  of  the  decree :  — 

His  Lordship  doth  order,  that  the  said  decree  be  reversed, 
except  so  far  as  the  same  directs  payment  by  *  the  next  *  98 
friend  of  the  plaintiff  to  the  defendants  William  Paine  and 
Joseph  Lenton  of  their  costs  of  this  suit ;  and  the  said  defendants 
William  Paine  and  Joseph  Lenton  by  their  counsel  disclaiming  all 
right  to  redeem  the  mortgaged  premises  in  the  pleadings  of  this 
cause  mentioned,  his  Lordship  doth  declare  that  the  plaintiff  is 
entitled  to  redeem  the  said  mortgaged  premises.  And  it  is  ordered 
that  an  account  be  taken  of  what  is  due  to  the  defendant  Thomas 
Pyke  for  principal  and  interest  on  his  mortgage  in  the  pleadings 
mentioned  and  for  his  costs  of  this  suit  (to  be  taxed,  &c.) ;  and 
upon  the  plaintiff  paying  to  the  said  defendant  Thomas  Pyke 
what  shall  be  certified  to  be  due  to  him  for  principal,  interest  and 
costs  as  aforesaid  within  six  calendar  months,  ifec,  it  is  ordered 
that  the  defendant  Thomas  Pyke  do  reconvey  the  said  mortgaged 
premises,  &c.,  to  the  trustees  to  be  appointed  of  the  settlement 
hereinafter  mentioned,  &c. ;  and  upon  the  plaintiff  redeeming  the 
mortgaged  premises  as  aforesaid,  it  is  ordered  that  the  same  be 
settled  (the  defendant  William  Gleaves  by  his  counsel  consenting) 
upon  the  following  trusts;  that  is  to  sky,  upon  trust  for  the 
plaintiff  for  her  separate  use  during  her  life,  with  remainder  to 
her  children  as  she  shall  by  deed  duly  executed  or  by  her  last  will 
appoint,  and  in  default  of  appointment  in  trust  for  her  children 
equally ;  and  in  case  the  plaintiff  shall  die  without  leaving  any 
children,  then  in  trust  for  the  plaintiff  and  her  heirs  absolutely 
(such  settlement  or  reconveyance  to  be  approved  by  the  Judge)  ; 
but  in  default  of  the  plaintiff  redeeming  the  mortgaged  premises 
as  aforesaid,  it  is  ordered  that  the  plaintiff's  bill  be  dismissed  out 
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of  this  Court  as  against  the  defendant  Thomas  Pyke,  with  costs 
to  be  taxed,  &c.,  and  paid  by  the  said  Barford  Pyke,  the  next 
friend  of  the  plaintiff,  to  the  said  defendant  Thomas  Pyke,"  &c. 
Reg.  Lib.  1868,  A.  116. 


*  99  ♦  AUSTER  y.  POWELL. 

1863.    January  16.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  testator  sold  to  his  daughter's  husband  a  business,  which  the  testator  had 
purchased,  for  sums  secured  by  promissory  notes,  payable  five  years  after 
date.  The  testator  also  became  security  for  the  husband  to  a  banking 
company.  The  husband  became  bankrupt,  and  the  testator  proved  his 
debt  under  the  bankruptcy.  Afterwards  he  made  his  will,  giving  his 
property  upon  trusts  for  his  children,  but  declaring  that  in  case  he  should 
have  made  any  advance  of  money  to  any  of  his  children  or  to  the  husbands 
of  his  daughters,  such  child  should  not  be  entitled  to  receive  any  part  or 
share  of  the  testator's  property  until  he,  she,  or  they  should  have  brought 
into  hotchpot  such  sums  of  money  as  should  have  been  so  advanced,  with 
interest.  Before  the  promissory  notes  became  due,  but  after  the  testator 
had  been  obliged  to  pay  the  debt  to  the  banking  company  for  which  he  was 
surety,  Held, — 

1st  That  the  amounts  due  on  the  promissory  notes  were  not  advances  to  be 
brought  into  hotchpot. 

2d.  That  the  money  paid  to  the  banking  company  was  an  advance,'  and  was 
not  extinguished  or  deprived  of  that  character  by  the  bankruptcy,  but 
must  be  brought  into  hotchpot. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Rolls  upon  a  special  case  submitted  to  the  Court  to  declare  the 
construction  of  the  will  of  Samuel  Haines,  dated  the  19th  of 
August,  1858,  whereby  the  testator  gave  to  Charles  Henry  Auster 
and  Henry  Stephen  Hill  the  sum  of  10,000/.  upon  trusts  for  the 
testator's  wife  during  her  widowhood  and  subject  thereto,  to  be 
dealt  with  as  part  of  his  residuary  personal  estate.  He  then  gave 
certain  leaseholds  to  the  trustees  upon  trusts  to  be  dealt  with  as 
part  of  his  residuary  personal  estate.  He  also  gave  to  them  cer- 
tain freeholds  upon  trusts  for  his  daughters  Eliza  Powell  and 
Maria  Warner  Gillett  as  tenants  in  common  for  life,  and  their 

>  See  Boyd  v.  Bovd,  L.  R.  4  Eq.  805. 
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respective  children  after  their  respective  deaths,  with  remainders 
over;  and  then  directed  the  freeholds  to  be  valued,  and  the 
tnistees  to  set  apart  out  of  his  residuary  realty  and  personalty  a 
sum  of  money  equal  to  half  the  amount  of  the  valuation,  and  deal 
with  the  same  for  the  benefit  of  his  son  Thomas  William  Haines 
and  his  children.  The  testator  then  devised  and  bequeathed  all 
the  residue  of  his  personal  estate,  after  payment  thereout  of  his 
debts,  funeral  and  testamentary  expenses,  to  his  trustees 
upon  *  trusts  for  the  sale  and  conversion  thereof ;  and  *  100 
directed  the  proceeds,  and  the  mesne  rents  and  profits,  to 
be  applied  in  the  first  place  in  setting  aside  a  sum  of  money  equal 
to  half  the  amount  of  the  valuation  of  the  freeholds  for  the  benefit 
of  his  said  two  daughters ;  and  then  in  dividing  the  residue  into 
three  equal  parts.  And  the  testator  declared  that  the  trustees 
should  stand  possessed  of  the  share  of  his  freeholds  which,  under 
the  limitations  of  his  will,  might  vest  in  them,  and  of  one-half  of 
the  amount  of  the  valuation  and  one-third  of  the  trust  money,  upon 
trusts  for  the  benefit  of  his  son  Thomas  William  Haines,  and,  in 
certain  events,  of  his  daughters  and  their  children ;  and  of  another 
third  part  of  the  trust  money  upon  trusts  for  investment  thereof  and 
payment  of  the  annual  interest,  dividends,  and  proceeds  arising 
from  the  investment,  to  his  daughter  Eliza  Powell  for  her  life  for 
her  separate  use,  without  power  of  anticipation,  with  remainders 
over.  The  trusts  of  the  remaining  third  part  of  the  trust  money 
were  in  favour  of  Maria  Warijer  Gillett,  her  children  and  others. 
And  the  will  contained  the  following  proviso  :  "  And  I  do  hereby 
declare  that  in  case  I  shall  have  made  or  shall  make  any  advance 
of  money  to  any  of  my  said  children,  or  to  the  husbands  of  my 
said  daughters  which  shall  not  have  been  repaid,  or  the  interest  of 
which  (if  reserved)  shall  not  have  been  duly  paid  at  the  time  of 
my  decease,  such  child  or  children  shall  not  be  entitled  to  receive 
any  part  or  share  of  my  property  until  he,  she,  or  they  shall  have 
accounted  for  and  brought  into  hotchpot  such  sum  or  sums  of 
money  as  shall  have  been  so  advanced  as  aforesaid  and  the 
interest  thereof." 

Samuel  Haines  died  on  the  8th  of  February,  1861,  leaving  sur- 
viving him  his  widow  Mary  Matilda  Haines  and  his  two 
daughters   Eliza  Powell,  wife   of  Thomas  *  Powell,  and    *101 
Maria  Warner  Haines,  afterwards  the  wife  of  William 
Gillett,  and  his  son  Thomas  William  Haines. 
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The  will  was  proved  on  the  20th  of  April,  1861. 

Thomas  Powell  and  Eliza  Haines  were  married  on  the  28th  of 
August,  1866  ;  but  the  latter  did  not  receive  any  marriage  portion 
from  her  father,  who  made  neither  to  her  nor  to  lier  husband  any 
advance  of  money. 

Previously  to  and  at  the  time  of  the  marriage  Samuel  Haines 
the  younger,  since  deceased,  a  son  of  the  testator,  carried  on  the 
business  of  a  brass  founder  at  Birmingham,  which  business  became 
the  property  of  the  testator.  The  testator  endeavoured  in  various 
ways  to  sell  and  dispose  of  it,  and  ultimately  proposed  to  and 
arranged  with  Thomas  Powell  for  him  to  take  to  it,  which  the 
latter  agreed  to  do  at  the  sum  of  1841Z.  15s.  4d.,  for  which  the 
testator  took  from  Thomas  Powell  his  two  promissory  notes,  both 
dated  the  7th  of  February,  1857,  payable  at  five  years  after  date, 
with  interest  at  51.  per  cent,  one  of  such  notes  being  for  1600Z. 
and  the  other  for  2412.  158.  4(2.,  and  at  the  same  time  agreed  to 
become  responsible  for  Thomas  Powell  to  the  Birmingham  Town 
and  District  Bank,  who  were  Thomas  Powell's  bankers,  for  the 
sum  of  800?.,  and  the  testator  accordingly  gave  his  written  guar- 
antee for  500i.,  part  of  that  amount,  and  indorsed  Thomas  Powell's 
promissory  note  for  the  sum  of  3002.,  the  balance,  to  the  bank. 

On  the  5th  of  March,  1858,  Thomas  Powell  was  adjudged  bank- 
rupt on  his  own  petition. 

On  the  8th  of  April,  1858,  an  order  was  made  that  a  separate 
petition  of  John  Powell,  a  partner  of  Thomas  Powell  in 

*  102    another  business,  and  the  separate  petition  of  *  Thomas 

Powell  should  be  consolidated  with  and  form  part  of  a  joint 
petition  which  had  been  filed  against  John  Powell  and  Thomas 
Powell.  In  support  of  an  appeal  against  this  order  the  testator 
made  an  afiidavit,  in  which  he  deposed  as  follows :  "  The  said  * 
Thomas  Powell  was  and  still  is  justly  and  truly  indebted  to  me 
this  deponent  in  the  sum  of  18412.  15«.  4d.,  being  the  price  or 
consideration  money  agreed  to  be  paid  by  the  said  Thomas  Powell 
to  me  on  the  sale  by  me  to  the  said  Thomas  Powell  of  the  good- 
will, stock  in  trade  of  and  other  effects  in,  about,  and  belonging  to 
the  trade  or  business  of  a  brass  founder,  and  also  in  the  further 
sum  of  982.  7«.  Id.  for  interest  upon  the  same  at  the  rate  of  52.  per 
cent  per  annum  from  the  7th  day  of  February,  1867,  to  the  filing 
of  the  said  separate  petition  for  adjudication  in  bankruptcy  by  him 
the  said  Thomas  Powell,  making  together  the  sum  of  19402.  2$. 
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lid.,  for  which  said  sum  of  1940?.  2«.  lid.  or  any  part  thereof  I 
have  not,  nor  hath  or  have  any  person  or  persons  by  my  order  or 
to  my  use  to  my  knowledge  or  belief  received  any  security  or  satis- 
faction whatsoever,  save  and  except  the  promissory  notes  hereunto 
annexed,  marked  A,  of  which  I  am  the  holder,  and  which  are  in 
my  possession  "  (meaning  the  two  promissory  notes  of  the  7th  of 
February,  1867)  ;  "  that  I  am  also  liable  to  the  said  Birmingham 
Town  and  District  Banking  Company  on  my  guarantee  for  500Z., 
dated  the  30th  day  of  January,  1857,  and  on  a  promissory  note  for 
800i.,  dated  the  2d  day  of  February,  1868,  made  by  the  said 
Thomas  Powell  and  indorsed  by  me  to  the  said  company,  making 
together  the  sum  of  800Z.,  for  money  by  the  said  company  lent  and 
advanced  to,  for  or  on  account  of,  and  paid,  laid  out  and  expended 
by  the  said  company  for  the  said  Thomas  Powell  at  my  request, 
and  which,,  as  I  am  informed  and  believe,  the  said  company 
have  proved  against  the  estate  *  of  the  said  Thomas  Powell  *  103 
under  the  said  separate  petition  by  him." 

Ultimately,  the  testator  proved  his  debt  of  1940Z.  2«.  lid. 
against  Thomas  Powell's  separate  estate  under  the  bankruptcy, 
and  received  a  dividend  of  367i.  16«.  6d.  The  Birmingham  Town 
and  District  Banking  Company  proved  against  Thomas  Powell's 
separate  estate  for  1086/.  15«.  lid.,  for  800/.  of  which  the  testator 
was  responsible,  and  the  latter  under  the  terms  of  his  guarantee 
would  only  be  entitled  to  credit  as  between  himself  and  the  bank 
for  the  dividend  on  the  300/.  His  will  was  made  after  he  had 
proved  his  debt  under  the  bankruptcy,  but  before  he  received  a 
dividend  thereunder  or  paid  any  sum  of  money  to  the  bank.  He 
did  not  in  his  lifetime  make  any  claim  for  principal  or  interest 
against  Thomas  Powell,  and  in  his  ledger  the  interest  on  tlie 
1841/.  16«.  4d.  was  brought  down  to  the  date  of  the  bankruptcy 
only. 

For  the  purposes  of  the  case,  it  was  stated  that  it  was  to  be 
taken  that  upon  an  accurate  account  of  the  transactions  between 
Samuel  Haines  and  the  elder  and  his  son-in-law  Thomas  Powell 
the  former  paid  to  the  District  Bank  on  the  16th  of  March,  1859, 
367/.  16s.  5d. ;  on  the  23d  of  May,  1859,  200/. ;  and  on  the  1st  of 
October,  1859,  240/.  5«.  6d.,  making  together  an  aggregate  of 
808/.  1«.  lOd.  It  was  also  stated,  that  the  share  of  Eliza  Powell 
and  her  children  in  the  testator's  residuary  estate,  including 
therein  her  share  and  interest  in  the  10,000/.  directed  by  the  will 
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to  be  raised  for  the  benefit  of  the  testator's  widow,  exceeded  the 
amount  of  the  claim ;  and  that  it  was  proposed,  that  in  any  event 
the  costs  of  the  special  case  should  be  paid  out  of  the  testator's 
residuary  estate. 

*  104        *  The  questions  stated  by  this  case  for  the  opinion  of  the 

Court  were  the  following :  — 

^^  1st.  Is  the  said  claim,  amounting  to  the  said  sum  of  24432. 
88.  9(2.,  of  the  said  testator  against  the  said  Thomas  Powell,  or 
any  and  what  part  thereof,  to  be  considered  as  an  ordinary  debt 
and  barred  by  the^  certificate  in  bankruptcy  of  the  said  Thomas 
Powell  ?  —  or 

^^  2d.  Is  it,  or  any  and  what  part  thereof,  an  advance  within 
the  meaning  of  the  said  will  ?  —  and  if  so 

"  3d.  Is  it,  or  any  and  what  part  of  it,  to  be  accounted  for  as 
part  of  the  share  in  which  tlie  said  Eliza  Powell  is  interested  of 
the  said  testator's  residuary  personal  estate?" 

The  case  came  on  for  argument  on  the  20th  of  November,  1862, 
before  his  Honor  the  Master  of  the  Rolls,  who  by  his  order  then 
made,  declared  that  the  said  claim  amounting  to  the  said  sum  of 
2443^  88.  9d.  was  not  an  advance  within  the  meaning  of  the  said 
will. 

From  this  order  and  declaration  the  testator's  remaining  chil- 
dren, Thomas  William  Haines  and  Maria  Warner  Gillett,  appealed. 

Mr.  Selwyn  and  Mr.  KaralakCj  for  the  plaintiffs,  the  appellants. 

Mr.  De  Gex,  for  the  trustee. 

Mr.  Baggallay  and  Mr.  J.  Sidney  Smithj  for  the  defendants. 

Mr.  Selwyuy  in  reply. 

♦105  *The  Lord  Chancellor.  —  If,  under  the  contract  be- 
tween the  testator  and  his  son-in-law,  the  purchase-money 
had  been  presently  payable  or  payable  at  any  time  which  occurred 
during  the  testator's  life,  or  if  the  promissory  notes  had  become 
due  during  the  testator's  life,  I  should  have  had  little  difficulty  in 
concluding  that  the  amount  of  the  purchase-money  was  an  advance 
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of  money  made  by  the  testator  to  his  son-in-law  within  the  mean- 
ing of  the  words  of  the  will.  But  upon  the  statements  in  this 
case  I  must  take  the  fact  to  have  been  that  the  business  was  sold 
by  the  testator  to  his  son-in-law  for  the  amount  named,  payable  at 
the  expiration  of  five  years  from  and  after  the  date  of  the  con- 
tract. The  contract  was  dated  in  the  year  1857.  The  testator 
died  in  the  year  1861 ;  and  consequently  the  purchase-money 
under  that  contract  never  became  due  and  payable  to  the  testator 
as  a  debt.  It  would  be  an  absurdity  to  hold  that  money  which 
the  testator  was  never  entitled  to  receive  during  his  life  can  by 
any  stretch  of  interpretation  of  these  words  be  treated  as  an 
advance  of  money  made  by  him  to  his  son-in-law  during  his  life- 
time. I  have  no  difficulty,  therefore,  in  affirming  the  judgment 
of  the  Master  of  the  Rolls,  so  far  as  relates  to  that  item  of  the 
alleged  advance  which  is  now  claimed  to  be  retained. 

The  other  portion  of  the  case  relates  to  money  paid  by  the 
testator  during  his  lifetime  to  the  bank  in  satisfaction  of  the  debt 
of  his  son-in-law.  The  bank  had  made  advances  to  the  son-in-law 
upon  the  joint  security  of  himself  and  of  the  testator.  The 
testator  was  required  to  pay  and  did  pay  three  several  sums 
amounting  to  808/.  la.  lOd.  to  the  bank  in  discharge  of  that 
debt.  There  can  be  no  difficulty  in  holding  that  that  was  an 
advance  of  money  within  the  meaning  of  the  will.  But 
*  the  Master  of  the  Rolls  seems  to  have  thought  that  the  *  106 
effect  of  the  subsequent  bankruptcy  was  to  wipe  out  the 
debt,  so  as,  in  point  of  fact,  to  bring  the  transaction  to  what  it 
would  have  been  if  the  testator  subsequently  to  the  payment  had 
absolutely  released  and  discharged  his  son-in-law.  I  am  not  of 
that  opinion.  The  testator's  proof  of  the  debt  under  the  bank- 
ruptcy is  not  equivalent  to  such  a  release,  nor  is  the  receipt  of  the 
dividend  by  the  testator  under  the  bankruptcy  to  be  taken  as  any 
thing  more  than  a  pro  tanto  payment  of  the  money.  Moneys 
advanced  by  the  testator,  which  were  not  duly  paid,  remain 
advances  of  money  within  the  meaning  of  this  clause,  and  are 
therefore,  liable  to  be  retained  and  deducted  out  of  the  legacy  to 
the  daughter  of  the  testator,  to  whose  husband  the  advances  were 
made. 

1  must  therefore  reverse  the  judgment  in  those  particulars.     In 
respect  of  the  sums  of  money  paid  by  the  testator  to  the  bank  in 
discharge  of  the  debt  of  his  son-in-law,  I  think  that  they  were 
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advances  within  the  meaning  of  the  will,  and  that  the  amount  of 
them,  minus  a  proportionate  part  of  the  dividends  received  from 
the  son-in-law's  estate,  constitute  the  sum  that  ought  to  be  re- 
tained out  of  the  legacj  given  under  the  will  to  the  wife  of  the 
son-in-law. 

The  proper  answer  to  the  first  question  will  be,  that  so  much 
of  the  24482.  8«.  9(2.  as  consists  of  the  payments  which  I  have 
described  are  advances  within  the  meaning  of  the  clause  in  the 
will,  mintis  only  an  apportioned  amount  of  the  dividend  received 
upon  those  advances  from  the  estate  of  the  son-in-law. 

The  costs  of  this  rehearing  I  think  must  be  governed  by  the 
agreement  between  the  parties  that  the  costs  shall  come  out  of  the 
estate. 


*107  ♦FARRANT  v.  BLANCHFORD. 

1862.    December  17.     1863.    January  21.     Before  the  Lord  Chancellor  Lord 

Wbstbury. 

A  trustee  permitted  his  co-tnutee,  the  father  of  one  of  the  cesiuis  que  irusient^ 
to  sell  out  the  trust  fund,  the  co-trustee  depositing  with  him  a  packet  of  title- 
deeds  by  way  of  indemnity.  The  son  on  coming  of  age,  in  1851,  had  an 
interview  with  the  trustee  upon  the  subject.  In  1855,  the  father,  when 
dangerously  ill,  spoke  to  the  son,  about  the  breach  of  trust,  and  desired  him 
to  call  on  the  trustee,  and  obtain  from  him  and  keep  the  packet  of  deeds, 
which  the  son  did.  The  son  afterwards  received  a  letter  from  his  father, 
while  still  dangerously  ill,  requesting  the  son,  in  the  event  of  the  father's 
death,  not  to  hold  the  trustee  responsible,  and  enclosing  the  form  of  a 
memorandum  for  the  son  to  copy,  and  sign,  and  send  to  the  trustee,  and  by 
which  the  son,  in  consideration  of  the  delivery  up  of  the  deeds,  discharged 
the  trustee  from  all  liability.  The  father  died  in  1869,  and  in  1861  the  son 
filed  a  bill,  seeking  to  make  the  trustee  liable  for  the  breach  of  trust.  HM^ 
that  the  son  had  by  his  conduct  so  acquiesced  in  the  breach  of  trust  as  to 
preclude  him  from  complaining  of  it.^ 

This  was  an  appeal  from  the  decree  of  the  Master  of  Rolls, 
directing  the  appellant  Joseph  Green  Bid  will  to  make  good  moneys 
of  which  he  was  a  trustee. 

>  See  Lewin  Trusts  (5th  £ng.  ed.),  661,  664,  and  cases  in  note  (c);  Life 

Association  of  Scotland  t;.  Siddal,  8  De  G.,  F.  &  J.  74,  note;  Burrows  v.  Walla, 

0  De  G.,  M.  &  G.  233,  and  cases  in  notes  (1)  and  (2) ;  Kerr  F.  &  M.  (Ist  Am. 

ed.)  179,  180,  298-303;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  262;  Perry  Trusta, 
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The  bin  was  filed  by  Henry  Arundel  Martyn  Farrant,  and,  as 
amended,  stated  in  substance  as  follows :  — 

William  Tucker,  who  died  on  the  25th  of  Augus't,  1819,  by  his 
will  dated  the  7th  of  June,  1819,  bequeathed  to  his  nephews 
Arundel  Radford  and  John  Radford  a  sum  of  1000^  upon  trust  to 
pay  the  interest  thereof  to  Harriet  Radford  for  her  life,  and  after 
her  death  upon  trust  to  divide  the  principal  between  her  children 
equally.     The  will  contained  a  power  to  appoint  new  trustees. 

By  an  indenture  dated  the  15th  of  November,  1838,  and  made 
between  Sarah  Radford,  widow,  of  the  one  part,  and  the  defendant 
Joseph  Green  Bidwill  and  Frederick  Granby  Farrant  (the  plain- 
tiff's father)  of  the  other  part,  the  appellant  Joseph  Green  Bidwill 
and  Frederick  Granby  Farrant  were  appointed  trustees  of  the 
will  in  the  place  of  Arundel  Radford  and  John  •  Radford,  *  108 
and  the  sum  of  970/.,  being  the  legacy  of  lOOOZ.  less  duty 
was  paid  to  them  as  such  trustees,  to  be  held  by  them  on  the 
trusts  of  the  will,  and  was  duly  invested  by  them  on  the  trusts  of 
the  will  in  the  purchase  in  their  names  of  bank  3Z.  per  cent  annu- 
ities. 

Harriet  Radford  intermarried  with  Frederick  Granby  Farrant 
in  or  about  the  year  1826,  and  died  on  the  16th  of  August,  1832, 
at  which  time  the  plaintiff  and  his  sister  Myra  Mary  (afterwards 
the  wife  of  the  defendant  William  Jenny  Fengelly),  who  were  the 
only  children  of  the  marriage,  were  still  infants. 

Frederick  Granby  Farrant  died  on  the  14th  of  February,  1859, 
having  made  a  will  dated  in  the  year  1856. 

At  and  for  some  time  before  Frederick  Granby  Farrant's  death 
there  was  no  specific  fund  or  sum  representing  the  plaintiff's 
interest  in  the  trust  fund.  In  fact  the  trust  fund  had  many  years 
before  been  sold  by  the  appellant  and  Frederick  Granby  Farrant, 
and  the  proceeds  thereof  had,  by  the  appellant's  permission,  been 
received  by  Frederick  Granby  Farrant;  on  which  occasion  the 
latter  had  purported  to  secure  its  repayment  by  depositing  with  the 
appellant  certain  indentures  of  lease  and  release  dated  the  4th 
and  6th  of  September,  1829,  being  a  conveyance  to  Frederick 
Granby  Farrant  in  fee-simple  of  five  dwelling-houses  in  the  parish 
of  St.  Sidwell,  in  the  city  of  Exeter,  and  certain  indentures  of  lease 
and  release  of  the  17th  and  18th  of  April,  1834,  being  a  convey- 

§  851;  post  120,  note  (1) ;  Jones  v.  Higgins,  L.  R.  2  Eq.  538;   Hodgson  v. 
Bibby,  32  Beav.  221. 
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ance  to  Frederick  Granby  Farrant  in  fee-simple  of  another  house 
in  the  same  parish,  known  as  No.  1,  York  Buildings,  and  also 
certain  earlier  title-deeds  relating  to  the  same  six  houses. 

*  109        *  When  the  deeds  were  deposited  with  the  appellant  by 

Frederick  Granby  Farrant,  there  was  enclosed  in  the  packet 
containing  them  the  following  memorandum :  ^^  Deeds  deposited 
with  J.  6.  Bidwill  as  security  for  9101.  as  co-trustee  with  F.  G. 
Farrant." 

In  or  about  February,  1855,  the  plaintiflF  was  directed  by  his 
father  to  call  on  the  appellant,  who,  as  the  plaintiff's  father  said, 
would  give  him  something.  The  plaintiff  did  so,  and  received 
from  the  clerk  of  the  appellant  these  deeds  and  memorandum, 
which  he  deliyered  to  his  father  without  opening  them,  but  he  was 
directed  by  his  father  to  retain,  and  in  fact  had  ever  since  retained 
them. 

The  bill  then  stated  that  the  appellant  alleged  that  he  shortly 
afterwards  received  a  document  signed  by  the  plaintiff,  discharging 
the  appellant  from  all  liability  as  trustee.  But  the  plaintiff  stated 
that  if  he  ever  signed  such  a  document,  of  which  he  had  no  recol- 
lection, he  must  have  done  so  under  the  orders  of  his  father  (then 
dangerously  ill),  and  that  the  document  having  been  signed  under 
these  circumstances  and  without  legal  advice  and  without  consid- 
eration could  not,  as  the  plaintiff  insisted,  amount  in  equity  to  a 
discharge  of  the  appellant  from  his  liability. 

The  prayer  was  for  an  account  of  what  was  due  to  the  plaintiff 
for  principal  and  interest  in  respect  of  his  moiety  of  the  trust  fund, 
and  that  the  amount  found  due  on  taking  such  account  might  be 
raised  by  a  sale  of  the  above-mentioned  six  houses,  or  of  such  part 
of  them  as  might  be  necessary ;  also  that  any  deficiency  ^hich 
might  remain  after  applying  the  proceeds  of  the  six  houses  in  sat- 
isfaction of  what  was  due  to  the  plaintiff  might  be  borne  by  the 
appellant  personally  and  the  estate  of  Frederick  Granby 

*  110    Farrant  in  such  order,  as  between  *  the  said  estate  and  the 

last-named  defendant  the  Court  might  think  just,  and  that, 
if  necessary  or  proper,  it  might  be  declared  that  the  release  alleged 
by  the  appellant  to  have  been  given  to  him  did  not,  even  if  given, 
release  him  in  equity  from  the  plaintiff's  claim. 

The  case  made  by  the  appellant's  answer  was  to  the  following 
effect : — 
Some  time  in  1847,  Frederick  Granby  Farrant  applied  to  the 
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appellant  to  do  some  act  to  enable  the  former  to  receive  and  make 
use  of  the  principal  trust  moneys  held  by  them  under  the  will,  and 
that  being  taunted  with  standing  in  the  way  of  the  family's  welfare 
and  benefit,  the  appellant  acquiesced  in  his  proposal,  and  did  what 
was  necessary  to  enable  Frederick  Granby  Parrant  to  draw  the 
amount  from  the  bank  where  it  was  deposited.  Frederick  Granby 
Farrant  then  sent  the  appellant  a  sealed  package,  which  the  latter 
understood  contained  the  deeds,  and  which  he  gave  to  his  clerk  to 
place  in  his  strong-box  for  safe  custody ;  but  the  appellant  stated, 
that  he  never  opened  this  package  nor  looked  upon  any  indorse- 
ment on  it,  if  there  was  any,  as  to  which  he  was  entirely  ignorant. 

In  the  commencement  of  the  year  1855,  the  plaintiff  called  on 
the  appellant,  and  stating  that  he  was  of  age,  asked  for  a  settle- 
ment of  his  trust  money,  as  to  which  the  appellant  referred  him  to 
his  father,  as  the  acting  trustee. 

When  the  plaintiff  was  gone,  the  appellant  wrote  a  letter  to 
Frederick  Granby  Farrant,  telling  him  of  the  plaintiflF's  application, 
and  complaining  of  the  manner  of  it,  and  desiring  that  Frederick 
Granby  Farrant  would  so  arrange  with  the  plaintiff,  that  the 
appellant  might  not  be  again  exposed  to  his  applications. 
Such  letter  *  the  appellant  sent,  together  with  the  sealed  *  111 
package  deposited  with  him,  to  Frederick  Granby  Farrant, 
in  order  that  the  latter  might  settle  with  the  plaintiff.  The  appel- 
lant never  saw  the  plaintiff  again  on  the  subject,  but  believed  that 
he  made  some  arrangement  with  Frederick  Granby  Farrant,  under 
which  the  latter  gave  him  security  for  his  moiety  of  the  trust  fund  ; 
for  on  the  26th  of  February,  1855,  the  appellant  received  through 
the  post  from  the  plaintiff  a  document  entirely  in  the  plaintiff's 
own  handwriting,  which  was  as  follows  :  — 

"  In  consideration  of  certain  deeds  of  conveyances  deliver'd  to 
me,  I  hereby  release,  quit  and  discharge  Joseph  Green  Bidwill, 
Esq.,  from  all  claims  and  liabilities  I  may  have  on  him  as  one 
of  my  trustees  under  the  will  of  the  late  William  Tucker,  Esq, 
Dated  26th  February,  UB55. 

"  H.  A.  M.  Farrant." 

From  that  time  to  the  time  of  the  death  of  Frederick  Granby 
Farrant  the  appellant  had  no  communication  whatever  with  the 
plaintiff. 
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Evidence  was  gone  into,  the  efifect  of  which  is  stated  in  the  Lord 
Chancellor's  judgment. 

The  case  came  on  for  hearing  before  the  Master  of  the  Rolls  on 
the  12th  of  November,  1862,  who  was  of  opinion,  that  the  plaintiff 
was  entitled  to  a  decree ;  and  directed  an  account  to  be  taken  of 
what  was  due  to  the  plaintiff  for  principal  and  interest  in  respect 
of  his  moiety  of  the  trust  fund  of  lOOOZ.,  and  ordered  that  the 
appellant  should  pay  to  the  plaintiff  the  amount  which  might 
appear  due  to  him  on  taking  such  account,  and  that  on  such  pay* 
ment  to  the  plaintiff,  the  plaintiff  should  deliver  upoii  oath  to  the 
appellant  the  title-deeds  deposited  as  a  security  with  the  appellant. 
And  his  Honor  further  ordered,  that  the  real  estate  of 
*112  Frederick  Granby  *Farrant,  deceased,  comprised  in  such 
title-deeds  should  be  sold  with  the  approbation  of  the 
Judge,  and  that  the  money  to  arise  by  the  sale  should  be  paid  into 
Court.  And  his  Honor  declared,  that  in  the  first  instance  out  of 
the  money  when  so  paid  into  Court,  if  sufficient  for  that  purpose, 
but  if  insufficient,  then  out  of  the  general  assets  of  the  estate  of 
Frederick  Granby  Farrant  deceased,  the  appellant  was  entitled  to 
be  recouped  the  amount  he  should  have  paid  to  the  plaintiff  as 
aforesaid,  including  the  plaintiff's  costs  thereby  directed  to  be 
taxed  and  paid  by  the  appellant. 

The  appeal  was  fi'om  the  whole  decree. 

Mr,  Selwyn  and  Mr.  WickenSj  appeared  for  the  plaintiff,  the 
respondent. 

Mr.  SotUhgate  and  Mr,  Eislop  Clarke^  for  the  defendant,  the 
appellant. 

The  Lord  Chancellor  during  the  argument  referred  to  Walker  v. 
SymondB.  (a) 

Judgment  reserved- 

1863.    January  21. 

The  Lord  Chancellor.  —  As  my  judgment  depends  on  the 
particular  circumstances  of  this  case,  I  think  it  necessary  to  state 
them  fully. 

(a)  8  Swanst.  1,  64,  75. 
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Under  the  will  of  a  testator  who  died  in  1819,  a  sum  of 
lOOOl.  was  bequeathed  upon  trust  for  one  Harriet  *  Radford    *  118 
for  life,  and  at  her  death  for  her  children  equally. 

Harriet  Radford  intermarried  with  Mr.  Farrant,  the  father  of 
the  plaintiff.  She  died  in  1882,  having  had  two  children  only,  the 
plaintiff  and  his  sister,  who  became  entitled  to  the  legacy. 

In  1838,  Mr.  Farrant  and  the  defendant  Bidwill  were  duly 
appointed  trustees  of  the  will. 

The  sum  of  970/.  was  the  clear  amount  of  the  legacy,  and  it 
was  invested  in  the  purchase  of  bank  annuities. 

Before  either  of  the  children  attained  twenty-one,  Mr.  Farrant 
prevailed  on  his  co-trustee,  the  defendant  Bidwill,  to  lend  him  the 
whole  trust  funds,  and  accordingly  the  bank  annuities  were  sold 
and  the  proceeds  paid  to  Mr.  Farrant. 

As  security  for  the  trust  fund,  Mr.  Farrant  deposited  with  the 
defendant  Bidwill  the  title-deeds  of  six  freehold  houses  situate  in 
the  city  of  Exeter,  of  which  Mr.  Farrant  appears  to  have  been 
seised  in  fee-simple. 

On  the  sister's  marriage,  her  share  of  the  trust  fund  was  paid  or 
satisfied  by  her  father.  Afterwards,  in  March,  1851,  the  plaintiff 
attained  his  majority.  His  statement  is,  that  on  the  21st  of  May, 
1851,  he  called  on  the  defendant  Bidwill,  and  requested  payment 
of  485?.,  being  his  moiety  of  the  trust  fund.  He  appears  there- 
fore, to  have  been  fully  aware  of  the  amount  of  the  principal  trust 
money,  and  that  it  was  not  invested  in  the  funds.  The  plaintiff 
goes  on  to  say  that  he  was  referred  by  the  defendant  to  his,  the 
plaintiff's,  father  as  the  acting  trustee,  and  some  angry 
words  having  passed,  he  *  the  plaintiff  said  that  he  would  *  114 
place  the  matter  in  the  hands  of  his  professional  adviser. 
The  plaintiff  says  that  the  defendant  Bidwill  then  told  him  that  he 
Bidwill  never  had  had  the  trust  money  or  any  thing  to  do  with  it ; 
that  the  plaintiff's  father  had  had  the  money,  but  that  he  Bidwell 
held  security  for  the  plaintiff's  interest,  of  considerable  value,  and 
given  for  a  larger  amount  than  the  plaintiff's  claim  of  485^,  and 
that  the  securities  were  in  Bidwill's  strong-box  and  perfectly  safe, 
and  he  again  requested  the  plaintiff  to  apply  to  his  father,  but 
which  the  plaintiff  declined  to  do. 

From  this  account  of  the  interview,  taken  from  the  plaintiff's 
own  affidavit,  it  is  plain  that  after  it  he  knew  (if  he  did  not  know 
the  fact  before),  that  the  trust  money  was  in  tlie  hands  of  his 
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father,  and  that  Bidwill  had  received  from  the  father  the  deeds  of 
some  freehold  houses  as  a  security  for  it  The  whole  of  the  plain- 
tiff's statement  as  to  the  representations  alleged  to  have  been 
made  by  Bidwill  of  the  sufficiency  of  the  security  and  the  value  of 
the  houses  is  positively  denied  by  that  defendant. 

In  July,  1851,  some  correspondence  took  place  between  the 
.plaintiff  and  the  defendant  Bidwill,  and  from  the  language  and 
contents  of  the  plaintiff's  letters  they  would  seem  to  have  been 
written  with  the  assistance  of  some  professional  adviser.  The 
plaintiff  was  again  referred  by  Bidwill  to  his  father,  to  whom  the 
plaintiff's  letters  were  sent;  and  from  the  father  the  plaintiff 
received,  on  the  31st  of  July,  1851,  or  a  day  or  two  afterwards,  a 
note  or  written  message  in  the  following  words :  — 

"  Mr.  Bidwill  has  already  told  you  truly  that  he  had  nothing  to 
do  with  the  money,  but  held  securities  for  a  larger  amount 
*  115  than  was  due  to  you,  so  that  you  are  *  not  likely  to  be 
robbed  by  your  father.  There  are  no  securities  for  your 
money  alone,  and  therefore  they  cannot  be  handed  over  to  you,  but 
you  will  get  your  hard  cash  as  early  as  I  can  possibly  manage  it. 
If  this  does  not  suit  you,  it  would  be  well  to  consult  some  respect- 
able person,  either  lawyer  or  other,  to  learn  what  would  be  the 
fitting  course  for  you  to  adopt.  Pestering  Mr.  Bidwill  in  my  stead 
is  a  shallow  artifice." 

I  think  the  plaintiff's  conduct  is  correctly  described  by  the 
father's  expressions.  He  knew  that  his  father  had  received  the 
money  and  was  his  trustee  and  debtor,  and  therefore  to  demand 
payment  of  Mr.  Bidwill  was  but  a  device  to  avoid  a  direct  applica- 
tion to  the  father. 

The  plaintiff  says  that  in  his  reply  he  begged  his  father  to  have 
a  better  opinion  of  him,  and  that  he  then  allowed  the  matter  to 
rest  and  ceased  to  make  any  further  application  to  Mr.  Bidwill ; 
but  he  insists  that  his  acquiescence  was  throughout  occasioned  by 
his  reliance  on  the  alleged  statement  of  the  defendant  Bidwill  that 
the  security  was  of  ample  value.  I  have  already  observed  that 
Bidwill  swears  he  never  made  any  such  statement,  and  the  plain- 
tiff's  oath  not  being  corroborated,  I  could  not  make  a  decree  upon 
his  evidence  alone ;  but  as  this  alleged  fact  of  the  statement  by 
Bidwill  forms  the  basis  of  the  plaintiff's  case,  and  the  main  ground 
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on  which  he  meets  the  case  against  him  of  delaj  and  acquiescence, 
I  shall  examine  the  subject  more  minutely. 

Taking  the  whole  of  the  plaintiflF's  statement  of  the  interview 
and  conversation  with  Bidwill  in  May,  1851,  it  is  plain  that  Bid- 
will  was  ignorant  of  the  subject,  and  the  plaintiff  muBt  have 
perceived  that  Bidwill  made  no  *  statement  from  personal  *  116 
knowledge,  but  that  what  he  said  was  merely  the  repetition  of 
what  had  been  told  him,  and  most  probably  by  the  plaintiff's 
father.  Tlie  words  of  the  affidavit  are:  "He  (Bidwill)  further 
said  he  had  not  opened  the  packet  of  deeds  containing  the  security, 
nor  did  he  know  what  the  security  was,  but  he  believed  that  it  was 
upon  some  freehold  houses  of  very  ample  value."  The  plaintiff  is 
referred  to  his  father  for  information ;  and  under  these  circum- 
stances, if  the  conversation  passed  as  is  here  represented,  but 
which  is  wholly  denied,  the  plaintiff  was  hardly  justified  in  relying 
upon  it  as  a  representation  of  the  value  of  the  security.  But 
assuming  that  there  was  a  positive  statement  by  Bidwill  of  the 
sufficiency  of  the  security,  I  am  still  to  consider  whether  I  can 
believe,  having  regard  to  the  circumstances  of  the  case,  that  the 
plaintiff  remained  until  the  death  of  his  father  in  ignorance  of  the 
real  nature  of  the  security  ;  and  if  he  was  not  ignorant,  he  could 
not  have  relied  on  the  representation  of  Bidwill. 

The  plaintiff,  when  he  came  of  age  in  March,  1851  and  after- 
wards down  to  December,  1854,  was  an  inmate  in  his  father's  house 
as  part  of  his  family.  It  is  true  that  the  plaintiff  denies  that  he  con- 
stantly lived  there,  but  he  does  not  state  that  he  had  any  other 
place  of  abode.  The  father  was  a  surgeon  residing  in  the  city  of 
Exeter.  He  seems  to  have  been  possessed  of  little  or  no  property, 
except  the  six  houses  the  subject  of  this  security.  They  were  all 
situate  in  the  city  of  Exeter,  and  in  one  of  them  the  father  lived. 
The  son  does  not  appear  to  have  had  any  occupation  until  about 
the  end  of  the  year  1854,  when  he  obtained  a  commission  in  a 
militia  regiment.  He  admits  he  was  told  by  Bidwill  that  the 
security  consisted  of  freehold  houses  of  the  father,  and  it  is  diffi- 
cult to  believe  that  he  did  not  know  which  were  the  houses, 
or  that  he  could  suppose  his  *  father  was  the  owner  of  some  *  117 
other  houses  that  formed  the  security. 

The  plaintiff  does  not  by  any  thing  that  he  has  sworn  exclude 
this  natural  inference,  for  although  he  states  that  he  did  not  know 
the  contents  of  the  packet  of  deeds  until  after  his  father's  death, 
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that  statement  is  consistent  with  the  fact  that  he  was  personally 
well  acquainted  with  the  six  houses  of  his  father  in  Exeter,  and 
knew  that  they  were  the  subject  of  his  security. 

But  I  do  not  feel  it  to  be  necessary  that  my  judgment  should 
rest  upon  the  conclusion  derived  from  these  circumstances.  For 
the  plaintiff's  further  statement  is,  that  in  February,  1855,  his 
father,  whilst  lying  dangerously  ill  in  bed  in  his  house  in  Exeter, 
spoke  to  him  the  plaintiff  upon  the  subject  of  his  trust  money  of 
4852.,  and  desired  him  to  call  on  Mr.  Bidwill  who  had  something 
for  him.  The  plaintiff  gives  no  further  account  of  the  conversar 
tion,  but  he  states  that  he  went  to  the  offices  of  Mr.  Bidwill,  and 
received  from  a  clerk  a  packet,  which  he  brought  back  to  his  father 
and  was  desired  to  keep,  and  which  he  says  he  presumed  contained 
the  deeds  and  security  for  the  money  due  to  him. 

The  plaintiff  states  that  he  never  opened  the  parcel  or  made  any 
inquiry  respecting  it,  but  that  he  affixed  his  seal  to  it  and  deposited 
it  with  his  bankers  at  Exeter.  If  (as  I  infer  the  fact  to  have  been) 
the  plaintiff  was  already  well  acquainted  with  the  security,  this 
statement  is  credible  ;  but  if  not,  it  is  hardly  to  be  believed  that  a 
man  who  was  anxious  about  the  security  for  his  money,  of  the 
nature  of  which  he  was  ignorant,  should  not  look  into  the  parcel 
when  given  to  him  before  he  sealed  and  deposited  it  with  his 
bankers.  It  is,  however,  immaterial,  for  I  must  impute  to 
*  118  him  the  knowledge  that  he  might  *  have  obtained  by  exam- 
ining the  packet  which  was  delivered  to  him  as  his  property. 
If  he  did  not  examine  it,  it  was,  I  think,  because  he  was  already 
well  acquainted  with  the  nature  and  subjects  of  the  security. 

The  plaintiff  further  states,  that  in  the  month  of  February,  1865, 
he  received  a  letter  from  his  father,  still  dangerously  ill,  requesting 
the  plaintiff,  in  the  event  of  his,  the  father's  death,  not  to  hold 
Mr.  Bidwill  responsible  for  the  485Z.,  and  enclosing  the  form  of  a 
memorandum  for  the  plaintiff  to  copy  and  sign  and  send  to  Bid- 
will.  The  form  or  language  of  the  memorandum  so  sent  by  the 
father  to  the  plaintiff  is  not  stated ;  but,  in  consequence  of  this 
request,  the  plaintiff  wrote  out,  signed,  and  sent  to  Bidwill  a  docu- 
ment in  the  following  words  :  — 

"  In  consideration  of  certain  deeds  of  conveyances  deliver'd  to 
me,  I  hereby  release,  quit  and  discharge  Joseph  Green  Bidwill, 
Esq.,  from  all  claims  and  liabilities  I  may  have  on  him  as  one  of 
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my  trustees,  uuder  the  will  of  the  late  William  Tucker,  Esq.  — 
Dated  26th  February,  1855.  — H.  A.  M.  Pabbant." 

This  paper  was  sent  to  Mr.  Bidwill  by  the  plaintiff  without  any 
condition  or  qualification.  Mr.  Bidwill  had  a  right  to  consider  it 
as  a  discharge  given  by  the  plaintiff  freely  and  deliberately,  with 
fiill  knowledge  of  his  rights,  and  after  he  had  satisfied  himself  of 
the  sufficiency  of  that  security  which  he  had  sometime  before 
applied  for  and  received.  The  plaintiff  appears  to  have  told  his 
father  that  he  had  sent  Bidwill  a  discharge. 

The  secret  intention  with  which  he  acted  is  best  described  by 
himself. 

With  respect  to  his  father,  he  tells  us  in  his  affidavit  that 
be  considered  what  he  did  as  a  matter  of  form  to  *  soothe    *  119 
bis  father  in  what  he  believed  to  be  his  last  illness. 

With  respect  to  Bidwill,  he  says  that  he  signed  the  paper  upon 
the  express  understanding  and  faith  that  the  representations  made 
to  him  on  the  2l8t  of  May,  1851,  by  the  defendant  Bidwill,  as  to 
the  ample  nature  of  the  security,  were  true,  and  that  the  packet 
banded  to  the  plaintiff  by  Bidwill's  clerk  contained  such  ample 
security.  The  plaintiff  does  not,  however,  state  that  he  expressed 
any  thing  of  the  kind  to  either  his  father  or  the  defendant.  The 
father  lived  until  the  14th  of  February,  }.859.  The  son  never 
undeceived  him  as  to  his  real  intentions.  He  permitted  his  father 
to  die  in  the  belief  that  Bidwill  had  been  effectually  discharged. 
He  permitted  Bidwill  also  to  remain  under  the  same  impression 
until  the  lOtti  of  December,  1859,  when  he  wrote  a  Jetter  to  Bid- 
will  demanding  payment  of  the  485Z. ;  and  in  the  month  of  April, 
1861,  the  bill  in  the  present  suit  was  filed.  Of  the  principles  of 
the  Court  there  can  be  no  doubt.  I  do  not  mean  to  weaken  them, 
and  I  will  state  them  even  more  strongly  than  I  remember  to  have 
seen  them  stated. 

The  duty  of  proving  an  effectual  discharge  lies  on  the  trustee. 
Where  a  breach  of  trust  has  been  committed,  from  which  a  trustee 
alleges  that  he  has  been  released,  it  is  incumbent  on  him  to  show 
that  such  release  was  given  by  the  cestui  que  truBt  deliberately  and 
advisedly,  with  full  knowledge  of  all  the  circumstances,  and  of 
bis  own  rights  and  claims  against  the  trustee ;  for  it  is  impossible 
to  allow  a  trustee  who  has  incurred  personal  liability  to  deal  with 
his  cestui  que  trust  for  his  own  discharge  upon  any  other  ground 
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than  the  obligation  of  giving  the  fullest  information,  and  of  show- 
ing that  the  cestui  que  trust  was  well  acquainted  with  his 

•  120    own  legal  *  rights  and  claims,  and  gave  the  release  freely 

and  without  pressure  or  undue  influence  of  any  descrip- 
tion.^ 

The  question  is,  Do  these  requisites  exist  in  the  case  before  me  ? 
I  am  of  opinion  that  they  do ;  and  further,  that  without  the  dis- 
charge the  acts  of  the  plaintiff  amount  to  an  acquiescence  in  the 
breach  of  trust,  and  an  acceptance  or  adoption  of  the  securit/ 
given  by  his  father. 

During  the  argument  I  referred  to  two  passages  in  the  judgment 
of  Lord  Eldon  in  Walker  v.  Symonds^  (a)  in  one  of  which  it  is 
said  that  the  acquiescence  of  the  cestui  que  trust  in  a  breach  of 
trust  will  release  the  tinistee,  and  in  the  other  that  the  cestui  que 
trusty  proving  that  the  breach  of  trust  was  neither  authorized  nor 
adopted  by  him,  may  proceed  against  the  trustees.  Acquiescence 
or  adoption  may  be  an  answer  to  the  cestui  que  trust;  and,  in  this 
case,  I  think  both  are  found. 

From  the  narrative  which  I  have  given  of  the  plaintiff's  acts, 
taken  almost  entirely  from  his  own  affidavit,  it  is  plain  that,  from 
the  time  he  attained  majority  in  March,  1851,  ten  years  before  the 
institution  of  this  suit,  he  was  well  aware  of  his  own  rights  and 
of  the  liability  of  Bid  will.  He  knew  well  the  breach  of  trust 
which  had  been  committed,  by  the  money  having  been  lent  to  his 
father.  For  the  reasons  which  I  have  given,  I  impute  to  him  full 
knowledge  of  the  nature  of  the  security,  and  of  his  father's  houses 
which  were  the  subject  of  it.  In  January,  1855,  without  any 
solicitation  from  Bidwill,  he  voluntarily  and  deliberately  requests 
that  the  security  which  his  father  had  given  might  be  handed  over 
to  him,  and  he  accepts  and  treats   it  as  his  property.     After 

(a)  3  Swanst.  64,  76. 

^  See  1  Sugden  V.  &  P.  (Sth  Am.  ed.)  252,  and  cases  in  note  (g),  253  and 
notes;  Montmorency  v.  Devereux,  7  CI.  &  Fin.  (Am.  ed.)  188,  and  note  (1), 
and  cases  cited;  Negley  9.  Lindsay,  67  Penn.  St.  217;  Savery  v.  King,  5  H. 
L.  Cas.  627;  Wall  v.  Cockerel!,  10  H.  L.  Cas.  229;  Williams  v.  Reed,  S 
Mason,  405;  Stump  v.  Gaby,  2  De  G.,  M.  &  G.  623,  note  (1),  and  cases; 
Bond  »..Bond,  7  Allen,  1;  1  Leading  Cas.  in  Eq.  (3d  Am.  ed.)  [141],  [142], 
207,  208,  and  cases  cited;  Skottowe  v.  Williams,  3  De  G.,  F.  &  J.  535.  and 
note  (1) ;  Kerr  F.  &  M.  (1st  Am.  ed.)  298-^02 ;  Cumberland  Coal  Co.  ». 
Sherman,  20  Md.  117 ;  Life  Association  of  Scotland  v,  Siddal,  3  De  G.,  F.  & 
J.  74;  Lloyd  v.  Attwood,  3  De  G.  &  J.  615. 
[92] 


HOLDING  V.  LANE.  *  120 

an  *  intenral  quite  sufficient  to  enable  him  to  become  fully  *  121 
acquainted  (if  he  was  not  already)  with  the  nature  and 
Talue  of  the  security,  he  freely  and  without  pressure  sends  an 
ample  discharge  to  Bidwill.  I  say  without  pressure,  for  I  cannot 
regard  the  entreaty  of  his  sick  father  as  amounting  to  undue 
influence.  His  design  in  giving  the  discharge  is  apparent,  it  is 
even  avowed  by  himself.  In  plain  words,  it  was  to  cheat  his 
father  and  Bidwill  into  the  belief,  so  long  as  the  father  lived,  that 
his  claim  against  Bidwill  was  relinquished,  and  then  to  renew  it 
as  soon  as  the  father  had  ceased  to  exist. 

If  I  permitted  this  to  be  done  successfully  by  means  of  the 
rules  and  principles  of  this  Court,  I  should  make  them  instru- 
ments for  perpetrating  the  greatest  fraud  and  injustice. 

Therefore  reverse  the  decree  of  the  Master  of  the  Rolls,  and 
let  so  much  of  the  plaintiff's  bill  as  seeks  any  relief  against  Bid- 
will  be  dismissed  with  costs. 
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1863.    January  14,  21.    Before  the  Lord  Chancellor  Lord  Westburt. 

An  acknowledgment  by  a  mortgagor  of  more  than  six  years^  arrears  of  interest 
being  due  upon  a  first  mortgage  does  not  preclude  a  puisne  mortgagee  from 
relying  on  the  Statute  of  Limitations.' 

Therefore  where  the  mortgagor  was,  but  a  second  mortgagee  was  not,  a  party 
to  a  transfer  of  a  first  mortgage,  the  interest  on  which  was,  and  was  in  the 
transfer  recited  to  be,  upwards  of  six  years  in  arrear :  Hdd,  that  notwith- 
standing this  recital,  the  second  mortgagee  was  entitled  to  redeem  the  first 
mortgagee  on  payment  of  principal  and  six  years*  arrears  only  of  interest. 

This  was  an  appeal  from  a  decision  of  the  Y  ice-Chancellor 
Stuart  holding  in  a  foreclosure  suit,  instituted  by  a  first  mort- 
gagee against  puisne  encumbrancers  and  the  heir  of  the  mortgagor, 
that  the  puisne  encumbrancers  could  not  efTectually  set  up  the 
Statute  of  Limitations,  and  could  only  redeem  on  paying  the 
whole  arrears  of  interest  exceeding  six  years'  arrears. 

The  first  mortgage  was  dated  the  9th  of  May,  1834,  and  thereby 

>  See  1  Dart  Y.  &  P.  (4th  Eng.  ed.)  867 ;  Goope  v.  Cresswell,  L.  R.  2  Ch. 
Ap.  128,  124. 
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Joseph  Lane,  the  owner  in  fee,  demised  to  Thomas  Lane  and 
Walter  Sprott,  who  were  the  trustees  of  the  settlement  made  on 
the  marriage  of  Edmund  and  Ann  Bennett,  two  pieces  of  land  at 
Stowheath,  in  the  parish  of  Wolverhampton,  for  1000  years  with- 
out impeachment  of  waste,  subject  to  a  proviso  for  cesser  of  the 
term  on  payment  by  Joseph  Lane  to  Thomas  Lane  and  Walter 
Sprott  of  a  sum  of  1281/.  129.  Sd.  and  interest. 

Joseph  Lane  died  on  the  25th  of  August,  1831,  having  by  his 
will  devised  to  Thomas  Lane,  who  was  his  nephew  and  heir-at-law, 
his  freehold  land  and  hereditaments  at  Stowheath. 

By  indentures  dated  respectively  the  28d  of  February,  1846, 
Sydney  AUeyhe  was  appointed  a  trustee  of  the  12812.  12«.  Sd. 
jointly  with  Thomas  Lane,  in  the  place  of  Walter  Sprott,  who  had 
died  on  the  3d  of  May,  1844,  and  the  mortgaged  premises  were 
assigned  to  and  became  vested  in  Tliomas  Lane  and  Sydney 

'  Alleyne,  subject  to  redemption  by  Thomas  Lane. 
♦123        *In  September,  1847,  part  of  the  mortgaged  land  was 
sold,  and  250  Z.,  the  price  of  the  part  sold,  paid  to  Thomas 
Lane  and  Sydney  Alleyne  in  part  discharge  of  the  mortgage  debt 
of  1281?.  12«.  M. 

The  second  mortgage  on  the  property  was  effected  by  an  indent- 
ure dated  the  Ist  of  May,  1848,  and  made  between  Thomas  Lane 
(in  his  character  of  owner  of  the  reversion  in  fee  of  the  mort- 
gaged premises  expectant  on  the  mortgage  term  of  1000  years)  of 
the  first  part,  Maria  Lane  of  the  second  part,  John  Elworthy 
Cutcliffe  and  Elizabeth  his  wife  of  the  third  part,  Anthony  Boulton 
and  Harriet  his  wife  of  the  fourth  part,  and  Anthony  Boulton  and 
John  Elworthy  Cutcliffe  of  the  fifth  part,  and  thereby  Thomas 
Lane  conveyed  to  Anthony  Boulton  and  John  Elworthy  Cutcliffe 
in  fee  so  much  of  the  premises  comprised  in  the  mortgage  of  1831 
as  were  not  sold  in  1847,  upon  trust  to  sell  the  same  and  out  of 
the  proceeds  and  mesne  rents  and  profits  to  reimburse  themselves 
the  expenses  attending  the  execution  of  the  trusts  and  then  to  pay 
interest  on  a  sum  of  8211.  Ss.  lid.  due  to  Maria  Lane,  and  interest 
on  a  sum  of  718/.  Is.  9d.  due  to  the  trustees  of  a  settlement  made 
on  the  marriage  of  Elizabeth  Cutcliffe  with  a  former  husband 
named  William  Dick,  and  after  payment  of  such  interest  to  pay  to 
Maria  Lane  or  her  assigns,  and  to  the  trustees  for  the  time  being 
of  the  marriage  settlement  of  Elizabeth  Cutcliffe  and  William  Dick 
respectively,  the  above  sums  of  827Z.  8«.  lid.  and  718Z.  75.  9<f. 
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without  preference ;  and  upon  further  trust  to  pay  to  Anthony 
Boulton  the  sum  of  4611. ;  and  to  pay  out  of  the  surplus  (if  any) 
to  Maria  Lane  and  Anthony  Boulton  and  their  respective  assigns, 
the  sums  of  22002.  and  loOOZ.  without  preference  ;  and  to  pay  the 
ultimate  residue  to  Thomas  Lane. 

In  1852  a  further  part  of  the  mortgaged  premises  was 
♦  sold,  and  Anthony  Boulton  and  John  Elworthy  CutclifFe    *  124 
concurred  with  Thomas  Lane  and  Sydney  AUeyne  in  the 
conveyance    to  the    purchasers,  but  the    purchase-money,  6272^ 
5a.  8(2.,  was  paid  to  Thomas  Lane  and  Sydney  AUeyne  in  further 
reduction  of  their  mortgage  debt. 

By  an  indenture  dated  the  11th  of  November,  1856,  on  which 
the  question  turned,  and  which  was  made  between  Thomas  Lane 
of  the  first  part,  Thomas  Lane  and  Sydney  Alleyne  of  the  second 
part  and  the  plaintiff  of  the  third  part,  after  reciting  that  there 
remained  due  on  account  of  the  principal  money  secured  by  the 
indenture  of  the  9th  of  May,  1831,  the  sum  of  404Z.  7».,  and  that 
there  was  also  due  on  such  security  the  sum  of  802Z.  15«.  lOd.  for 
arrears,  of  interest,  as  Thomas  Lane  thereby  admitted,  it  was 
witnessed  that  in  consideration  of  555Z.  148.  lid.  by  the  plaintiff 
paid  to  Thomas  Lane  and  Sydney  Alleyne,  Thomas  Lane  and 
Sydney  Alleyne  assigned  to  the  plaintiff  the  principal  sum  of  404Z. 
7«.,  secured  by  the  indenture  of  the  9th  of  May,  1831,  and  all 
interest  then  due  or  to  become  due  thereon,  and  the  full  benefit  of 
all  securities  for  the  same  moneys  and  every  part  thereof  and  the 
two  pieces  of  land  at  Stowheath  (except  such  portions  as  had  been 
sold)  for  the  remainder  of  the  1000  years'  term,  subject  to  the 
then  subsisting  equity  of  redemption  under  the  indenture  of  the 
9th  of  May,  1831. 

Thomas  Lane  died  in  December,  1859,  intestate.  Anthony 
Boulton  died  in  May,  1854,  and  Samuel  John  Maclurcan  was  the 
acting  executor  of  his  will. 

The  persons  now  entitled  to  the   718?.  7«.  9d.  were  James 
Edward  Jackson  Riccard  (the  sole  surviving  trustee  of  the 
marriage  settlement  of  Elizabeth  Cutcliffe  *and  William    *125 
Dick)  and  Anna  Dick,  the  only  child  of  that  marriage,  who 
was  the  only  person  besides  her   mother  beneficially  interested 
under  that  settlement. 

No  sale  was  ever  made jinder  the  trusts  of  the  indenture  of  the 
Ist  of  May,  1848,  and  the  moneys  secured  by  it  remained  unpaid. 
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There  was  owing  to  the  plaintiff  also  the  whole  of  the  principal 
sum  assigned  to  him  by  the  indenture  of  the  11th  of  November , 
1856,  and  a  large  arrear  of  interest. 

On  the  24th  of  July,  1861,  he  filed  the  bill  in  the  present  suit, 
praying  for  the  usual  foreclosure  decree.  In  answer  tliereto,  the 
defendants  John  Elworthy  Gutclifie  and  his  wife  submitted,  that 
the  sum  of  302Z.  16».  lOd.,  arrears  of  interest,  expressed  to  be 
assigned  by  the  indenture  of  the  11th  of  November,  1856,  could 
not  be  turned  into  principal  so  as  to  carry  interest,  and  that  no 
more  than  six  years'  arrears  of  interest  could  be  recovered  by  the 
plaintiff  against  the  estate.  The  defendants  Maria  Lane  and 
Samuel  John  Maclurcau  also  by  their  answer  submitted,  whether 
in  taking  tlie  accoimt  of  what  was  due  to  the  plaintiff,  he  would 
be  entitled  "to  arrears  of  interest  for  more  than  six  years  as  against 
those  defendants  or  either  of  them.  The  defendants  claimed 
the  benefit  of  the  Statute  of  Limitations  as  fully  as  if  they  had 
pleaded  it. 

The  cause  came  on  for  hearing  on  motion  for  decree,  as  reported 

in  Mr.  Giffard's  Reports,  (a)  and  by  the  decree  under  appeal  it 

was  declared  that  the  plaintiff  was  entitled  to  the  302Z.  155.  lOd., 

being  the  arrears  of  interest  due  on  the  11th  of  November,  1856, 

and  to  all  subsequent  interest  which  had  accrued  due  on  the 

*  126    principal  *  sum  of  407i.  7«.,  secured  by  the  indenture  of  the 

9th  of  May,  1831,  and  transferred  to  the  plaintiff  by  the  in- 
denture of  the  11th  of  November,  1856,  and  also  to  the  principal 
money  due  under  tlie  same  indenture ;  and  the  decree  proceeded 
to  grant  relief  on  the  footing  of  the  declaration. 

The  defendants  Maria  Lane,  J.  E.  J.  Riccard,  Elizabeth  Cut- 
cliffe  and  Anna  Dick  appealed  from  so  much  of  this  decree  as 
declared  the  plaintiff  entitled  to  the  302Z.  15«.  lOd.  arrears  of 
interest  due  on  the  11th  of  November,  1856,  and  to  all  subsequent 
interest,  and  prayed  a  declaration  that  he  was  entitled  as  against 
them  to  six  years'  arrears  of  interest  only  up  to  the  time  of  the 
institution  of  this  suit,  and  consequential  relief. 

Mr.  Bacon  and  Mr.  W.  W.  Karslake,  for  the  appellants. — 
Inasmuch  as  the  puisne  encumbrancers  were  no  parties'  to  the 
deed  of  the  11th  of  November,  1856,  the  recital  therein  contained  of 

(a)  Vol.  8,  p.  661, 
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aFrears  of  interest  being  due  could  not  bind  them.    The  recital, 
although  an  acknowledgment  by  a  person  liable  to  pay  (a)  the 

(a)  The  sections  of  the  Act  on  which  the  argument  turned  were  the  follow- 
ing:— 

Sect.  1.  **  That .  .  .  except  where  the  nature  of  the  provision  or  the  con- 
text of  the  Act  shall  exclude  such  construction  ...  the  word  *  person  ^  shall 
extend  to  ...  a  class  of  creditors  or  other  persons  as  well  as  an  individual." 

Sect.  28.  *'  That  when  a  mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  rents  and  profits  of  any  land,  or  the  receipt  of  any  rent  comprised 
in  his  mortgage,  the  mortgagor,  or  anj  person  claiming  through  him,  shall  not 
luring  a  suit  to  redeem  the  mortgage,  but  within  twenty  years  next  after  the 
time  at  which  the  mortgagee  obtained  such  possession  or  receipt,  unless  ih  the 
mean  time  an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his  right  of 
redemption  shall  have  been  given  to  the  mortgagor  or  some  person  claiming  his 
estate,  or  the  agent  of  such  mortgagor  or  person,  in  writing,  signed  by  the 
mortgagee  or  the  person  claiming  through  him ;  and  in  such  case,  no  such  suit 
shall  be  brought  but  within  twenty  years  next  after  the  time  at  which  such* 
acknowledgment,  or  the  last  of  such  acknowledgments  if  more  than  one,  was 
given ;  and  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one 
person  claiming  through  the  mortgagor  or  mortgagors,  such  acknowledgment, 
if  given  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as 
effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons ;  but 
where  there  shall  be  mOre  than  one  mortgagee  or  more  than  one  person  claim- 
ing the  estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment 
signed  by  one  or  more  of  such  mortgagees  or  persons  shall  be  effectual  only  as 
against  the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons 
doming  any  part  of  the  mortgage  money,  or  land,  or  rent,  by,  from,  or  under 
him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or  estates,  interest 
or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate  or  estates, 
interest  or  interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mort- 
gagors a  right  to  redeem  the  mortgage  as  against  the  person  or  persons  entitled 
to  any  other  undivided  or  divided  part  of  the  money,  or  land,  or  rent  ..." 

Sect.  40.  **  That  after  the  31st  day  of  December,  1888,  no  action  or  suit  or 
other  proceeding  shall  be  brought  to  recover  any  sums  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the  mean 
time  some  part  of  the  principal  money  or  some  interest  thereon  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been  given  in 
writing,  signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent;  and  in  such  case  no  such  action,  or 
suit,  or  proceeding  shall  be  brought  but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or  acknowledgments  if  more 
than  one  was  given." 

Sect.  42.  "  That  after  the  said  31st  day  of  December,  1833,  no  arrears  of 
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*  127    interest,  still  was  *  not  an  acknowledgment  by  all  the  per- 

sons liable  to  pay,  or  entitled  to  pay,  the  interest,  and  con- 
sequently did  not  take  the  case  out  of  the  statute. 

*  128        *  [  The  Lord  Chancellor  referred  to  Hbpkinson  v.  Bolt,  (a)  ] 

The  principle  of  that  case  is  that  the  first  mortgagee  and  the 
mortgagor  shall  not  affect  the  right  of  a  second  mortgagee.  The 
arrears  of  interest,  ultra  the  six  years  in  this  case,  are  in  the  same 
position  as  the  further  advances  made  by  the  first  mortgagee  in 
that  after  notice  of  the  second  mortgage.  It  was  his  own  fault 
that  he  permitted  the  interest  to  fall  into  arrear.  It  was  suggested 
below  that  the  second  mortgagee  could  not  complain  of  the  whole 
arrears  of  interest  on  the  first  mortgage  being  charged  against  him, 
because  the  statute  informed  him  that  an  acknowledgment  made 
behind  his  back  by  the  mortgagor  would  let  in  all  the  arrears. 
This  however  was  the  same  argument  as  that  unsuccessfully  urged 
in  Hopkinson  v.  Rolt.  In  that  case,  when  the  second  mortgagee 
advanced  his  money  he  had  notice  that  the  first  mortgage  was  given 
to  secure  future  advances  as  well  as  the  gross  sum  then  due.  But 
it  was  held  that  the  facts  of  a  second  mortgage  being  made  and 
notice  thereof  being  given  to  the  first  mortgagee  put  a  stop  to  the 
further  advances.  That  reasoning  applies  to  the  present  case.  If 
there  had  been  no  second  mortgage,  an  acknowledgment  by 

*  129    the  mortgagor  would  *  have  let  in  all  the  arrears ;  but  the 

fact  that  there  is  a  second  mortgage  prevents  this.     It  is 

rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon  or  payable  out 
of  any  land  or  rent,  or  in  respect  of  any  legacy  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or 
suit,  but  within  six  years  next  after  the  same  respectively  shall  have  become 
due,  or  next  af^er  an  acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto  or  his  agent  signed  by  the  person  by  whom 
the  same  was  payable  or  his  agent :  Provided  nevertheless,  that  where  any  prior 
mortgagee  or  other  encumbrancer  shall  have  been  in  possession  of  any  land,  or 
in  the  receipt  of  the  profits  thereof  within  one  year  next  before  an  action  or  suit 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other 
encumbrance  on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage 
or  encumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  prior  mortgagee  or 
encumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  term  of  six  years/^ 
(a)  9  H.  L.  Cas.  514. 
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contrary  to  justice  that  one  person  should  be  bound  by  the  admis- 
sions of  another,  except  in  cases  of  continuing  joint  contract. 
Putnam  v.  Bates,  (a)  Fordham  v.  Wallis.  (6)  In  the  last-men- 
tioued  case,  executors,  who  were  also  trustees  of  real  estate  not 
devised  subject  to  the  payment  of  debts,  paid  interest  due  on  a  debt 
of  their  testator ;  yet  it  was  held  that  such  payment  made  by  them 
in  their  character  of  executors  did  not  affect  the  real  estate, 
although  in  their  own  hands,  because  it  was  in  their  hands  in  the 
character  of  trustees ;  and  in  his  judgment  in  that  case  the  Yice- 
Chancellor  Turner  says,  speaking  of  Putnam  v.  Bates :  "  The 
case  rests  upon  the  decisions  in  Atkins  v.  Tredgold  (c)  and  Slater 
T.  Lawson,  ((2)  and  the  principle  of  those  cases  was  this, — that 
one  party  was  not  to  be  bound  by  the  admissions  of  another  except 
in  cases  of  continuing  joint  contract.  This  principle  is  surely 
founded  in  justice.  Apart  from  purely  legal  considerations,  it  can- 
not, I  think,  be  doubted,  that  it  ought  not  to  be  in  the  power  of 
any  person  by  his  admissions  to  revive  a  right  against  another, 
which,  but  for  that  admission,  would  have  been  wholly  extinguished, 
as  was  the  case  in  Channell  v.  Ditchbum.^^  (je)  Those  remarks 
are  precisely  applicable  to  the  present  case. 

Then,  as  to  the  words  of  the  42d  section  of  the  statute,  the 
expression  "  the  person  by  whom  the  same  was  payable  "  means, 
when  interpreted  by  the  enactment  contained  in  the  Ist  section, 
all  the  persons  by  whom  the  interest  is  payable ;  and  so  far  as  the 
42d  section  goes,  the  mortgage  must  be  looked  at,  and  not 
merely  the  personal  liability  of  the  mortgagor  under  *  his  *  130 
covenant  to  pay.  In  other  words,  the  persons  by  whom  the 
interest  is  payable  include  persons  incidentally  liable  to  pay,  as 
well  as  the  mortgagor,  who  is  personally  liable  on  his  contract. 
Tlie  section  must  be  read  distributively.  An  acknowledgment  by 
all  the  persons  entitled  to  redeem  will  bind  all.  An  acknowledg- 
ment by  one  only  of  such  persons  will  bind  only  that  one  person. 

They  also  cited  on  the  first  point  Lord  St.  John  v.  Boughton,  (jf) 
Roddam  v.  Morley,  (A)  Francis  v.  Groves,  (f) 

(a)  8  Russ.  188.  (0  6  M.  &  W.  494. 

(6)  10  Hare,  217.  (g)  9  Sim.  219. 


(c)  2  B.  &  C.  23.  (A)  1  De  G.  &  J.  1. 

(d)  1  B.  &  Ad.  396.  (i)  5  Hare,  39. 
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Mr.  Molina  and  Mr.  W.  F.  Robinson,  for  the  plaintiff,  the  respon- 
dent.—  Before  this  statute  passed,  a  puisne  encumbrancer  took  his 
security  subject  to  the  first  mortgagee's  right  to  recover  twenty 
years'  arrears  of  interest.  The  statute  cut  down  the  rights  of  the 
first  mortgagee,  and  must  therefore  be  construed  strictly.  The 
expression  "  person  by  whom  the  interest  was  payable  "  in  the  42d 
section  primarily  means  the  mortgagor,  and  a  secondary  meaning 
should  not  be  given  to  the  phrase  so  as  to  curtail  the  first  mortga- 
gee's rights  further  than  the  letter  of  the  statute  has  that  effect ; 
the  proviso  at  the  end  of  the  42d  section  shows  that  the  legislature 
had  the  case  of  several  encumbrancers  in  its  contemplation  when 
sanctioning  the  enactment  contained  in  that  section.  If  it  had 
intended  to  include  a  subsequent  mortgagee  under  the  words  "  per- 
son by  whom  the  interest  was  payable,"  it  would  have  used  apt 
words  to  describe  him,  as  indeed  it  has  in  the  latter  part  of  the 
section.  If  the  appellants'  construction  is  to  prevail,  it  might  be 
that  a  first  mortgagee  would  be  in  a  worse  position  than  a 

*  131    *  subsequent  encumbrancer ;  for  if  a  second  mortgagee  were 

in  possession,  then  a  third  mortgagee  would,  under  the  pro- 
viso at  the  close  of  section  42,  recover  all  his  arrears  of  interest, 
whereas  the  first  mortgagee  would  only  have  six  years'  arrears. 
Then  the  40th  section  shows  that  the  word  "  payable  "  means  pay- 
able by  the  person  by  whom  the  principal  is  payable. 

The  28th  section  shows  that  when  it  was  intended  to  enact  that 
an  acknowledgment  given  by  one  person  should  not  bind  another 
not  a  party  to  it,  the  legislature  said  so  in  so  many  words.  In 
the  40th  and  42d  sections,  the  effect  of  an  acknowledgment  is 
not  so  restricted  as  it  is  in  the  28th  section.  The  conclusion  is 
obvious,  that  the  legislature  intended  an  acknowledgment  under 
the  40th  and  42d  sections  to  bind  every  one. 

They  also  commented  on  and  distinguished  the  cases  cited  on 
behalf  of  the  appellants,  and  referred  to  Sugden's  Real  Property 
Statutes,  (a) 

Mr.  Bacon^  in  reply. 

Judgment  reserved. 

(a)  Page  132  (2d  ed.). 
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January  21. 

The  Lord  Chancellor. — This  case  depends  on  the  true  con- 
struction of  the  42d  section  of  the  Act  for  the  Limitation  of  Actions 
and  Suits  relating  to  real  property,  viz.,  the  8  &  4  Will.  4,  c.  27. 

The  Vice-Chancellor  has  decided,  that  where  there  are  succes- 
sive mortgages,  and  arrears  of  interest  for  more  than  six  years  are 
due  on  the  first  mortgage,  an  acknowledgment  in  writing 
that  such  arrears  are  due,  *  signed  by  the  mortgagor,  will  *  132 
enable  the  first  mortgagee  to  recover  the  whole  amount  of 
the  arrears  out  of  the  laud  as  against  the  second  and  subsequent 
mortgagees. 

In  his  reasons  for  this  decision,  the  Vice-Chancellor  apparently 
holds  that  the  words  in  the  42d  section,  viz.,  "the  person  by  whom 
the  same  was  payable,"  mean  the  person  who  was  liable  at  law  to 
pay  the  interest  under  the  contract,  that  is  the  mortgagor  or  his 
representative,  and  accordingly  he  considers  the  second  mortgagee 
as  not  included  within  those  words. 

This  decision  leads  to  very  extraordinary  and  alarming  conse- 
quences. If  it  be  well  founded,  then  according  to  the  true  intent 
and  meaning  of  this  statute,  the  right  of  one  man  may  be  taken 
away  by  the  act  of  another.  If  the  second  mortgagee  be  in  pos- 
session, and  the  first  mortgagee  seeks  to  recover  his  principal  and 
arrears  of  interest  for  twenty  years  by  a  suit  for  foreclosure  or 
sale,  is  the  second  mortgagee  to  be  at  liberty  to  plead  or  insist  on 
tliis  enactment  ?  It  is  impossible  to  deny  his  right  so  to  do.  But 
according  to  this  decision,  if  the  first  mortgagee  obtains  at  any 
time  the  acknowledgment  in  writing  of  the  mortgagor  or  his  repre- 
sentative, the  right  of  the  second  mortgagee  is  defeated,  and  all 
the  arrears  are  recoverable  against  the  second  ^nd  subsequent 
mortgagees.  That  is  to  say,  the  mortgagor  or  his  representative, 
who  may  have  no  interest  whatever  in  the  lands  (for  the  ultimate 
equity  of  redemption  may  not  be  worth  one  shilling),  shall  be 
enabled  to  charge  the  estate  anew  with  any  amount  of  arrears  of 
interest  as  against  the  second  and  subsequent  mortgagees. 

The  Court  is  bound  by  every  principle  of  judicial  interpretation 
to  find,  if  possible,  a  construction  of  the  statute  which  does 
not  involve   consequences  so  inconsistent  with  *  natural    *  133 
justice.      Speaking  with  great  respect  to  the  Vice-Chan- 
cellor, the  vice  of  the  decision  lies  in  the  limited  interpretation 
which  is  put  upon  the  words  "  by  whom  the  same  was  payable." 
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These  words  do  not  denote  merely  the  persons  who  are  legally 
bound  by  contract  to  pay  the  interest,  but  all  the  persons  against 
whom  the  payment  of  such  arrears  may  be  enforced  by  any  action 
or  suit,  and  by  whom  therefore,  as  they  have  a  right  to  pay  such 
interest  in  redemption  of  their  land,  interest  may  be  properly  said 
to  be  payable. 

If  a  legacy  is  by  will  charged  upon  land,  which  is  then  specifi- 
cally devised,  the  devisee  is  not  liable  by  any  contract  to  pay  the 
legacy  or  the  interest  thereon,  but  he  is,  nevertheless,  a  person  by 
whom  such  legacy  and  interest  are  payable ;  ^  for  he  is  entitled  to 
redeem  the  lands  devised  to  him. 

In  truth,  these  words  of  the  statute,  far  from  having  the  limited 
construction  of  the  Vice-Chancellor,  appear  to  have  been  selected 
as  a  description  capable  of  including  not  only  every  person  liable 
•  to  be  sued  at  law,  but  every  person  who,  having  an  interest  in  the 
land  sought  to  be  charged,  might  be  properly  sued  as  a  defendant 
in  a  suit  in  equity,  brought  to  enforce  payment  of  the  principal 
and  interest  out  of  such  land. 

If  this  be  so,  it  follows  as  a  necessary  consequence,  that  it  was 
not  the  intention  nor  is  it  the  effect  of  the  section  to  give  to  the 
mortgagor  or  other  person,  who  is  "  by  law  compellable  to  pay  the 
interest,"  a  statutory  power  to  deprive,  by  his  acknowledgment 
given  to  a  prior  encumbrancer,  the  subsequent  encumbrancers  of 
the  benefit  of  the  statute,  which  would  be  monstrously  unjust,  but 
to  enact  a  plain  and  simple  rule  that  no  person  having  a 

*  134    charge  on  lands  shall  recover  more  than  six  *  years'  interest 

on  such  charge  against  any  other  person  having  an  interest 
in  the  lands  without  an  acknowledgment  in  writing,  signed  by  such 
person  or  by  some  former  owner  from  whom  the  interest  is  derived. 
This  is  the  natural  and  just  interpretation  of  the  4l8t  and  42d 
sections,  and  makes  them  consistent  with  the  language  of  the  28th 
section  of  the  statute. 

^  In  Pickering  v.  Pickering,  6  N.  H.  120,  it  was  held  that  when  a  deTisee 
accepts  land  charged  by  will  with  the  payment  of  a  legacy,  he  becomes  a  debtor, 
by  reason  of  the  land,  for  the  legacy,  and  is  bound  like  any  other  debtor  to  pay 
the  legacy  without  a  demand.  He  stands  on  the  same  ground  as  if  he  had  expressly 
promised  to  pay.  See  Swasey  v.  Little,  7  Pick.  296.  So  in  Adams  v,  Adams, 
14  Allen,  65,  66,  Foster  J.,  said :  '*  Upon  the  acceptance  of  such  a  devise,  the 
law  raises  an  implied  promise  by  the  devisee  of  the  estate,  in  favour  of  the 
legatee  of  the  money  charged  upon  it."  See  also  Bowker  v,  Bowker,  9  Cush. 
519 ;  Felch  v.  Taylor,  18  Pick.  138. 
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Therefore,  reverse  the  order  of  the  Vice-Chancellor,  so  far  as  it 
relates  to  the  arrears  of  interest  on  the  mortgage  of  1831,  and 
declare  the  plaintiff  entitled  to  recover  interest  for  the  six  years 
only  which  immediately  preceded  the  filing  of  the  bill,  and  let  the 
plaintiff  pay  such  costs  (other  than  the  costs  of  the  rehearing)  as 
have  been  occasioned  by  the  larger  claim  of  interest.  The  deposit 
must  be  returned. 


WETHERELL  v.  WETHERELL. 
.  1863.    January  16,  21.    Before  the  Lord  Chancellor  Lord  Westbury. 

A  testator  directed  that  **  the  annual  interest  onlj  ^  of  the  residue  of  his  prop- 
erty, of  whatever  kind,  should  be  divided  into  as  many  equal  parts  as  there 
might  be  children  of  W.,  share  and  share  alike,  as  each  of  the  said  children 
should  come  of  age,  and  that  in  case  any  one  of  the  said  children  should  die 
without  any  children,  then  and  in  that  case  his  or  her  share  of  the  said  annual 
interest  should  devolve  to  the  surviving  children,  share  and  share  alike,  and  so 
on  successively  until  the  whole  amount  of  the  said  interest  of  the  said  residue 
should  come  into  the  hands  of  the  grandchildren  and  great-grandchildren 
ofW. 

JBeld^  that  the  children  took  immediate  interests  for  life,  and  that  there  was  no 
intestacy  by  reason  either  of  incomplete  disposition  or  of  uncertainty  or 
remoteness. 

This  was  an  appeal  of  some  of  the  next  of  kin  of  a  testator  from 
the  decision  of  Yice-Chancellor  Stuart,  holding  that  there  was  no 
intestacy  as  to  any  interest  in  the  testator's  property. 

♦  William  De  Canlier,  the  testator  (for  the  administration    *  135 
of  whose  estate  the  suit  was  instituted),  by  his  will  dated 
the  13th  of  September,  1855,  gave  and  bequeathed  as  follows :  — 

^^  After  all  my  just  debts  and  funeral  expenses  and  the  various 
legacies,  donations,  &c.,  herein  specified  are  fully  paid  and  settled 
with  all  the  parties  concerned  therein,  my  will  is,  that  the  annual 
interest  only  of  all  the  residue  of  my  property  of  whatsoever  kind 
or  wheresoever  placedshall  be  divided  into  as  many  equal  parts  or 
shares  as  there  may  be  children  living  and  begotten  of  the  body  of 
Thomas  Nathaniel  Wetherell  ...  on  the  body  of  his  present 
wife  Louisa  Wetherell,  share  and  share  alike  as  each  of  the  said 
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children  come  of  age.  And  in  case  any  one  of  the  said  children 
shall  die  without  any  children  of  their  own  lawfully  begotten,  then 
in  that  case  his  or  her  share  of  the  said  annual  interest  (as  the 
case  may  be)  shall  devolve  to  the  surviving  children,  share  and 
share  alike,  and  so  on  successively  until  the  whole  amount  of  the 
said  interest  of  the  said  residue  comes  into  the  hands  of  the 
grandchildren  and  great-grandchildren  of  the  above-said  Thomas 
Nathaniel  Wetherell  and  of  his  wife  Louisa  Wetherell." 

By  the  decision  under  appeal,  which  was  made  on  further  con- 
sideration on  the  22d  of  July,  1862,  and  is  reported  in  Mr. 
GiflFard's  Reports,  (a)  the  Vice-Chancellor  held  that,  according  to 
the  true  construction  of  the  will,  the  seven  children  of  the  plaintiflF 
by  Louisa  Mary  his  wife  (in  the  will  called  Louisa)  who  wire 
living  at  the  time  of  the  death  of  the  testator  became  entitled  upon 
the  death  of  the  testator  to  the  whole  annual  interest,  rents,  and 
profits  of  the  clear  residue  of  the  real  and  personal  estate  as 
tenants  in  common  for  life,  with  remainder  to  all  the  children  of 
such  children  ;  and  as  to  the  personal  estate  as  tenants 

*  136    *  in   common  absolutely  per  stirpes ;  and  as  to  the  real 

estates  as  tenants  in  common  in  fee-simple  per  stirpes  ;  and 
in  case  any  one  or  more  of  the  children  of  the  plaintiflF  by  the 
said  Louisa  Mary  his  wife  should  die  without  ever  having  had  any 
child,  then  the  share  or  respective  shares  of  such  child  or  children 
so  dying,  as  well  original  as  accruing,  should  go  to  the  other  or 
others  of  the  said  children  of  the  plaintiff  by  the  said  Louisa  his 
wife  as  tenants  in  common  for  life,  with  remainder  to  all  the 
children  of  such  other  or  others  of  the  said  children  as  should 
have  any  child,  and  as  to  the  personal  estate  as  tenants  in  conmion 
absolutely  per  stirpes^  and  as  to  the  real  estates  as  tenants  in  com- 
mon in  fee-simple  per  stirpes.  The  appellants  were  three  of  the 
testator's  next  of  kin  at  the  time  of  his  death  who  had  been  served 
with  the  decree  and  allowed  to  attend  the  proceedings  under  it 

Mr,  Hbbhause  and  Mr.  Fry^  for  the  appellants.  —  The  rule  which 
gives  an  absolute  interest  in  a  fund,  where  there  is  a  general  gift 
of  the  income,  is  not  a  very  strong  rule :  Blann  v.  Bell^  (6)  and 
no  gift  to  the  children  of  Thomas  Nathaniel  Wetherell  can  be 

(a)  VoL  4,  p.  61.  (5)  5  De  G.  &  Sm.  658. 
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implied  from  the  gift  over  in  their  default :  Jarman  on  Wills,  (a) 
and  Randagh  v.  Ranelagh,  Qi)  there  cited.  The  trusts  for  the  grand- 
children are  void  for  remoteness  and  uncertainty. 

Mr.  Matins  and  Mr,  Pemberton  appeared  for  the  children. 

Mr.  Qreene  and  Mr.  Eddis^  for  a  grandchild  of  the  testator. 

*  Mr.  Bacon  and  Mr.  &.  L.  Rmselly  for  the  plaintiff,  the  *  137 
trustee  of  the  will. 

Mr.  Hobhouse  replied. 

The  Lord  Chancellor.  —  The  only  question  which  I  have  to 
decide  upon  thib  appeal  is,  whether  there  is  an  intestacy  as  to  the 
whole  or  any  part  of  the  personal  estate.  An  intestacy  might  be 
produced  in  one  of  three  ways,  first  (as  has  been  suggested,  I  can 
hardly  say  argued)  by  the  will  being  void .  altogether  for  uncer- 
tainty ;  secondly,  by  reason  of  the  interest  not  being  disposed  of 
until  the  children  attained  twenty-one ;  or  thirdly,  in  respect  of  the 
corpus  not  being  validly  given,  by  reason  of  the  dis|X)sition  of  it  in 
favour  of  a  class  which  would  comprelii&nd  objects  not  capable  of 
taking  without  contravening  the  rule  against  perpetuities. 

I  am  clearly  of  opinion  that  the  will  admits  of  a  reasonable 
interpretation ;  and  that  therefore  there  is  no  ground  for  holding 
this  to  be  a  case  of  uncertainty  or  impossibility  of  construing  the 
will.  The  first,  therefore,  and  the  more  important  question  is,  as 
to  the  gifl  of  the  life-interest.  I  am  called  upon  by  the  appellants 
to  hold  that  the  life-interest  is  given  to  the  children  at  twenty-one, 
and  that  consequently  no  interest  vests  in  any  child  until  he  shall 
have  attained  that  age.  I  am,  however,  clearly  of  opinion  that  this 
is  not  the  natural  meaning  of  the  words.  The  words,  collocated 
as  they  are,  seem  to  point  to  the  age  of  tw6nty-one  as  the  period 
when  the  enjoyment  or  perception  of  the  interest  by  the  different 
children  is  to  arise ;  but  it  is  quite  clear  from  the  gift  over,  that 
upon  the  death  of  any  child  under  the  age  of  twenty-one 
years,  and  without  leaving  children,  the  *  share  of  the  child  *  138 
80  dying  would  be  transmitted  to  the  surviving  children. 

(a)  Vol.  1,  pp.  627,  628  (3d  ed.).  (6)  12  Beav.  200. 
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It  is  impossible,  therefore,  to  refuse  to  hold  that  the  children  take 
immediately  a  share  in  the  estate,  and  that  the  period  for  the 
enjoyment  only  is  indicated  by  the  words  "  as  each  of  the  said 
children  come  of  age."  I  am  of  opinion  that  there  is  no  void  in 
the  will,  and  that  the  interest,  so  far  as  the  children  are  concerned, 
took  effect  immediately  on  the  death  of  the  testator,  subject  to  the 
executory  bequest  over. 

The  next  considerati6n  is,  whether  the  children  t^ke  absolutely 
or  a  life-interest  only,  a  question  which  I  shall  examine  merely  for 
the  purpose  of  seeing  whether  there  be  or  be  not  an  intestacy,  for 
I  do  not  intend  the  order  which  I  am  about  to  make  to  prejudice 
or  affect  any  question  which  may  arise  as  between  the  respondents 
upon  the  construction  of  the  will.  Upon  that  point  I  think  that 
we  are  not  left  to  any  rule  of  implication,  because  the  direction 
is,  that  if  a  child  should  die  without  leaving  any  children,  the 
share  of  that  child  shall  go  to  the  surviving  children ;  and  then 
follow  the  more  material  words,  "  and  so  on  successively,"  that  is 
from  child  to  child  "  until  the  whole  amount  of  the  interest  in  the 
residue  comes  into  the  hands  of  the  grandchildren  and  great- 
grandchildren." Those  words  are  utterly  inconsistent  with  the 
idea  that  the  immediate  children  were  intended  to  take  an  absolute 
interest  which  could  only  be  divested  in  the  eveflt  of  the  death  of 
a  child  without  leaving  a  child.  I  think  it  clear  upon  those  words 
that  the  testator  contemplated  that  the  interest  should  go  ulti- 
mately to  the  children  of  the  children,  and  that  consequently  the 
children  take  not  absolute  interests,  but  interests  for  life  only. 
That  is  confirmed  by  the  use  of  the  word  "  only  "  after  the  word 

"  interest,"  which,  translated  into  other  language,  would  be 
*  139    "  the  interest  and  nothing  but  the  interest,"  and  would  •  not, 

therefore,  be  within  the  ordinary  rule  that  an  indefinite  gift 
of  the  interest  amounts  to  a  gift  of  the  capital.  It  is  clear  from 
the  word  "  only  "  that  the  children  were  intended  to  take  nothing 
except  the  interest  in  the  estate  given  during  their  lives. 

The  final  question  then  comes,  which  is,  whether  the  gift  to  the 
surviving  children  and  so  on  successively  until  the  whole  amount 
comes  into  the  hands  of  the  grandchildren  and  great-grandchildren 
is  void ;  which  depends  uppn  the  question  at  what  time,  according 
to  the  will,  the  class  is  to  be  ascertained ;  the  mere  fact  of  the 
testator  having  included  in  the  description  of  the  class  great-grand- 
children or  any  number  of  future  generations  being  immaterial, 
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provided  the  direction  be  explicit  and  clear  that  the  class,  what- 
ever it  be,  is  to  be  ascertained  and  to  come  into  the  enjoyment  of 
the  property  within  the  time  allowed  by  the  rule  against  perpetu- 
ities. Now  I.  think  it  is  perfectly  clear  that  in  the  event  of  a  child 
dying  without  issue,  the  death  of  that  child  is  the  time  when  per- 
sons taking  under  the  definition  ^'  grandchildren  and  great-grand- 
children "  are  to  enter  into  the  enjoyment  of  that  child's  share. 
Therefore  I  do  not  find  any  necessity  for  liolding  that  the  mention 
of  the  words  "  great  grandchildren  "  at  all  involves  any  intention 
of  giving  the  interest  to  an  object  which  would  not  of  necessity 
come  into  being  within  the  period  of  time  allowed  by  the  rule 
against  perpetuities.  It  is  not  necessary  for  me  to  give  any  opin- 
ion as  to  whether  the  words  "  great  grandchildren  "  are  intended 
to  operate  only  where  there  are  no  grandchildren,  which  may  be 
one  interpretation ;  or  whether  the  words  are  intended  to  operate 
as  giving  to  a  grandchild  who  might  die  during  the  life  of  the 
parent  a  right  to  have  his  issue  substituted  in  lieu  of  such  grand- 
child ;  the  time  of  enjoyment  of  course  being  all  along 
remembered  to  be  the  same,  *  namely,  the  death  of  the  child  *  140 
who  is  living  at  the  date  of  the  death  of  the  testator.  There 
might  be  another  interpretation,  namely,  that  the  grandchildren 
and  great-grandchildren,  to  be  ascertained  as  a  class  at  the  death 
of  the  child,  should  take  collectively  and  without  distinction  per 
capita  amongst  themselves.  It  is  unnecessary  to  enter  into  this 
question,  because  it  is  quite  suflScierit  to  declare  that  the  gift  to 
the  grandchildren  is  not  void  as  contravening  the  rule  of  law  against 
perpetuities. 

Upon  that  ground,  therefore,  there  is  no  intestacy  in  any  respect 
arising  from  want  of  either  effectual  disposition  or  distribution  at 
a  proper  period  ;  and  without  determining  what  is  the  true  construc- 
tion of  the  rest  of  the  will,  but  only  holding  it  to  be  a  legal  and 
effectual  disposition  of  the  property,  I  dismiss  this  petition  of 
rehearing ;  and  as  the  next  of  kin  have  appealed  in  support  of 
their  own  interests,  I  must  of  necessity  dismiss  the  petition  with 
costs.  But  the  order  must  be  so  worded  as  not  to  affirm  the  decree 
or  to  prejudice  any  question  upon  the  construction  of  the  will  as 
between  the  other  respondents. 
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*141  *  PRATT  V.  BULL. 

1863.    January  12,  23.    Before  the  Lord  Chancellor  Lord  Westburt. 

The  25th  section  of  ••  The  Probate  Court  Act]*  (20  &  21  Vict.  c.  77),  enacting 
that  the  Court  shall  have  the  like  powers  for  enforcing  its  orders  as  are 
▼ested  in  the  Court  of  Chancery  in  relation  to  suits  depending  therein,  does 
not  constitute  an  order  of  the  Probate  Court  for  payment  of  money  a  charge 
on  land  within  the  1  &  2  Vict.  c.  110,  §  13.' 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart 
allowing  a  demurrer  to  a  bill  seeking  to  have  effect  given  to  an  order 
of  the  Court  of  Probate  for  payment  of  money  as  a  charge  on  land 
under  the  1  &  2  Vict.  c.  110. 

The  bill  stated  the  institution  of  a  suit  of  Bvll  v.  Bull  in  the 
Court  of  Probate ;  that  it  came  on  for  trial  before  the  Judge  Ordi- 
nary on  the  5th  of  February,  1861,  and  that,  pending  the  trial, 
the  suit  was  compromised,  upon  the  terms  expressed  in  an  order  of 
the  Court,  which  was  made  with  the  consent  of  the  parties,  their 
counsel  and  attorneys,  and  whereby  it  was  ordered  that  a  verdict 
should  be  entered  for  the  plaintiff  in  that  suit  on  all  the  issues, 
and  that  he  should  pay  to  Mary  Anne  Bull,  one  of  the  defendants 
in  the  suit,  an  annuity  of  25/.  for  her  life,  and  that  the  order  might 
be  made  a  rule  of  the  Probate  Court  at  the  instance  of  either  of 
the  parties,  if  the  Court  should  see  fit. 

The  bill  further  stated  that  Mary  Anne  Bull  on  the  8th  of  May, 
1861,  caused  a  memorandum  or  minute  of  the  order  to  be  left  for 
entry  in  the  Court  of  Common  Pleas  in  pursuance  of  the  Statute 
1  &  2  Vict.  c.  110  ;  that  on  the  24th  of  July,  1861,  the  order  was, 
upon  her  application,  made  a  rule  ol  the  Court  of  Probate,  and 
that  she  caused  a  memorandum  or  minute  of  such  rule  to  be  left 
on  the  19th  of  October,  1861,  for  entry  in  the  Court  of  the  Com- 
mon Pleas  in  pursuance  of  the  same  statute. 

*  142        *  That  a  memorandum  of  the  annuity  of  251.  was  also,  on 

the  19th  of  October,  1861,  registered  in  pursuance  of  the 
Statute  18  Vict.  c.  15,  as  against  the  estate  of  the  plaintiff  in  the 
Probate  Court  suit,  and  that  the  registration  remained  in  full  force, 
and  that  Mary  Anne  Bull  was  still  living. 

1  See  1  Dart  V.  &  P.  (4th  £ng.  ed.)  480;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1083.  note  (6). 
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That  by  an  indenture  of  the  16th  of  November,  1861,  Mary  Anne 
Bull  assigned  the  annuity  to  the  plaintiff.  That  Thomas  Bull,  the 
plaintiff  in  the  Probate  Court  suit,  became,  on  the  death  of  Thomas 
Bull  the  elder  (the  testator  in  that  suit),  absolutely  and  benefi- 
cially entitled  to  leasehold  messuages  described  in  the  bill,  subject 
as  to  part  of  them  to  a  mortgage.  That  the  order  and  rule  of  the 
Probate  Court  registered  in  the  Court  of  Common  Pleas  had,  under 
the  Statute  14  2  Vict.  c.  110,  the  same*  effect  as  a  judgment  in 
one  of  the  Superior  Courts  of  Common  Law  at  Westminster ;  and 
that  such  registration  constituted  the  annuity  a  valid  charge  upon 
all  the  freehold  and  leasehold  hereditaments  of  the  defendant, 
including  certain  leaseholds  which  were  the  property  of  the  testator 
at  the  time  of  his.  death,  and  which  under  his  will,  passed  to  the 
defendant,  and  that  the  plaintiff  was  under  the  registrations  and 
the  deed  of  assignment  of  the  annuity  under  which  he  derived  his 
title  entitled  tp  such  charge,  and  to  the  same  remedies  in  this 
Court  as  against  such  leaseholds  in  the  same  manner  and  to  the 
same  extent  as  he  would  have  been  in  case  the  defendant  had  had 
power  to  charge  the  same,  and  had  by  writing  under  his  hand 
agreed  to  charge  the  same  with  the  amount  of  the  annuity  during 
the  life  of  Mary  Anne  Bull ;  that  according  to  the  true  construction 
of  the  13th  section  of  the  Statute  1  &  2  Vict.  c.  110,  the  plaintiff 
had  a  right  to  enforce  and  to  proceed  in  this  Court  to  obtain  the 
benefit  of  such  charge,  the  rule  of  the  Probate  Court  having 
*  been  obtained  more  than  one  year  prior  to  the  filing  of  ♦  143 
the  bill,  and  the  obtaining  of  such  rule  and  the  subsequent 
registration  thereof  being  tantainount  to  having  entered  up  a  judg- 
ment against  the  defendant  on  the  24th  of  July,  1861,  and  having 
subsequently  registered  it  in  the  Court  of  Common  Pleas. 

The  bill  charged,  that  by  the  means  and  under  the  circumstances 
therein  made  to  appear  the  plaintiff  had  become  and  was  entitled 
to  have  the  annuity  during  the  life  of  Mary  Anne  Bull  from  time 
to  time  paid  to  him  out  of  the  rents  and  profits  of  the  leaseholds  or 
out  of  the  dividends  of  the  money  to  arise  from  the  sale  of  the 
leaseholds,  if  any  such  sale  should  take  place  and  be  completed, 
which,  as  the  bill  alleged,  was  likely  to  happen  unless  the  defend- 
ant was  restrained  from  selling  by  injunction. 

The  prayer  was  for  a  declaration  that  the  annuity  was  a  charge 
upon  the  above-mentioned  leaseholds  as  against  the  defendant  and 
all  persons  claiming  under  him,  and  also  upon  the  equity  of  redemp- 
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tion  of  such  parts  of  the  same  leaseholds  as  were  mortgaged,  and 
the  surplus  moneys  to  arise  by  the  sale  or  sales  thereof  respectively, 
and  for  consequential  relief. 

The  defendant  demurred  generally  to  the  whole  bill  for  want  of 
equity,  and  the  Vice-Chancellor  allowed  the  demurrer  with  costs. 
The  case  is  reported  in  Mr.  Giffard's  Reports,  (a) 

Mr.  Malinsy  Mr.  Billon  and  Mr.  Henry  MatthewSy  for  the  apj>el- 

lant,  relied  upon  the  20  &  21  Vict.  c.  77,  §  25  and  the  1  &  2 

•144    Vict.  c.   110,  §§•  18,  19.(6)     They  •argued  that  under 

(a>  Vol.  4,  p.  117. 

(b)  The  material  portions  of  the  enactments  on  which  the  argument  mainly 
turned  were  the  following:  Stat.  1  &  2  Vict.  c.  110,  §  13 :  "  And  be  it  enacted, 
that  a  judgment  .  .  .  hereafter  entered  up  against  any  person  in  any  of  her 
Majesty^s  Superior  Courts  at  Westminster  shall  operate  as  a  charge  upon  all 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments  ...  of  or 
to  which  such  person  shall,  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  be  seised,  possessed,  or  entitled  for  any  estate  or  interest 
whatever,  at  law  or  in  equity,  whether  in  possession,  reversion,  remainder,  or 
expectancy,  or  over  which  such  person  shall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  have  any  disposing  power  which  he  might 
without  the  assent  of  any  other  person  exercise  for  bis  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judgment  shall  be  so  entered  up, 
and  against  all  persons  claiming  under  him  afler  such  judgment,  and  shall  also 
be  binding  as  against  the  issue  of  his  body  and  all  other  persons  whom  he  might 
without  the  assent  of  any  other  person  cut  off  and  debar  from  any  remainder, 
reversion,  or  other  interest  in  or  out  of  any  of  the  said  lands,  tenements,  rec- 
tories, advowsons,  tithes,  rents,  and  hereditaments ;  and  that  every  judgmebt- 
creditor  shall  have  such  and  the  same  remedies  in  a  Court  of  Equity  against  the 
hereditaments  so  charged  by  virtue  of  this  Act,  or  any  part  thereof,  as  he  would 
be  entitled  to  in  case  the  person  against  whom  such  judgment  shall  have  been 
so  entered  up  had  power  to  charge  the  same  hereditaments  and  had  by  writing 
under  his  hand  agreed  to  charge  the  same  with  the  amount  of  such  judgment 
debt  and  interest  thereon :  provided,  that  no  judgment  creditor  shall  be  entitled 
to  proceed  in  equity  to  obtain  the  benefit  of  such  charge  until  afler  the  expiration 
of  one  year  from  the  time  of  entering  up  such  judgment.  .  .  . 

Sect.  18.  *'  And  be  it  enacted,  that  all  decrees  and  orders  of  Courts  of  Equity 
.  .  .  whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be 
payable  to  any  person,  shall  have  the  effect  of  judgments  in  the  Superior  Courts 
of  Common  Law,  and  the  persons  to  whom  any  such  moneys  or  costs,  charges  or 
expenses  shall  be  payable  shall  be  deemed  judgment  creditors  within  the  mean- 
ing of  this  Act ;  and  all  powers  hereby  given  to  the  Judges  of  the  Superior 
Courts  of  Common  Law  with  respect  to  matters  depending  in  the  same  Courts 
shall  and  may  be  exercised  by  Courts  of  Equity  with  respect  to  matters  therein 
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those  provisions  an  order  of  the  Probate  Court  when  regis- 
tered in  the  Court  of  Common  ♦  Pleas  must  have  the  same    *  145 
effect  as  the  order  of  anj  of  the  other  Courts  of  Law  or 
Equity. 

They  referred  also  to  the  83d  section  of  the  20  &  21  Vict.  c.  77, 
and  to  the  Consolidated  Orders  of  the  Court  of  Chancery  providing 
for  the  issue  of  writs  of  fieri  facias  and  deffit  in  cases  of  money  or 
costs  directed  to  be  paid  in  any  cause  or  matter  pending  in  that 
Court,  (a) 

Mr.  Bacon  and  Mr.  Hardy j  for  the  respondent.  —  They  con- 
tended, that  the  right  under  the  13th  section  of  the  1  &  2  Vict, 
c  110,  to  file  a  bill  on  a  registered  order  of  the  Court  of  Chancery 
was  not  part  of  the  powers  and  jurisdiction  of  that  Court  for  enforc- 
ing its  order  when  made ;  and  that  although  the  effect  of  the  13th 
section  was  that  the  order  was  enforced,  it  was  not  enforced  by 
the  Court.  The  process  authorized  by  that  section  was 
♦  not  an  enforcement  of  the  decree  already  made,  but  an  *  146 
application  to  it  of  a  new  description  of  equitable  relief. 

depending  .  .  .  and  all  remedies  hereby  given  to  judgment  creditors  are  in  like 
manner  given  to  persons  to  whom  any  moneys  or  costs,  charges  or  expenses  are 
by  such  orders  .  .  .  directed  to  be  paid.*^ 

Sect  19.  *'  Provided  always,  and  be  it  further  enacted,  that  no  judgment  of 
any  of  the  said  Superior  Courts,  nor  any  decree  or  order  in  any  Court  of  £quity 
.  .  .  shall  by  virtue  of  this  Act  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  a  memorandum  or 
minute,  containing  the  name  and  the  usual  or  last-known  place  of  abode,  and 
the  title,  trade,  or  profession  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  Court,  and  the  title  of  the  cause  or  matter  in  which 
SQch  judgment,  decree,  order  .  .  .  shall  have  been  obtained  or  made,  and  the 
date  of  such  judgment,  decree,  order,  .  .  .  and  the  account  of  the  debt,  dam- 
ages»  costs,  or  moneys  thereby  recovered  or  ordered  to  be  paid  shall  be  lefl 
with  the  senior  Master  of  the  Court  of  Common  Pleas  at  Westminster,  who 
■hall  forthwith  enter  the  same  particulars  in  a  book  in  alphabetical  order,  by 
the  name  of  the  person  whose  estate  is  intended  to  be  affected  by  such  judgment, 
decree,  order  .  .  ." 

Stat.  20  &  21  Vict.  c.  77,  §  25.  "  The  Court  of  Probate  shall  have  the  like 
powers,  jurisdiction,  and  authority  for  .  .  .  enforcing  all  orders,  decrees,  and 
judgments  made  or  given  by  the  Court  under  this  Act,  and  otherwise  in  relation 
to  the  matters  to  be  .  .  .  done  by  or  under  the  orders  of  the  Court  under  this 
Act,  as  are  by  law  vested  in  the  High  Court  of  Chancery  for  such  purposes  in 
relation  to  any  suit  or  matter  depending  in  such  Court.^ 

(a)  Order  zxiz,  rules  6-10. 
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They  also  referred  to  the  17th,  18th,  20th,  2l8t,  and  22d  sections 
of  the  last-mentioned  Act. 

Mr.  MalinSi  in  replj,  said  that  it  had  been  admitted  that  the 
Court  of  Probate  had  power  to  issue  execution.  But  no  execution 
could  issue  except  upon  a  judgment.  The  13th  section  of  the  1  & 
2  Vict.  c.  110,  had  the  effect  of  putting  the  judgment  creditor  in 
the  same  position  as  that  which  he  would  have  occupied  had  a 
charge  in  writing  been  given  by  the  debtor.  The  legislature  had 
the  benefit  of  the  suitor  in  view  in  the  enactment  of  the  21  &  22 
Vict.  c.  77,  which  should  accordingly  receive  a  benignant  inter- , 
pretation. 

Judgment  reserved. 

January  23. 

The  Lord  Chancellor.  —  By  the  Act  1  &  2  Vict.  c.  110,  the 
legislature  has  given  to  every  judgment  and  decree  of  the  Superior 
Courts  at  Westminster,  both  of  Law  and  Equity,  a  very  peculiar 
effect  and  operation. 

The  judgment  or  decree  is  to  operate  as  a  charge  upon  the  estate 
and  interest  of  the  debtor  in  any  lands,  tenements  or  hereditaments, 
and  the  creditor  at  the  end  of  a  year  is  to  have  the  same  remedies 
in  a  Court  of  Equity  against  the  hereditaments  so  charged  as  he 
would  be  entitled  to  if  the  judgment  debtor  had  by  writing 
*  147  under  his  *  hand  agreed  to  charge  his  estate  with  the  amount 
of  such  judgment  debt  and  interest  thereon. 

This  enactment  gives  to  the  creditor  in  respect  of  his  judgment 
the  character  and  right  of  an  encumbrancer  by  contract  on  any 
interest  which  the  debtor  may  have  in  real  estate. 

The  object  of  the  enactment  was  to  enable  the  judgment  creditor 
to  attach  and  realize  by  suit  in  equity  such  estates  and  interests 
of  his  debtor  as  could  not  be. extended  under  the  writ  of  eleffit.  It 
gives  a  new  right  to  the  judgment  creditor,  to  be  prosecuted  by  a 
new  suit  in  a  Court  of  Equity,  but  the  charge  and  the  right  of  suit 
to  enforce  it  cannot  be  called,  with  any  propriety  of  language,  part 
of  the  powers  of  the  Court  by  which  the  judgment  or  decree  was 
made  for  enforcing  such  decree  or  judgment.  If  it  be  so  called, 
then  a  suit  in  chancery  to  have  the  benefit  of  a  charge  created  by 
a  judgment  of  the  Court  of  Queen's  Bench  is  part  of  the  process, 
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jurisdiction  and  authority  of  the  last-mentioned  Court.  Nor  can 
the  new  suit  that  maj  be  brought  on  the  decree  be  denominated 
part  of  the  power,  jurisdiction  or  authority  of  the  Court  of  Chancery 
for  enforcing  that  decree,  which  words  are  the  appropriate  language 
for  denoting  the  means  which  the  Court  has  of  giving  effect  to  its 
decree,  namely,  process  of  execution  of  various  kinds. 

By  the  25th  section  of  the  Court  of  Probate  Act  (20  &  21  Vict. 
c.  77),  it  is  enacted  that  the  Court  of  Probate  shall  have  the  like 
powers,  jurisdiction  and  authority  for  enforcing  all  orderp,  decrees, 
and  judgments  made  or  given  by  that  Court  as  are  by  law  vested  in 
the  High  Court  of  Chancery.  The  question  in  this  cause  is  whether 
under  and  by  virtue  of  this  25th  section  a  judgment  or  order 
of  *  the  Court  of  Probate  for  payment  of  money  is  attended  *  148 
with  the  same  rights  and  consequences  of  creating  a  charge 
upon  the  interest  in  land  of  the  person  against  whom  it  is  made  as 
are  by  the  Statute  1  &  2  Vict.  c.  110,  given  and  attached  to  judg- 
ments and  decrees  of  the  Superior  Courts  of  Law  and  Equity  at 
Westminster  existing  at  the  time  of  passing  that  statute. 

I  am  of  opinion,  for  the  reasons  already  stated,  that  the  charge 
and  right  of  suit  in  equity  given  by  that  statute  to  the  persons  who 
obtain  decrees  of  the  High  Court  of  Chancery  cannot,  in  any  sense, 
be  treated  as  part  of  the  powers,  jurisdiction  and  authority  of  the 
Court  of  Chancery  for  enforcing  its  decrees,  and  that  these  words 
in  the  25th  section  of  the  Probate  Act  denote  only  the  ordinary 
powers  of  enforcing  decrees  by  writs  of  execution  and  process  of 
contempt,  and  therefore  I  affirm  the  order  which  has  been  made, 
and  dismiss  the  appeal  with  costs. 

VOL.  I.  8  [  113  ] 
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1862.     NoYember  10,  11,  12,  18.     1863.     January  27.    Before  the  Losds 

Justices. 

A  sum  of  185,0001.  was  advanced  to  B.  on  mortgage  in  the  name  of  S.,  who  at 
the  same  time  executed  three  declarations  of  trust,  by  which  he  declared  that 
he  held  the  mortgage  on  trust  as  to  105,000/.  for  £.,  as  to  5,0002.  for  W., 
and  as  to  10,000^  for  N.,  the  rest  of  the  money  belonging  to  himself.  N. 
was  the  solicitor  both  of  £.  and  S. ,  and  was  intrusted  by  £.  with  the  invest- 
ment of  the  105,0001.  E.  appeared  to  have  trusted  to  N.,  and  to  have  made 
no  inquiries  as  to  the  precise  mode  of  investment,  and  it  did  not  appear  that 
he  knew  of  the  existence  of  the  declaration  of  trust  in  bis  favour.  He  denied 
having  known  that  the  security  was  not  taken  in  his  own  name,  and  it  was 
not  shown  that  he  had  any  actual  notice  that  it  was  not.  S.  afterwards 
transferred  the  mortgage  for  value  to  C,  who  had  no  notice  of  the  trust,  and 
delivered  the  deed  to  him.  The  legal  estate  in  the  mortgaged  property  was 
during  the  whole  of  the  transactions  outstanding.  Held,  that  E.,  assuming 
him  to  have  known  S.  to  be  his  trustee,  was  not  bound  to  make  any  inquiry 
into  the  acts  or  conduct  of  S.  with  regard  to  the  security,  and  that  his  trust- 
ing to  N.  and  omitting  to  make  any  inquiry  as  to  the  person  in  whom  the 
mortgage  was  vested  or  in  whose  possession  it  was  were  not  sufficient 
grounds  for  depriving  him,  as  against  C,  of  the  benefit  of  the  prior  equitable 
title  obtained  by  the  declaration  of  trust,  and  that  C.^s  possession  of  the 
mortgage-deed  being  obtained  through  a  breach  of  an  express  trust  on  the 
part  of  S.  did  not  alter  the  case,  and  that  in  the  absence  of  evidence'  that  E. 
had  notice  of  the  dealings  of  S.  with  the  security,  £.  was  entitled  to  priority 
over  C.^ 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of  Vice- 
Chaneellor  Wood  dismissing  their  bill. 

The  bill  was  filed  by  the  trustees  and  one  of  the  registered  public 
oflScers  of  The  London  and  County  Banking  Company,  for  the 
purpose  of  establishing  and  effectuating  an  assignment  for  secur- 
ing the  sum  of  90,000Z.  made  by  the  late  John  Sadleir  to  the 
trustees  of  the  banking  company  of  a  mortgage  upon  the  estates  of 
the  Duke  of  Buckingham,  in  the  pleadings  called  the  Chandos  mort- 
gage. The  defendants  to  the  suit  were  Thomas  Joseph  Eyre  and 
several  members  of  his  family,  who  claimed  to  be  entitled  to  the 
mortgage  and  the  moneys  secured  by  it  in  priority  to  the  banking 

^  See  Newton  o.  Newton,  L.  R.  6  £q.  135 ;  Hunter  o.  Walters,  L.  R.  11 
£q.  292. 
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company,  and  Anthony  Norris  and  Joseph   Bowker,  who  also 
claimed  to  be  interested  in  the  mortgage  and  the  moneys  secured 
by  it,  with  the  like  priority.    The  defendant  A.  Norris  was 
likewise  the  personal  representative  of  John  *  Sadleir,  and   *  150 
was  made  a  party  to  the  suit  in  that  character. 

The  circumstances  of  tlie  case  were  as  follows :  In  the  years 
1844, 1845  and  1846,  the  late  Duke  of  Buckingham  had  frequent 
occasion  for  temporary  loans  of  money,  and  he  procured  these 
loans  through  the  medium  of  the  late  John  Sadleir.  Amongst 
other  sources  which  the  late  John  Sadleir  had  for  procuring  these 
loans,  he  was  on  intimate  terms  with  the  defendant  Anthony 
Norris,  a  solicitor  and  a  partner  in  the  firm  of  Norris  &  Sons,  who 
were  the  solicitors  of  the  defendant  Thomas  Joseph  Eyre  and  his 
family,  persons  of  considerable  wealth,  and  were  also  solicitors  of 
a  gentleman  of  the  name  of  Willoughby.  Parts  of  the  moneys 
procured  by  Sadleir  to  be  advanced  to  the  duke  were  lent  by  the 
defendant  Thomas  Joseph  Eyre  and  by  Willoughby  through  the 
medium  of  the  defendant  Anthony  Norris  acting  as  their  solicitor. 
These  moneys  were  lent  by  the  defendant  Thomas  Joseph  Eyre 
and  by  Willoughby  on  promissory  notes  and  other  personal 
securities  given  to  them  by  the  duke.  They  were  also  included 
with  other  moneys  advanced  by  John  Sadleir  to  or  procured  by 
him  for  the  duke  on  bonds  and  warrants  of  attorney  given  by  the 
late  duke  and  the  present  duke  to  John  Sadleir.  At  the  end  of 
the  year  1846,  the  sum  due  in  respect  of  these  loans  to  the  late 
duke  amounted  to  122,500Z.,  which  had  been  thus  provided :  as 
to  6000«.  by  Willoughby,  as  to  18,500i.  by  the  defendant  Thomas 
Joseph  Eyre,  as  to  8000Z.  by  the  defendant  Anthony  Norris,  and 
as  to  the  remainder  by  John  Sadleir,  either  from  his  own  per- 
sonal resources  or  by  moneys  procured  by  him  from  the  Tipperary 
Bank,  of  which  his  brother,  James  Sadleir,  was  the  manager.  John 
Sadleir,  by  letters  written  and  signed  by  him,  acknowledged 
himself  to  be  a  trustee  of  the  securities  *  which  he  held  for  *  151 
the  122,500^.  for  the  defendant  Thomas  Joseph  Eyre,  for 
Willoughby  and  for  the  defendant  Anthony  Norris  to  the  extent 
of  the  sums  advanced  by  them  respectively.  The  moneys  which 
were  thus  lent  to  the  late  duke,  some  parts  of  which  were  raised 
by  means  of  bills  indorsed  by  John  Sadleir,  were  so  lent  to  the 
duke  at  high  rates  of  interest,  and  the  surplus  interest,  after 
deducting  122.  per  cent  upon  the  moneys  advanced,  was  divided 
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between  John  Sadleir,  Thomas  Joseph  Eyre  and  the  defendant 
Anthony  Norris. 

Sometime  about  the  latter  end  of  the  year  1846)  it  was  ascer- 
tained that  a  sum  of  92,474Z.  15«.  Id.  then  due  from  the  Port- 
arlington  estate  to  the  defendant  Thomas  Joseph  Eyre  and  the 
other  members  of  his  family,  who  were  defendants  to  this  suit, 
would  be  paid  oflF  in  the  early  part  of  the  year  1847,  and  it  was 
proposed  that  this  sum  should  be  lent  on  mortgage  of  the  Irish 
estates  of  the  late  and  the  present  Duke  of  Buckingham,  and  time 
being  required  to  effect  the  mortgage,  it  was  by  a  memorandum  of 
agreement  dated  the  17th  of  January,  1847,  and  a  memorandum 
endorsed  thereon,  agreed,  that  the  money  should,  in  the  mean  time, 
be  deposited  as  to  50,000!.  in  the  London  Joint-stock  Bank,  and  as 
to  42,474/.  15*.  Id.  in  the  Tipperary  Bank,  in  the  joint  names  of 
John  Sadleir,  of  Henry  Cory  as  a  nominee  of  the  late  Duke  of 
Buckingham,  and  of  the  defendant  Anthony  Norris  as  a  nominee 
of  the  defendant  Thomas  Joseph  Eyre,  and  that  the  money  should 
carry  interest  from  the  22d  of  January,  1847.  The  92,474i.  15«. 
Id.  was  received  from  the  Portarlington  estate  on  the  22d  of 
January,  1847,  and  the  sum  of  50,000Z.  was  thereupon  deposited 
in  th^  London  Joint-stock  Bank,  and  the  42,474/.  15«.  Id.  in  the 
Tipperary  Bank,  in  the  above-mentioned  names.     Difficul- 

♦  152    ties  however  afterwards  *  arose  in  the  investment  of  these 

moneys  on  the  proposed  mortgage  of  the  Irish  estates,  in 
consequence  partly  of  a  claim  by  John  Sadleir  to  have  the  moneys 
which  had  been  deposited  applied  to  the  payment  of  the  bills 
which  had  been  indorsed  by  him,  and  partly  of  some  prior  encum* 
brancers  on  the  Irish  estates  having  refused  to  release  the  estates 
from  their  encumbrances ;  and  ultimately  it  was  found  impossible 
to  carry  into  effect  the  arrangement  for  the  investment  of  these 
moneys  upon  the  Irish  estates. 

The  92,474/.  15«.  Id.  was  in  fact  dealt  with  as  follows:  The 
50,000/.  which  had  been  lodged  in  the  London  Joint-stock  Bank 
was  transferred  to  the  Tipperary  Bank  to  the  same  account  as  the 
42,474/.  15«.  Id. ;  12,096/.  2a.  5d.  was  paid  out  of  the  moneys 
standing  to  that  account  to  the  defendant  Thomas  Joseph  Eyre,  in 
discharge  of  a  mortgage  which  he  had  on  other  property  of  the  late 
Duke  of  Buckingham,  a  mortgage  which  had  no  connection  with 
any  of  the  above-mentioned  loans ;  51,402/.  11«.  lid.  was  carried 
to  the  duke's  loan  account  with  the  Tipperary  Bank  and  went  in 
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discharge  of  the  bills  which  had  been  indorsed  by  Sadleir,  and 
82,453Z.  9s,  lOd.  was  carried  to  Sadleir's  account  with  the  last- 
mentioned  bank  :  so  that  in  effect  the  whole  of  the  92,4742. 15«.  7(2., 
except  what  was  paid  to  the  defendant  Thomas  Joseph  Eyre,  was 
applied  for  the  benefit  of  the  late  duke  and  of  Sadleir.  In  the 
mean  time  judgments  had  been  entered  up  upon  the  above-men- 
tioned  warrants  of  attorney  and  on  a  further  warrant  of  attorney 
which  had  been  given  by  the  present  duke,  and  which  appeared 
to  have  extended  to  the  92,474/.  15s.  Id.  On  the  11th  of  August, 
1848,  John  Sadleir  executed  a  declaration  of  trust  of  these  judg- 
ments,  by  which,  after  reciting  that  134,934/.  Ss.  was  then  due 
upon  them,  he  declared  himself  a  trustee  of  them  as  to 
92,474/.  15«.  Id.  *  for  the  defendant  Tliomas  Joseph  Eyre  *  163 
and  the  different  members  of  his  family  who  were  interested 
in  that  sum,  according  to  the  proportions  in  which  they  were  inter- 
ested in  it,  as  to  13,500/.  for  the  defendant  Thomas  Joseph  Eyre, 
5000/.  part  of  the  money  advanced  by  him  having  then  been  repaid, 
as  to  6000/.  for  Willoughby,  as  to  3000/.  for  the  defendant 
Anthony  Norris,  as  to  7555/.  4«.  Sd.  for  himself,  and  as  to  the  resi- 
due, 12,434/.  88.  for  himself  and  the  defendant  Anthony  Norris 
equally. 

The  mortgage  of  the  Irish  estates  having  as  above  mentioned 
failed  of  effect,  other  plans  were,  it  appeared,  from  time  to  time 
suggested  for  securing  the  moneys  which  had  been  advanced  to 
the  late  duke,  but  these  plans  also  failed  of  effect,  and  ultimately 
it  was  agreed  between  John  Sadleir  and  the  present  duke,  then 
Marquis  of  Chandos,  in  whom  all  the  late  duke's  estates  had  then 
become  vested,  that  a  mortgage  should  be  made  to  Sadleir  for 
securing  these  moneys.  Accordingly,  by  an  indenture  dated  the 
7th  of  July,  1849,  and  made  between  the  Marquis  of  Chandos  of 
the  first  part,  Abraham  George  Robarts  of  the  second  part  and 
John  Sadleir  of  the  third  part,  after  reciting  the  judgments  and 
that  134,934/.  Ss.  remained  due  upon  them,  the  marquis  conveyed 
and  assigned  several  large  estates  and  other  property  to  John 
Sadleir  by  way  of  mortgage  for  securing  the  134,934/.  88.  which 
was  made  up  as  above  mentioned. 

Immediately  after  the  execution  of  this  mortgage  John  Sadleir 
also  executed  three  several  deeds  of  declaration  of  trust,  dated 
respectively  the  9th  of  July,  1849,  by  one  of  which  deeds  he 
declared  himself  a  trustee  of  the  moneys  secured  by  the  mortgage, 
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—  for  the  defendant  Thomas  Joseph  Eyre  as  to  34,900Z. 

*  154    (being  the  13,500Z.  the  *  amount  of  his  advances  to  the  late 

duke  remaining  unpaid,  and  his  share  of  the  92,4747.  15«. 
7d.),  and  for  the  several  other  members  of  the  Eyre  family  defend- 
ants to  this  suit  as  to  the  proportions  of  the  latter  sum  belonging 
to  them  respectively.  By  another  of  such  deeds  he  declared  him- 
self a  trustee  of  the  moneys  secured  by  the  mortgage,  for  Wil- 
loughby  as  to  6002.,  being  the  amount  of  the  moneys  advanced  by 
him  to  the  late  duke.  By  the  third  deed  he  declared  himself  a 
trustee  of  the  moneys  secured  by  the  mortgage,  for  the  defendant 
Anthony  Norris  as  to  9217Z.  4«.,  being  the  3000Z.  advanced  by 
him  to  the  late  duke,  and  one  moiety  of  the  12,434/.  88.  Id.  to 
which  he  and  John  Sadleir  were  entitled  in  equal  shares  as  afore- 
said. These  declarations  of  trust  were  handed  to  Norris  and 
remained  in  his  possession. 

At  the  time  of  the  execution  of  the  above-mentioned  mortgage 
and  declarations  of  trust  John  Sadleir  was  and  had  for  some  time 
been  a  director  and  chairman  of  the  board  of  directors  of  the 
London  and  County  Banking  Company,  on  whose  behalf  the 
present  suit  was  instituted.  He  had,  it  appeared,  before  the  date 
of  the  mortgage  been  in  the  habit  of  borrowing  large  sums  of 
money  from  the  bank,  and  after  the  mortgage  had  been  made  he 
and  the  defendant  Norris,  who  appeared  in  the  first  instance  to 
have  had  the  possession  of  the  mortgage  deed,  several  times 
deposited  it  with  the  banking  company  for  securing  temporary 
advances  made  to  them  respectively.  Ultimately,  in  the  month 
of  April,  1853,  it  was  deposited  by  John  Sadleir  with  the  bank 
for  securing  the  payment  of  all  bills  and  notes  discounted  by  the 
bank  for  him,  and  of  all  advances  to  be  from  time  to  time  made 
by  the  bank  to  him.     The  deed  remained  thus  deposited  until  the 

month  of  August,  1853,  when  the  security  was  dealt  with 

*  155   by  John  Sadleir  as  follows,  *  the  defendant  Anthony  Norris 

acting  as  his  solicitor  in  the  transaction. 
By  an  indenture  dated  the  8th  of  August,  1853,  Sadleir,  in  con- 
sideration of  134,934/.  8«.  Id.  expressed  to  be  paid  to  him  by 
Hibbert,  Barnard,  and  Barker,  assigned  to  them  the  mortgage  debt 
of  134,934/.  8«.  Id.  and  conveyed  to  them  in  fee  the  freeholds 
comprised  in  the  mortgage,  and  assigned,  to  them  tlie  leaseholds 
subject  to  the  subsisting  equity  of  redemption. 
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Although  it  was  expressed  in  the  last-mentioned  deed  that 
134^934/.  88.  Id.  was  paid  by  Hibbert,  Barnard,  and  Baker  to 
Sadleir,  the  sum  of  55,000/.  only  was  in  fact  so  paid.  By  an 
indenture  of  the  same  date  made  between  Sadleir  of  the  one  part 
and  Hibbert,  Barnard,  and  Barker  of  the  other  part,  reciting  that 
the  55,0002.  only  had  been  paid,  but  that  it  was  contemplated  that 
Hibbert,  Barnard,  and  Barker  might  advance  the  remainder,  and 
reciting  an  agreement  upon  the  treaty  for  the  payment  of  the 
65,000/.,  that  the  entire  security  should  be  transferred  and  th^t 
such  declaration  of  trust  as  thereinafter  contained  should  be 
executed,  it  was  declared  that*  Hibbert,  Barnard,  and  Barker 
should  stand  possessed  of  the  security,  as  to  55,000/.  and  the 
amount  of  any  sums  they  might  thereafter  advance  to  Sadleir, 
upon  trust  for  themselves,  and  as  to  the  residue  of  the  money 
secured  by  the  mortgage  upon  trust  for  Sadleir,  his  executors, 
administrators,  and  assigns,  but  so  that  the  55,000/.  and  any  sums 
which  Hibbert,  Barnard,  and  Barker  might  thereafter  advance  to 
Sadleir,  and  the  interest  thereon,  should  be  a  primary  charge  on 
the  mortgaged  premises,  so  that  they  might  be  paid  in  full  before 
Sadleir  could  receive  any  thing  from  the  security. 

John  Sadleir,  for  the  purpose  of  carrying  into  effect 
*  his  arrangement  with  Hibbert,  Barnard,  and  Barker,  *  156 
obtained  the  deed  of  the  7th  of  July,  1849,  from  the  bank- 
ing company,  by  a  promise  on  his  part,  that  he  would  pay  the 
company  the  55,000/.  to  be  received  by  him,  and  would  deposit 
with  them  the  declaration  of  trust  to  be  made  in  his  favour,  but 
he  did  not  perform  this  promise.  The  bank  indeed,  appeared  to 
have  taken  other  securities  from  him,  and  in  the  first  instance  to 
have  declined  to  accept  the  declaration  of  trust  as  a  security,  in 
consequence  of  an  opinion  given  by  Mr.  Brodie,  that  it  was  not 
proper  for  them  to  accept  securities  of  that  nature.  Afterwards, 
however,  having  been  further  advised  upon  the  point,  they  took 
from  Sadleir  a  security  for  10,000/.,  upon  part  of  the  moneys  due 
upon  the  mortgage.  This  security  was  made  by  an  indenture 
dated  the  26th  of  August,  1854,  and  after  that  date  the  mortgage 
and  the  moneys  secured  by  it  were  thus  dealt  with  by  Sadleir. 
On  the  3d  of  January,  1855,  he  deposited  the  declaration  of  trust 
of  the  8th  of  August,  1853,  with  George  Barker,  for  securing  to 
him  the  sum  of  10,000/.  and  interest ;  and  by  an  indenture  of  the 
same  date  he  declared,  that  Hibbert,  Barnard,  and  Barker  should 
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stand  possessed  of  the  184,9347.  8«.  Id.  and  interest,  upon  trust 
for  securing  the  10,0002.  and  interest.  On  the  16th  of  May,  1855, 
by  a  memorandum  under  his  hand,  he  charged  all  his  interest  in 
the  134,934/.  89.  1(2.,  in  favour  of  the  banking  company,  with  the 
balance  which  for  the  time  being  should  be  due  on  his  banking 
account  to  the  extent  of  60,000/.,  subject  to  the  charges  in  favour 
of  Hibbert,  Barnard,  and  Barker  and  of  Greorge  Barker  for  65,000/. ; 
and  on  the  27th  of  June,  1855,  by  an  indenture  of  that  date,  he 
assigned  to  the  trustees  of  the  banking  company  all  the  mortgage 
moneys  and  the  mortgaged  premises  and  all  his  interest  in  them 
for  securing  the  sum  of'  90,000/.  and  interest,  subject  to  the 

*  157    securities  of  Hibbert,  Barnard,  and  Barker  *  and  of  George 

Barker.  Notice  of  this  assignment  was  given  by  the  bank- 
ing company  to  the  present  Duke  of  Buckingham,  and  to  Hibbert, 
Barnard,  and  Barker,  on  the  30th  of  July,  1855. 

On  the  17th  of  February,  1856,  John  Sadleir  died,  and  after  his 
death,  on  the  2d  of  April,  1856,  the  defendant  Thomas  Joseph 
Eyre  paid  to  Hibbert,  Barnard,  and  Barker  and  to  George  Barker 
respectively  the  amounts  due  and  owing  to  them  on  their  securi* 
ties,  and  took  an  assignment  from  them  of  the  mortgaged  premises 
and  of  their  mortgaged  debts  and  interest.  Willoughby's  interest 
became  vested  in  the  defendants  Barker  and  Norris. 

The  legal  estate  in  the  property  comprised  in  the  mortgage  of 
July,  1849,  had  from  the  commencement  of  the  above  transac- 
tions been  and  still  remained  outstanding,  being  vested  in  prior 
encumbrancers,  who  had  advanced  a  very  large  sum  on  the  security 
of  the  Buckingham  estates. 

The  case  made  by  the  bill,  which  was  filed  for  the  purpose  of 
establishing  the  priority  of  the  security  of  the  bank  over  the  claims 
of  the  defendants,  was  twofold :  first,  that  the  moneys  advanced 
upon  the  mortgage  of  the  7th  of  July,  1849,  were  the  moneys  of 
Sadleir  and  not  of  the  defendants ;  and,  secondly,  that  assuming 
the  moneys  advanced  upon  the  mortgage  to  have  been  the  moneys 
of  the  defendants,  there  had  been  such  conduct  on  their  parts  as 
to  entitle  the  plaintiflFs  to  priority  over  them.  In  order  to  estab- 
lish these  points  the  bill  entered  at  large  into  the  transactions 
with  the  late  and  present  Duke  of  Buckingham  and  with  the  bank, 
and  alleged  knowledge  and  concurrence  on  the  part  of  the  defend- 
ants, and  particularly  of  the  defendant  Thomas  Joseph  Eyre, 

*  158    in  the  *  acts  and  proceedings  of  Sadleir  in  the  course  of 
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those  transactions,  from  which  knowledge  and  concurrence  it 
ought,  as  it  was  contended  by  the  plaintiffs,  to  be  inferred  that 
Sadleir  was  treated,  and  was  allowed  by  the  defendants  to  be 
treated,  as  the  owner  of  the  mortgage.  The  bill  also  alleged  that 
the  plaintiffs  were  wholly  ignorant  that  Sadleir  was  not  the  sole 
beneficial  owner  of  the  mortgage.  And  it  prayed  that  the  trusts 
of  the  declaration  of  trust  of  the  8th  of  August,  1858,  might  be 
carried  into  execution ;  that  Eyre  might  be  declared  a  trustee  of 
it ;  that  it  might  be  declared  that  he  held  the  securities  upon  the 
trusts  of  it,  regard  being  had  to  the  assignment  made  to  the  trus* 
tees  of  the  banking  company  by  the  indenture  of  the  27th  of  June, 
1855 ;  that  Eyre  might  be  removed  from  the  trusteeship,  and  new 
trustees  appointed,  of  the  indenture  of  the  8th  of  August,  1858, 
and  for  an  injunction  against  dealing  with  the  securities,  the  plain- 
ti£b  offering  on  behalf  of  the  banking  company  to  pay  to  Eyre  all 
moneys  which  he  had  paid  to  Hibbert,  Barnard,  and  Barker,  and 
to  George  Barker,  and  all  costs  incurred  by  him  about  the  trans- 
fers from  Hibbert,  Barnard,  and  Barker  and  Gteorge  Barker  to 
him. 

The  defendants,  except  Norris,  by  their  answers  denied  the 
knowledge  and  concurrence  imputed  to  them  by  the  bill.  In  par- 
ticular the  defendant  Thomas  Joseph  Eyre,  who  had  in  these 
transactions  acted  on  behalf  of  the  other  members  of  his  family 
as  well  as  himself,  stated,  by  his  answer,  that  until  after  the  death 
of  Sadleir  he  believed  that  the  mortgage  had  been  taken  in  his 
own  name  and  was  not  aware  that  it  had  been  taken  in  the  name 
of  Sadleir,  and  had  no  knowledge  of  the  declarations  of  trust. 
The  answers  also  stated  a  course  of  conduct  on  the  part  of  the 
banking  company  in  their  proceedings  with  Sadleir  which 
ought,  the  defendants  *  contended,  to  disentitle  the  com-  *  159 
pany  to  the  priority  which  they  claimed,  even  if  they  would 
otherwise  have  been  entitled  to  it. 

A  great  mass  of  evidence  was  entered  into  in  the  cause  which, 
in  the  opinion  of  the  Court,  sufficiently  established  that  the  plain- 
tiffs had  no  actual  knowledge  that  Sadleir  was  not  the  beneficial 
owner  of  the  mortgage,  but  did  not  establish  any  other  material 
fact  in  addition  to  those  above  stated. 

The  cause  was  heard  before  Vice-Chancellor  Wood,  who  dis- 
missed the  bill.  The  plaintiffs  now  appealed  from  the  order  of 
dismissal. 
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The  Solicitor- General  (Sir  R.  Palmer),  Mr.  Rolt^  and  Mr.  H. 
Stevens^  for  the  plaintiff,  in  support  of  the  appeal.  —  The  money 
due  on  the  mortgage  to  Sadleir  never  belonged  to  the  Eyres,  their 
money  had  been  paid  away  for  the  duke's  purposes  without  secu- 
rity, and  there  is  nothing  to  connect  the  Eyres  with  this  mortgage, 
except  the  declaration  of  trust  by  which  Sadleir  thought  fit  to 
attribute  this  security  to  the  Eyres'  money.  But,  assuming  the 
money  to  be  *theirs,  the  case  stands  thus :  Eyre  places  money  in 
the  hands  of  Sadleir,  a  man  having  large  monetary  transactions, 
to  be  invested  as  Sadleir  pleases,  he  makes  no  inquiry  as  to  Sad- 
leir's  proceedings,  and  Sadleir  invests  in  such  a  way  as  to  appear 
to  the  world  the  beneficial  owner  of  the  money  and  the  securities 
on  which  it  is  invested.  Then  Eyre,  after  allowing  Sadleir  to  deal 
with  the  funds  as  he  pleased,  seeks  to  overthrow  the  title  of 
persons  who  have  dealt  bond  fide  for  value  with  Sadleir  on  the 
faith  of  his  apparent  ownership.  Eyre  having  given  such  a  gen- 
eral authority  to  Sadleir  must  be  deemed  to  have  assented  to  his 
dealings  with  the  security.      Suppose  Sadleir  had  trans- 

*  160    ferred  the  mortgage  *and  the  duke  had  paid  the  transferee, 

can  it  possibly  be  contended  that  Eyre  could  have  called 
upon  him  to  pay  over  again  ?  This  case  is  distinct  from  the 
common  run  of  those  cases  where  there  is  a  contest  between  equi- 
table claimants ;  usually  you  have  a  person  with  a  prior  equitable 
title  not  holding  any  one  else  out  to  the  world  as  owner,  and  the 
question  is,  what  amount  of  negligence  is  suflicient  to  postpone 
him  ;  here  Sadleir  was  allowed  to  assume  an  ostensible  ownership, 
which  was  likely  to  be  used  in  dealings  with  third  persons.  If  I 
allow  my  money  to  be  invested  in  the  name  of  another  person 
without  taking  any  precautions  against  his  dealing  with  it  in 
derogation  of  my  rights,  I  must  be  bound  by  his  acts.  Rice  v. 
Rice^  (a)  Perry  Serrick  v.  Attwood.  (6)  This  case  comes  within 
the  principle  of  Stanhope  v.  Earl  Vemey.  (<?)  It  cannot  be  main- 
tained that,  however  secret  a  trust  is  kept,  no  alienee  for  value  of 
the  trustee  can  be  safe.  Where  there  is  reasonable  ground  for 
creating  a  trust,  the  Court  will  support  it,  but  to  vest  funds  in  a 
sole'  trustee  without  taking  any  precaution  is  culpable  negligence, 
Waldron  v.  Sloper,  (d)  is  in  our  favour.    Hewitt  v.  LooBemore,  («) 

(a)  2  Drew.  73.  (d)  1  Drew.  193. 

(6)  2  De  G.  &  J.  21,  88.  (e)  9  Hare,  449. 

(c)  2  Ed.  81. 
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and  Colyer  v.  Finchj  (a)  were  cases  in  which  the  party  whom  it 
was  songht  to  postpone  had  the  legal  estate.  The  exception  in 
Kennedy  v.  Greeny  (6)  from  the  doctrine  of  constructive  notice 
does  not  apply  in  this  case.  That  case  cannot  be  considered  as 
deciding  more  than  this,  that  a  client  has  not  constructive  notice 
of  a  fraud  which  his  solicitor  commits  for  his  own  benefit,  it 
cannot  reach  the  case  of  the  solicitor  of  a  cestui  que  trust  knowing 
that  the  trustee  is  committing  a  breach  of  trust.  Eyre 
must  be  taken  to  have  known  *  through  Norris  that  the  *  161 
security  was  made  to  Sadleir  alone,  and  if  he  had  not  in 
the  same  way  notice  that  Sadleir  was  borrowing  money  upon  it 
for  his  own  purposes,  he  had  at  all  events  such  notice  as  made  it 
his  duty  to  know  where  the  deed  was,  and  to  take  precautions 
against  an  improper  use  being  made  of  it.  That  Sadleir  was  a 
shareholder  in  the  bank  does  not  affect  the  bank  with  notice. 
Jhmean  v.  Chamberlayne^  (c)  Thompson  v.  Speirs^  (d)  Re  Hen- 
neasy.  (e) 

[The  Lord  Justice  Knight  Bruce  referred  to  Hx  parte  Bovltony 
Re  Sketchley.  (^r)] 

This  declaration  of  trust  was  a  mere  pocket;  security.  In  Exton 
T.  Scotty  (K)  the  mortgage  was  not  retained  by  the  mortgagor  with 
the  intention  of  doing  any  thing  inconsistent  with  it,  nor  did  he 
do  any  thing  inconsistent  with  it.  Here  Sadleir  retained  the 
declarations  of  trust  and  acted  in  a  way  inconsistent  with  them, 
showing  that  he  never  in  fact  had  completely  made  himself  a 
trustee.  Taking  the  assignment  from  Hibbert  cannot  benefit 
Eyre.  Saunders  v.  Dehew.  (t)  The  plaintiffs  have  got  the  mort- 
gage deed  and  so  have  the  better  equity,  having  obtained  it  bond 
fide. 

Mr.  Giffard,  Mr.  Beales,  and  Mr.  Pearson^  for  the  Eyres.  — 
Eyre,  having  given  extensive  powers  to  Sadleir,  may  be  bound  by 
every  thing  which  Sadleir  did  within  the  scope  of  the  authority  of 
a  trustee,  but  not  by  his  fraudulent  acts.    The  case  is  in  substance 

(a)  6  H.  L.  Cas.  906.  (c)  2  Dni.  &  War.  666. 

(6)  3  M.  &  K.  699.  (g)  1  De  G.  &  J.  163. 

(c)  11  Sim.  123.  (h)  6  Sima.  81. 

(d)  13  Sim.  469.  (i)  2  Vera.  271. 
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nothing  more  than  the  common  one  of  two  equitable  encumbran- 
cers, the  later  in  date  of  whom  took  his  security  without  knowing 
of  the  existence  of  the  prior  one.    There  is  nothing  to 

*  162    show  that  the  mortgage  deed  was  left  with  *  Sadleir,  the 

just  inference  is  that  it  was  left  with  Norris,  and  his  part- 
ing with  it  in  breach  of  duty  cannot  give  the  plaintiff  any  better 
equity.  Eyre  may  be  effected  with  notice  of  what  Norris  did  as 
his  solicitor,  but  not  with  notice  of  acts  in  which  Norris  con- 
curred  in  clear  violation  of  his  duty  as  solicitor  and  beyond  the 
scope  of  his  authority.  The  bank  had  notice  that  Norris  had 
some  interest  in  the  deed  and  that  Sadleir  was  not  sole  owner, 
they  were  thus  put  on  inquiry  and  were  aflFected  with  notice  of  the 
prior  equities.  Hiem  v.  Mill,  (a)  Rice  v.  Rice^  (6)  which  is 
cited  against  us  has  no  application,  for  there  the  indorsing  on  the 
deed  a  receipt  was  a  representation  to  every  person  to  whom  the 
deed  was  shown  that  the  money  had  been  received.  Waldron  v, 
Sloper  is  equally  inapplicable ;  there  was  laches  for  a  number  of 
years  and  the  deeds  were  asked  for  avowedly  in  order  to  enable 
the  mortgagor  to  raise  money.  The  cases  on  reputed  ownership 
have  little  to  do  with  the  case,  they  turn  upon  statutory  enact- 
ments. In  Taylor  v.  Great  Indian  Peninsular  Railway  Com- 
pant/j  (c)  there  was  great  want  of  caution.  There  is  no  need  to 
refer  to  cases  further,  the  question  comes  back  to  Evans  v.  Bich^ 
nelly  (d)  and  Harper  v.  Faulder^  (e)  which  show  that  the  mere 
fact  of  not  having  the  title-deeds  does  not  postpone  a  mortgagee ; 
and  Hewitt  v.  Loosemore  (^)  shows  that  if  an  inquiry  for  tliem  is 
made,  a  mortgagee  will  not  in  the  absence  of  mala  fides  be  post- 
poned because  he  has  rested  satisfied  with  a  reason  which  would 
not  have  satisfied  a  prudent  man.  There  is  no  rule  condemning 
the  taking  a  mortgage  in  the  name  of  a  single  trustee,  and  here, 

where  there  were  several  lenders,  it  was  a  convenient  and 

*  163    reasonable  course  that  the  security  should  be  taken  in  *  the 

name  of  one  of  them  only.  Allen  v.  Knight  (Ji)  is  in  our 
favour.     [Eyre  v.  Burmester^  (i)  was  also  referred  to.] 

Sir  H.  M,  Cairns  and  Mr.  Wdlford^  for  Norris. 
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(a)  13  Vefl.  114. 

(«)  4  Madd.  129. 

(6)  2  Drew.  73. 

(g)  9  Hare.  449. 

(c)  4  De  G.  i&  J.  669. 

(A)  6  Hare,  272. 

id)  6  Vea.  174. 

(i-)  SJur.N.  S. 
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The  Solicitor-General,  in  reply. 
Judgment  reserved. 

1863.    January  27. 

The  Lord  Justice  Knight  Bruce.  —  The  question  in  this  cause 
is  merely  between  equitable  encumbrancers,  the  London  and 
County  Banking  Company  represented  by  the  plaintiff  on  one 
hand,  and  all  or  some  of  the  defendants,  but  especially  the  defend- 
ant Mr.  Thomas  Joseph  Eyre,  on  the  other.  And  the  case  is  of 
such  a  nature  that  the  plaintiff,  if  he  ought  to  fail  wholly  against 
Mr.  Thomas  Joseph  Eyre  in  the  suit,  cannot,  I  think,  have  any 
relief  under  the  bill.  Mr.  Thomas  Joseph  Eyre's  encumbrance  is 
prior  in  time  to  any  held  by  the  bank.  That  fact  is  plain ;  and 
therefore  primd  facie  and  presumptively  Mr.  Thomas  Joseph  Eyre 
is  prior  to  the  plaintiff  and  the  bank  in  point  of  title  and  right. 
The  plaintiff  however  insists  that  there  has  been  conduct  on  the 
part  of  Mr.  Thomas  Joseph  Eyre  sufficient  to  render  the  postpone- 
ment of  him  to  the  plaintiff,  that  is,  to  the  banking  company, 
just.  I  see,  however,  no  evidence  of  any  such  conduct,  I  see  no 
license,  no  behaviour  equivalent  to  a  license,  from  Mr.  Thomas 
Joseph  Eyre  to  Mr.  Sadleir  to  deal  in  the  manner  that  he  dealt, 
so  as  to  defeat,  postpone  or  prejudice  the  Eyre  security.  I  see  no 
case  of  fraud  on  the  part  of  Mr.  Thomas  Joseph  Eyre,  no 
case  of  collusion  between  him  *  and  Mr.  Sadleir,  or  of  laches  *  164 
on  Mr.  Thomas  Joseph  Eyre's  part,  or  acquiescence  by  him 
in  Sadleir's  fraudulent  proceedings.  The  present  controversy  may 
possibly  seem,  and  indeed  be,  complicated,  but  when  the  materials 
are  unravelled  the  dismissal  of  the  bill  appears  to  me  clearly  right. 
Perhaps  the  connection  which  existed  between  Sadleir  and  the 
banking  company  is  of  itself  fatal  to  the  suit.  But  upon  that 
point  I  think  it  unnecessary  to  give  an  opinion.  It  has  been 
argued  for  the  defendant  Mr.  Norris  that  the  bill  should  have 
been  dismissed  against  him  not  without,  but  with  costs.  I  think, 
however,  that  the  Yice-Chancellor's  order  is  right  in  all  respects. 
Nor  do  I  mean  to  impeach  Mr.  Norris's  integrity  when  I  say  that 
his  connection,  with  a  portion  at  least  of  the  conduct  and  circum- 
stances in  evidence,  was  such  in  my  opinion  as  to  preclude  any 
claim  on  his  part  to  costs.  This  remark  applies,  however,  only  to 
the  costs  refused  to  Mr.*  Norris  by  the  Vice-chancellor  Wood. 
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It  a;^ars  to  me  that  all  the  respondents  should  have  their 
costs  of  the  appeal  against  the  appellant. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
nearly  the  same  terms  as  they  are  stated  above,  proceeded  as 
follows :  — 

As  to  the  first  point  raised  by  this  bill  and  which  was  insisted 
upon  by  the  plaintiffs  in  support  of  this  appeal,  that  the  moneys 
advanced  upon  the  mortgage  of  the  7th  of  July,  1849,  were  not 
the  moneys  of  the  defendants  or  any  of  them,  it  was  stated,  in 
the  course  of  the  argument  on  the  part  of  the  appellants,  that  the 
Yice-Chancellor  disposed  of  the  point  upon  the  ground  that  the 
plaintiffs  in  the  66th  paragraph  of  the  bill  had  admitted  that 
the  mortgage  was  mad^  to  Sadleir  as  a  trustee  for  the 
*  165  *  parties  interested  in  the  mortgage  money,  but  it  was  con- 
tended that  it  was  nevertheless  open  to  the  plaintiffs  to 
show  that  the  moneys  lent  upon  the  mortgage  were  not  the  moneys 
of  the  defendants.  It  does  not  seem  to  me  however  that,  even 
assuming  this  to  be  the  case,  the  effect  of  the  allegation  in  the 
66th  paragraph  of  the  bill  would  be  at  all  altered.  In  whatever 
mode  these  moneys  were  procured  Sadleir  might,  if  he  thought  fit, 
make  himself  trustee  of  the  mortgage,  and  the  plaintiffs  having 
alleged  that  he  had  done  so  I  agree  with  tlie  Vice-Chancellor  that 
for  all  the  purposes  of  this  suit  he  must  be  taken  to  have  been 
trustee.  In  truth,  however,  upon  examining  tlie  case,  I  think 
that  he  was,  at  least  so  far  as  the  Eyres  and  Willoughby  were  con- 
cerned, in  every  sense  a  trustee  of  the  mortgage ;  for  as  to  the 
sums  of  13,500/.  and  6000!.,  which  formed  part  of  the  mortgage 
moneys,  those  sums  had  been  lent  to  the  duke  himself,  and  the 
securities  for  them  had  been  taken  in  the  name  of  Sadleir,  and  as 
to  the  92,4742.  Sadleir  was  one  of  the  trustees  who  held  those 
moneys  for  the  purpose  of  mvestment  on  the  then  intended  Irish 
mortgage,  and  held  them  under  the  agreement  of  the  17th  of 
January,  1847  ;  and  the  trust  which,  by  that  agreement,  attached 
upon  those  moneys  would,  as  I  apprehend,  attach  upon  the  mort- 
gage, and  not  the  less  because  those  moneys  had  been  improperly 
dealt  with  by  Sadleir  and  the  other  persons  in  whose  names  they 
had  been  deposited.  Besides,  these  moneys  were,  if  I  rightly 
understand  the  case,  secured  by  one  at  least  of  the  judgments, 
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and  it  was  not  e^en  attempted  to  he  argued  that  the  moneys  due 
upon  the  judgments  ought  not  to  be  followed  into  the  mortgage. 
It  was  urged  on  this  part  of  the  case,  that  some  part  of  these 
moneys  had  been  applied  in  payment  of  the  mortgage  which  the 
defendant  Thomas  Joseph  Eyre  held  upon  estates  of  the  late  duke, 
and  which  had  no  connection  with  these  transactions,  but 
the  evidence  *  does  not  satisfy  my  mind  that  the  defendant  *  166 
Thomas  Joseph  Eyre  knew  the  source  from  which  the  • 
moneys  applied  in  payment  of  the  last-mentioned  mortgage  were 
derived,  and  even  if  he  did,  that  fact  is  not,  I  think,  material,  for 
the  whole  of  the  92,474/.  was  afterwards  treated  as  remaining 
due,  and  to  be  secured  by  the  mortgage  in  question.  I  think, 
therefore,  this  first  point  may  be  laid  out  of  the  case. 

If.  then  the  case  rested  here,  there  would  at  all  events  be  a 
constructive  trust  in  Sadleir,  but,  independent  of  any  question  of 
constructive  trust,  there  are  here  express  declarations  of  trust  by 
Sadleir.  It  was  said  that  these  express  declarations  of  trust  were 
pocket  instruments,  and  ought  not  to  be  considered  as  at  all  affect- 
ing the  case,  but  if  weight  could  under  any  circumstances  be  given 
to  that  argument,  which,  having  regard  to  the  case  of  JSxton  v. 
iSeoUj  (a)  I  very  much  doubt,  that  weight  seems  to  me  to  be 
wholly  displaced  when  it  is  shown  that  the  declarations  of  trust 
were,  as  iii  this  case  they  were  and  were  agreed  to  be,  part  and 
parcel  of  the  original  security.  So  far  as  these  declarations  of 
trust  are  concerned,  it  is  not,  as  I  conceive,  material  whether  the 
eestuis  que  trtMt  actually  knew  of  their  existence  or  not,  except  so 
&r  as  their  knowledge  or  ignorance  upon  the  point  may  affect  the 
opinion  to  be  formed  upon  their  conduct,  for  whether  they  knew 
of  the  declarations  of  trust  or  not,  the  trust  would  subsist,  and  it 
cannot  be  said  that  they  are  not  entitled  to  the  benefit  of  them, 
when  they  were  part  of  their  original  security,  for  I  agree  with 
the  Vice-Chancellor  in  considering  that,  at  all  events  so  far.  as  the 
Eyres  were  concerned,  they  were  bound  by  the  mortgage  being 
taken  in  the  name  of  Sadleir.  They  had,  as  it  seems  to 
me,  through  the  medium  *  of  Thomas  Joseph  Eyre,  who  *  167 
acted  for  them  all  in  the  business,  placed  themselves  in  the 
bands  of  the  defendant  Anthony  Norris  as  to  the  mode  of  invest- 
ment, and  it  was,  I  think,  within  the  scope  of  Norris's  authority 
to  take  the  investment  in  the  name  of  Sadleir,  but  I  think  the 

(a)  6  Sim.  631. 
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investment  must  be  looked  at  with  reference  to  the  whole  transac- 
tion and  not  to  part  of  it  only,  and  upon  the  whole  transaction  the 
investment  was  in  the  name  of  Sadleir,  with  a  declaration  of  trust 
by  him.  The  true  position  of  this  case,  therefore,  is,  that  the 
plaintifis  are  claiming  priority  over  cestuis  que  trust  under  a  breach 
of  trust  committed  by  their  trustee,  and  it  is  in  this  point  of  view 
we  have  to  consider  the  second  question  raised  by  this  bill,  whether 
there  has  been  such  conduct  on  the  part  of  the  defendants  as  to 
entitle  the  plaintiffs  to  priority  over  them. 

Questions  of  priority  between  equitable  encumbrancers  (and 
the  encumbrances  both  of  the  plaintiffs  and  of  the  defendants  in 
this  case  are  equitable,  the  legal  estate  being,  as  has  been  stated, 
outstanding)  are  in  general  governed  by  the  rule  "  qui  prior  est 
tempore  potior  est  jure,"  ^  and  in  determining  cases  depending  on 
the  rule  we  must  of  course  look  at  the  principle  on  which  the  rule 
is  founded.  It  is  founded,  as  I  conceive,  on  this  principle,  that  the 
creation  or  declaration  of  a  trust  vests  an  estate  and  interest  in 
the  subject-matter  of  the  trust  in  the  person  in  whose  favour  the 
trust  is  created  or  declared.  Where,  therefore  it  is  sought,  as  in 
the  present  case,  to  postpone  an  equitable  title  created  by  declara- 
tion of  trust,  there  is  an  estate  or  interest  to  be  displaced.  No 
doubt  there  may  be  cases  so  strong  as  to  justify  this  being  done, 
but  there  can  be  as  little  doubt  that  a  strong  case  must  be  required 
to  justify  it.*  A  vested  estate  or  interest  ought  not  to  be  disturbed 
upon  any  light  grounds.     The  case  which  is  here  alleged, 

*  168    and  which  was  insisted  *  upon  at  the  bar  against  the  defend- 

ants, the  Eyres,  whose  case  I  propose  first  to  consider,  is 
this,  that  the  defendant  Thomas  Joseph  Eyre,  acting  for  himself 
and  for  the  other  members  of  his  family  who  are  defendants  to 
this  bill,  trusted  every  thing  to  Sadleir,  permitted  him  to  deal  with 
the  mortgage,  and  the  moneys  secured  by  it,  as  he  thought  fit,  and 
created  and  recognized  an  apparent  ownership  in  him,  and  that 
tliey  ought  not,  therefore,  to  be  allowed  to  claim  against  third 
parties  who  dealt  with  him  hand  fide^  upon  the  faith  of  his  apparent 
title ;  but  I  do  not  find  any  proof  whatever  that  the  defendants 
the  Eyres,  or  any  of  them,  were  in  any  way  privy  to  or  cognizant 

1  See  Kerr  F.  &  M.  (let  Am.  ed.)  821 ;  Case  v.  James,  3  De  G.,  J.  &  S. 
256,  264;  Newton  0.  Newton,  L.  R.  6  £q.  135. 

*  See  Lewin  Trusts  (5th  £ng.  ed.),  507,  508;  Adams's  Eq.  (5th  Am.  ed.) 
[148],  306. 
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of  any  of  the  dealings  of  Sadleir  with  the  mortgage  in  question,  or 
the  moneys  secured  by  it.  It  was  indeed  faintly  argued,  that  they 
ought  to  be  held  bound  by  the  acts  and  conduct  of  the  defendant 
Anthony  Norris,  their  solicitor,  but  I  do  not  find  that  they  or  any 
of  them  in  any  way  authorized  or  sanctioned  those  acts  or  that 
conduct,  and  I  do  not  apprehend  that  a  solicitor  can  without 
express  authority,  or  at  all  eventd  without  authority  to  be  implied 
from  circumstances  furnishing  the  most  substantial  grounds  for 
the  implication,  either  pledge  his  client's  deeds,  or  do  any  act 
which  can  prejudice  or  affect  his  estate  or  interest  under  them. 
It  would  be  of  most  dangerous  consequence  to  hold  that  solic- 
itors have  any  such  power.  The  case  of  Runt  y.  Elmes  (a)  is  not 
without  its  bearing  on  this  point. 

It  was  then  said,  however,  that  knowledge  ought  to  be  imputed 
to  the  Eyres,  that  Sadleir  stood  in  the  position  of  a  trustee  for 
them,  and  that  there  was  such  culpable  negligence  on  their  part 
that  they  ought  to  be  postponed  to  the  plaintiffs.  In  the 
state  of  the  evidence  before  us  *  it  is  not,  I  think,  easy  to  *  169 
determine  whether  the  defendants  the  Eyres  had  actual 
notice  that  Sadleir  was  their  trustee,  but  I  am  not  disposed  to 
differ  from  the  Vice-Chancellor's  view,  that  this  knowledge  ought 
to  be  imputed  to  them.  I  agree  the  more  readily  hi  this  view, 
because  it  is  as  it  seems  to  me  the  view  most  favourable  to  the 
plaintiffs,  for  one  part  of  the  negligence  imputed  to  the  Eyres  is, 
that  they  made  no  inquiries  into  the  acts  or  conduct  of  Sadleir, 
and  unless  they  knew  him  to  be  a  trustee  for  them  they  could  not 
of  course  be  bound  to  make  any  such  inquiries.  Assuming,  how- 
ever, that  they  had  this  knowledge,  were  they  bound  to  make  these 
inquiries  ?  I  think  not.  The  very  first  principle  of  trusts  is,  that 
the  cestui  que  trust  places  confidence  in  his  trustee,  and  if  it  is  to 
be  held  that  a  cestui  que  trust  is  to  be  postponed  upon  the  mere 
ground  that  he  did  not  inquire  into  the  acts  or  conduct  of  his 
trustee,  that  principle  would,  as  it  seems  to  me,  be  in  a  great 
measure,  if  not  wholly,  destroyed.  Another  part  of  the  negligence 
imputed  to  the  Eyres  is,  that  they  did  not  ascertain  to  whom  the 
mortgage  was  made,  in  whom  it  was  vested,  or  in  whose  possession 
it  was ;  but  to  hold  that  they  ought  to  be  postponed  on  this  ground 
would  be  to  lay  it  down,  that  no  one  is  justified  in  trusting  his  own 

(a)  2DeG.,  F.  &J.  678. 
vol..  I.  9  [  129  ] 
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solicitor.!  It  was  attempted  on  the  part  of  the  appellants  to  make 
some  distinction  in  this  case,  upon  the  ground  that  the  mortgage 
is  what  is  called  a  contributory  mortgage,  a  mortgage  in  which 
several  persons  are  beneficially  interested,- but  I  see  no  distinction 
whicli  can  be  made  upon  this  ground.  The  number  of  the  cestuia 
que  trust  cannot  alter  the  relation  in  which  the  trustee  stands 
towards  them.  Lastly,  it  was  said  that  to  decide  this  case  in  favour 
of  the  defendants  would  be  to  hold  that  money  could  in  no  case 
safely  be  lent  upon  a  mere  equitable  security ;  but  this  observa- 
tion, although  striking,  is  not  new,  and  if  equitable  secu- 

*  170    rities.  are  to  be  made  *  perfectly  safe,  it  must  be  done  by 

the  legislature.  We  cannot  alter  the  law. 
It  was  further  contended  on  the  part  of  the  appellants  that  they 
were  entitled  to  priority  upon  the  ground  that  they  got  possession 
of  the  mortgage  deed  when  they  made  their  advances,  and  Stan- 
hope V.  Lord  Vemey^  (a)  was  relied  on  in  support  of  tliis  view : 
but  in  this  case  the  plaintiffs  got  possession  of  the  mortgage  deed 
by  the  wrongful  Acts  of  the  trustee  of  the  defendants,  and  it  is 
not,  as  I  conceive,  the  doctrine  of  this  Court,  that  in  the  case  of 
mere  equitable  interests,  priority  can  be  obtained  through  the 
medium  of  a  breach  of  trust  or  duty.^  The  case  of  Stanhope  v. 
Lord  Vemey  is  plainly  distinguishable.  There  was  in  that  case  no 
declaration  of  trust  of  the  term  in  favour  of  the  first  encum- 
brancer, and  it  is  I  think  evident  from  the  judgment  that  if  there 
had  been  any  such  declaration  of  trust  the  decision  would  have 
been  the  other  way.  The  appellants  relied  also  upon  Waldron  v. 
Sloper^  (6)  Rice  v.  Rice,  (c)  and  Perry  Herrick  v.  Attwoodj  (rf) 
but  the  case  of  Waldron  v.  Sloper  difiers  so  materially  in  its 
circumstances  from  the  present  case  that  it  is  unnecessary  to  give 
any  opinion  upon  it ;  and  as  to  the  other  cases,  in  Rice  v.  Rice  the 
party  claiming  the  prior  equity  had  executed  a  deed  in  which  he 
had  acknowledged  to  have  received  the  amount  whicli  he  claimed ; 
and  in  Perry  Herrick  v.  Attwood  (d)  the  prior  encumbrancer  had 
parted  with  the  deeds  for  the  purpose  of  enabling  a  further  encum- 
brance to  be  made.  Those  cases,  tlierefore,  are  wide  of  the 
present,  which  seems  to  me  to  be  much  more  nearly  ruled  by  my 

(a)  2  Ed.  81.  (c)  2  Drew.  73. 

(6)  1  Drew.  193.  (d)  2  De  G.  &  J.,21. 

^  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  142. 
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learned  brother's  decision  in  Manningford  v.  Toleman,  (a) 
For  *  these  reasons  my  opinion  is,  that  the  plaintiff's  case    *  171 
fails,  on  the  second  point  also,  as  against  the  defendants  the 
Byres,  and  certainly  it  does  not  fail  the  less  as  against  Willoughby. 

A  third  point  was  raised  on  the  part  of  the  appellants  that  the 
residue  of  the  money  due  upon  the  mortgage,  after  satisfying 
Hibbert,  Barnard,  and  Barker,  and  George  Barker,  ought  to  be 
apportioned  between  the  defendants  the  Eyres,  the  defendants 
Norris  and  Bowker  as  assignees  of  Willoughby,  the  defendant 
Norris  in  respect  of  the  moneys  advanced  by  him,  and  the  same 
defendant  as  the  personal  representative  of  the  late  John  Sadlcir, 
and  that  what  should  be  apportioned  to  the  defendant  Norris  in  his 
own  right  and  as  representative  of  Sadleir  ought  to  be  paid  to  the 
plaintiffs ;  but  the  claim  of  the  plaintiffs  in  this  respect  is  founded 
upon  the  rights  of  Sadleir  and  Norris,  and  the  conduct  of  both 
those  parties  has  been  such  that  they  could  not,  in  my  opinion, 
have  been  permitted  to  set  up  any  claim  as  against  the  Eyres  and 
Willoughby.     The  plaintiffs,  therefore,  fail  equally  upon  this  point.^ 

There  remains  then  only  the  question  as  to  Norris's  costs,  as  to 
which  I  have  no  doubt.  He  has  in  truth  been  in  no  inconsiderabla 
degree  the  author  of  the  mischief,  not  to  the  defendants  only  but 
to  the  plaintiffs  also,  and  cannot,  therefore,  be  entitled  to  costs. 
The  result,  therefore,  is,  that  the  plaintiffs'  case  having  wholly" 
failed,  the  bill  was  properly  dismissed,  and  of  course  no  adjudica- 
tion could  be  made  on  any  equity  which  there  may  have  been  of 
may  be  between  the  defendants  the  Eyres  and  the  assignees  of 
Willoughby.  The  appeal  must  consequently  be  dismissed,  and  I 
think  with  costs. 

(a)  1  CoU.  670. 
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♦172    ♦In  the  Matter  of  THE  JOINT-STOCK    COMPANIES 
WINDING-UP  ACTS,  1848, 1849, 

.       AND 

In  the  Matter  of  THE  ERA  LIFE  and  FIRE  ASSURANCE 

COMPANY. 

1863.    January  31.    Before  the  Lords  Justices. 

A  motion  to  have  a  claim  for  a  large  debt  allowed  against  a  company  in  course 
of  being  wound  up  having  been  successfully  made,  the  Vice-Chancellor 
declined  to  certify  that  the  case  was  a  proper  case  for  the  appearance  of  the 
creditors^  representative  by  counsel,  and  on  appeal  a  motion  to  have  the 
costs  of  his  appearing  by  counsel  allowed  was  refused. 

Fer  the  Lord  Justice  Turner.  As  a  general  rule,  the  creditors^  representative 
ought  not  to  appear  on  applications  in  which  the  contributories  and  creditors 
have  a  common  interest,  where  the  interest  of  the  contributories  is  as  great 
as  that  of  the  creditors. 

This  was  an  application  by  the  creditors'  representative  to  vary 
two  orders  of  Vice-Chancellor  Wood,  so  far  as  related  to  his  costs. 

An  order  having  been  made  on  the  29th  of  May,  1858,  for 
winding  up  the  Era  Assurance  Company,  claims  were  made  in 
Chambers  by  the  trustees  of  the  Anchor  Life  and  Fire  Insurance 
Company,  and  by  W.  E.  Williams,  to  prove  as  creditors  of  the  Era 
Company.  The  hearing  of  these  claims  was  adjourned  into  Court, 
and  the  claims  were  disallowed,  (a)  Subsequently,  in  consequence 
of  the  decision  of  the  Lords  Justices  in  the  Era  Company^s 
Case^  (()  the  claimants  served  notices  of  motion  to  rehear  the 
claims,  the  creditors'  representative  being  served  in  each  case. 
On  the  12th  of  December,  1862,  the  motions  were  heard  before 
Vice-Chancellor  Wood,  who  made,  on  the  motion  of  the  trustees 
of  the  Anchor  Society,  an  order  that  they  should  be  at  liberty  to 
go  before  the  Judge  in  Chambers  and  prove  for  the  amount  of 
their  debt  against  the  Era  Company.  The  official  manager  was 
ordered  to  pay  the  trustees  of  the  Anchor  Company  their  taxed 
costs  of  the  motion,  ^^and  it  is  ordered,  that  the  costs  of  the 
creditors'  representative  and  of  the  official  manager  of  this  appli- 

(a)  2  Johns.  &  H.  400.  (6)  Supra,  p.  29. 
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cation  be  taxed  by  the  taxing  master,  but  the  Judge 
*  declines  to  certify  that  it  is  a  proper  case  for  the  appear-  *  178 
ance  of  the  said  creditors'  representative  by  counsel."  It 
was  further  ordered,  that  the  costs  of  the  creditors'  representative 
and  the  official  manager  when  taxed,  and  the  costs  of  the  trustees 
of  the  Anchor  Company,  when  paid  by  the  official  manager,  should 
be  allowed  out  of  the  estate  of  the  Era.  A  precisely  similar  order 
was  made  on  the  motion  of  Williams. 

The  creditors'  representative  now  moved  to  vary  these  orders, 
and  to  obtain  an  allowance  of  his  costs  of  appearing  by  counsel. 

Mr,  WUleock  and  Mr.  Roxburgh^  for  the  appellant.  —  Under  the 
Winding-up  Act  of  1848,  as  soon  as  an  official  manager  had  been 
appointed,  a  creditor  was  not  at  liberty  to  commence  proceedings 
at  law  until  he  had  proved  his  debt  before  the  Master ;  but  this 
was  the  only  check  imposed  upon  him,  his  legal  remedies  were 
therefore  not  substantially  interfered  with.  But  the  Statute  20  &  21 
Vict.  c.  78,  places  matters  on  a  very  different  footing,  for  under  it 
a  creditor  is  restrained  from  suing  at  law,  except  under  certain 
strict  conditions.  His  legal  rights,  therefore,  are  materially  inter- 
fered with.  The  Act,  therefore,  to  prevent  injustice  being  done  to 
the  creditors,  provides  for  the  appointment  of  a  representative  to 
watch  over  their  interests,  thus  giving  them  a  power,  which  they 
bad  not  before,  of  intervening  in  the  winding-up  proceedings.  The 
Act  expressly  provides,  that  the  representative  is  to  have  all  rea- 
sonable costs.  His  costs  properly  incurred  in  attending  on  any 
application  which  materially  affects  the  interests  of  the  creditors 
must  surely  be  considered  reasonable  costs.  It  has  been  decided 
by  the  Court  of  Appeal,  that  he  is  entitled  to  his  costs  of 
appearing  on  settling  the  list  of  contributories  \*  Inre  Mexi-  *  174 
can  and  South  American  Mining  Company ;  (a)  and  the 
resisting  a  large  claim  of  debt,  like  that  in  the  present  case,  is  a 
matter  in  which  the  creditors  are  as  much  interested  as  in  settling 
the  list  of  contributories.  In  OottrelVs  Caae^  (6)  he  was  only 
allowed  51.  58.,  but  there  he  was  not  an  appellant,  and  had  not 
been  served  with  the  appeal.  This,  moreover,  was  not  a  case  in 
Chambers;  the  Vice-Chancellor  had,  no  doubt,  jurisdiction  to  refuse 
costs  altogether,  but  .we  submit,  that  declining  to  certify  the  case  to 

(a)  6  Weekly  Rep.  660.  (6)  11  Weekly  Rep.  13. 
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be  a  proper  case  for  appearing  by  counsel,  was  irregular,  the  credi- 
tors' representative  could  not  otherwise  appear  at  all,  unless  he 
came  in  person.  The  present  appeal  is  brought,  mainly,  with  the 
^ew  of  obtaining  a  decision  which  shall  be  some  guide  as  to  attend- 
ance of  the  creditors'  representative. 

Mr.  Reilly^  for  the  oflScial  manager,  left 'the  case  in  the  hands  of 
the  Court. 

The  Lord  Justice  Knight  Bruce.—  Upon  an  application  before 
the  Vice-Chancellor  Sir  William  P.  Wood,  the  matters  in  dispute 
having  been  discussed  on  several  previous  occasions,  and  the  cred- 
itors' representative  and  the  official  manager  having  the  same 
interest,  the  Vice-Chancellor  considered  that,  although  the  general 
costs  of  the  creditors'  representative  should  be  allowed,  there  was 
no  reason  why  the  expense  of  his  attending  by  counsel  on  that  par- 
ticular application  should  be  allowed.  It  is  for  those  who  contend 
that  the  discretion  of  the  Vice-Chancellor  was  erroneously  exe> 
cised  to  show  that  such  was  the  case.  This,  in  my  judgment,  has 
not  been  done  ;  on  the  contrary,  my  impression  is,  that  the  Vice- 
Chancellor  has  properly  exercised  his  discretion. 

♦  175       *  The  Lord  Justice  Turner.  —  I  am  not  sorry  that  this 

case  has  been  brought  here,  since  it  is  important  that  some 
general  rule  should  be  established  as  to  the  costs  of  the  appearance 
of  the  creditors'  representative.  Great  expense  is  caused  by  the 
operation  of  the  Statute  20  &  21  Vict.  c.  78,  which  makes  it  neces- 
sary to  serve  two  parties,  the  official  manager  and  the  creditors' 
representative,  with  notice  of  all  proceedings.  At  the  same  time, 
such  an  enactment  as  that  providing  for  the  appointment  of  a 
creditors'  representative  was  necessary  for  the  protection  of  the 
creditors,  who,  by  this  statute,  are  deprived  of  the  right  (which 
they  retained  under  the  old  winding-up  Acts)  of  proceeding  at  law, 
a  riglit  by. the  exercise  of  which  the  estate  used  to  be  put  to  very 
great  expense.  It  is  our  duty,  so  far  as  we  can,  to  lay  down  some 
general  rule  to  be  applied  to  cases  of  this  description,  in  order  to 
prevent  the  useless  expense  which  would  be  occasioned  by  the 
appearance,  on  every  occasion,  of  the  creditors'  representative  on 
behalf  of  the  creditors,  in  addition  to  the  appearance  of  the  official 
manager  on  behalf  of  the  contributories.  It  is,  of  course,  impossi- 
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ble  to  lay  down  a  rule  applicable  to  all  cases  and  all  circumstances ; 
but  as  a  general  rule,  I  think  that  upon  any  question  in  which  the 
creditors  and  the  contributories  have  a  common  interest,  and  the 
contributories  are  as  much  interested  as  the  creditors,  the  credi- 
tors' representative  ought  not  to  appear,  but  should  leave  the  case 
in  the  hands  of  the  official  manager.  When,  on  the  other  hand^ 
any  question  arises  between  the  creditors  and  the  contributories, 
then  the  application  is  properly  attended  both  by  the  creditors'  rep- 
resentative and  the  official  manager,  one  representing  the  creditors 
and  the  other  the  contributories.  On  the  question  raised  by  the 
application  to  the  costs  of  which  the  present  appeal  relates,  it  is 
perfectly  clear  that  the  contributories  had  a  common  inter- 
est, and  *  at  least  an  equal  interest,  with  the  creditors,  in  *  176 
fact,  they  had  a  greater  interest  than  the  creditors  in  resist- 
ing the  application,  for  if  they  had  succeeded  in  defeating  it,  they 
might  have  had  some  chance  of  not  only  escaping  liability  to  con- 
tribute but  of  getting  something  out  of  the  estate.  I  think,  there- 
fore, that  the  application  was  not  one  upon  which  there  was  any 
occasion  for  tlie  creditors'  representative  to  appear.  We  have, 
indeed,  decided  that  the  creditors'  representative  is  entitled  to  his 
costs  of  attending  the  settling  of  the  list  of  contributories,  in  which 
the  creditors,  and  the  official  manager  as  representing  the  con- 
tributories already  on  the  list,  have  a  common  interest.  But  there 
is  a  broad  distinction  between  that  case  and  a  case  like  the  present. 
In  settling  the  list  of  contributories,  the  contributories  already  on 
the  list,  who  are  represented  by  the  official  manager,  have  a  very 
limited  interest,  since  their  object  is  only  to  get  on  the  list  persons 
who  are  liable  to  contribute  with  them ;  but  the  creditors'  repre- 
sentative has  a  greater  interest,  as  by  getting  additional  persons 
put  on  the  list  he  makes  those  persons  liable  to  pay  the  debts  due 
to  the  creditors,  and  so  materially  increases  their  security.  I  think 
that  in  the  present  case  the  weight  of  interest  was  with  the  con- 
tributories, and  that  the  creditors'  representative  ought,  therefore, 
to  have  left  the  matter  in  the  hands  of  the  official  mapager.  But 
I  think  that  the  question  was  properly  brought  before  this  Court, 
as  it  was  important  that  a  general  rule  should  be  laid  down,  and 
the  motion  will,  therefore,  be  refused  without  costs. 
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♦  177  ♦  PARKER  v.  NICKSON. 

1863.    January  15,  16,  23.    Before  the  Lord  Chancellor  Lord  Westbubt. 

The  words  in  a  will  "  I  acknowledge  N.,  my  second  cousin,  to  be  my  next  of 
Jcin  and  heir-at-law  to  all  my  real  and  personal  property  situate  in  the  parish 
of  M.,^'  hdd  to  be  an  effectual  gift  to  N.,  who  was  in  fact  neither  heir  nor 
next  of  kin  of  the  testator. 

This  was  an  appeal  from  the  decision  of  Vice-Ohancellor  Stuart 
allowing  a  demurrer  to  the  whole  bill  with  leave  to  amend. 

The  bill,  so  far  as  it  is  material  to  be  stated,  alleged  in  substance 
as  follows:  — 

That  Samuel  Newnsby  his  will,  dated  the  3d  of  December,  1832, 
devised  to  and  to  the  use  of  his  trustees,  their  heirs  and  assigns, 
certain  real  estate  in  or  adjoining  to  Lloyd  Street,  in  Chorlton-upon- 
Medlock,  upon  trusts  for  his  wife  for  life,  and  after  the  death  of  his 
wife  in  moieties  for  his  brother  John  and  his  children,  and  his 
brother  William  and  his  children. 

That  the  testator's  brothers,  John  and  William,  died  in  the  tes- 
tator's lifetime,  the  former  without  issue,  and  the  latter  leaving  the 
plaintiffs  Bertha  Parker,  Isabella  Edwards,  and  Enoch  Newns,  liis 
children  him  surviving,  of  whom  Enoch  Newns  was  the  testator's 
heir-at-law.  The  testator  died  in  the  year  1846,  and  his  wife,  who 
survived  him,  in  January,  1857. 

That  the  plaintiffs  never  heard  of  any  revocation  by  the  testator 
of  his  will ;  but  that  on  the  18th  of  July,  1861,  the  defendant 
Thomas  Nickson  obtained  probate  of  the  will  and  of  a  codicil, 
which  was  as  follows :  — 

"  I  Samuel  Newns,  of  Greenhays,  in  the  parish  of  Manchester, 

in  the  county  of  Lancashire,  acknowledge  Thomas  Nickson,  my 

second  cousin,  shopkeeper,  No.  21  Chester  Street,  Chorlton- 

*  178    upon-Medlock  in  the  parish  ♦  of  Manchester,  in  the  county 

of  Lancashire,  to  be  my  next  of  kin  and  heir-at-law  to  all 
my  real  and  personal  property  situate  in  the  parish  of  Manches- 
ter in  the  county  of  Lancashire.  If  my  wife  survives  me,  in  two 
years  after  my  wife's  death  my  second  cousin  Thomas  Nickson 
and  next  of  kin  to  take  possession  of  all  my  real  and  personal 
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property,  and  to  pay  all  my  just  debts  according  to  my  will. 
Thomas  Nickson,  my  second  cousin,  his  [«ic]  my  next  of  kin  and 
heir-at-law,  as  my  brother  John  is  dead  and  has  left  no  issue.  The 
reason  I  give  Thomas  Nickson  this  written  document  is  I  am 
afraid  [«ic]  my  executors  will  not  put  my  will  into  Court,  as  they 
wanted  me  to  bum  my  will.  Executed  this  8d  day  of  February  in 
the  year  of  our  Lord  1843. 

"  The  mark  X  of 
"  Samuel  Newns. 
<^  Witnesses  —  Samuel  Ankers, 
"  John  Jones." 

The  bill  stated  that  the  allegation  made  by  the  codicil,  that  the 
defendant  Thomas  Nickson  was  the  heir-at-law  and  next  of  kin  of 
the  testator,  was  without  foundation,  and  sought  a  declaration  of 
the  rights  of  all  parties  in  the  testator's  real  estate,  and  an  injunc- 
tion to  restrain  the  defendant  from  selling  it. 

The  demurrer  was  allowed  on  the  ground,  that,  upon  the  allega- 
tions in  the  bill,  irrespectively  of  the  question  of  the  construction 
of  the  codicil,  the  plaintiff's  title  to  sue  was  not  suflSciently  made 
out. 

Mr.  Malim  and  Mr.  Bird,  for  the  appellants.  —  There  is  no 
express  devise  in  this  codicil  to  Thomas  Nickson,  the  words  of 
acknowledgment  of  his  heirship  —  words  less  strong,  indeed, 
than  words  of  declaration  *  would  have  been,  but  simply  *  179 
having  reference  to  his  relationship  to  the  testator — l)eing 
insufficient  to  constitute  him  devisee.  Jackson  v.  Craig,  (a) 
Neither  is  there  any  devise  by  implication.  Adams  v.  Adams.  (6) 
But,  even  assuming  that  a  devise  was  contained  in  these  words,  it 
was  a  devise  made  to  Thomas  Nickson,  under  a  particular  charac- 
ter, viz.,  that  of  the  testator's  next  of  kin  and  heir-at-law,  which 
he  did  not  fill;  and  is,  consequently,  within  the  principle  laid 
down  in  KenneU  v.  Abbott,  (e)  If  not,  it  still  must  fail,  on  the 
ground  that,  being  inconsistent  with  the  dispositions  of  the  will, 
and,  so  far  as  it  goes,  a  revocation  of  them,  it  was  a  revocation 
made,  as  clearly  appears  from  the  conclusion  of  the  codicil,  under 
the  mistaken  belief  that  the  testator's  brothers,  John  and  William, 

(a)  16  Jut.  811.  (6)  1  Hare,  637.  (c)  4  Yes.  802. 
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were  each  dead,  without  issue.     Campbell  y.  French^  (a)  Doe  d. 
Evans  v.  Hvans.  (J) 

Mr.  Karslahe^  for  the  respondent,  Thomas  Nickson.  —  Upon  the 
statement  of  facts  appearing  upon  the  face  of  this  bill,  the  intention 
of  the  testator  to  put  Thomas  Nickson  in  the  position  of  his  devisee 
and  universal  legatee  is  sufficiently  indicated ;  and  that  being  so, 
the  language  in  which  that  intention  is  expressed  is  not  to  be 
regarded.  ShepparcT^  Touchstone,  (c)  But,  in  fact,  the  language 
used  is  not  inapt.  The  corresponding  expressions  of  the  Roman 
law  were,  "  Titium  haeredem  facio  ex  asse,  ex  semisse,"  and  the 
like :  and  in  the  older  English  conveyancing  forms,  we  find  devises 
in  -such  form  as  "  I  permit  my  estate  to  descend  to  my  heir," 
without  the  formality  of  saying,  "  I  make  him   my  heir, 

*  180    ♦and  give  my  estate  to  him."     Jackson  v.   Craig  was  per- 

fectly different  to  the  present  case,  as  was,  also,  Adams  v. 
Adams.  It  is  said,  however,  that  even  assuming  the  intention  to 
be  sufficiently  indicated,  the  testator  created  Thomas  Nickson  such 
devisee  and  legatee  under  a  misapprehension  of  his  real  situation. 
But  misapprehension  alone,  in  such  a  case,  is  not  sufficient  to  avoid 
the  devise.  In  all  cases,  in  order  to  bring  about  that  result,  there 
must  be  —  what  is  wholly  absent  here  —  a  false  assumption  by  the 
devisee  of  a  particular  character,  which  alone  can  be  supposed  the 
motive  of  the  testator's  bounty :  Kennell  v.  Abbott,  (^d)  Giles  v. 
O-iles,  (e)  Rishton  v.  Cobb  ;  (^r)  and  if  that  is  absent,  the  devise  will 
not  be  inVaJidated  by  mere  misdescription,  either  of  its  objects : 
Schloss  V.  Sliebely  (/t)  Doe  d.  Gains  v.  Bouse,  (i)  Pratt  v. 
Mathew  ;  (k)  or  of  its  subjects :  Longstaff  v.  Rennison.  (t)  But  it 
is  said,  lastly,  upon  the  authority  of  Campbell  v.  French,  and  Doe 
d.  Evans  v.  Evans,  that  the  codicil  is  a  revocation  of  the  disposi- 
tions made  by  the  will,  and  void,  because  made  under  a  niistaken 
impression.  But  there  is  nothing  to  show  that  when  the  testator 
made  this  codicil,  he  was  under  the  belief  that  his  brother  William 
was  dead  without  issue. 

(a)  8  Ves.  321.    ^  {g)  9  Sim.  615 ;  6  Myl.  &  C.  145. 

(6)  10  Ad.  &  El.  228.  (h)  6  Sim.  1. 

(c)  Page  416.  (i)  5  C.  B.  422. 

id)  4  Ves.  802,  (A:)  22  Beav.  828. 

(«)   1  Keen,  686.  (Z)  1  Drew.  28. 
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Mr.  Bird,  in  reply,  referred  to  or  commented  on  Doe  d.  Hick' 
man  v.  Haslewoody  (a)  and  Doe  d.  Pratt  v.  Pratt  (6)  and  also  Tillj/ 
V.  CoUyeTj  (c)  and  Taller  v.  TFeJ,  (<i)  cited  in  Jarman  on 
Wills.  (1) 

Judgment  reserved. 

November  18. 

♦  The  Lord  Chancellor.  —  The  plaintiffs'  title  is  derived  ♦  181 
imder  the  will  of  one  Samuel  Newns,  dated  in  the  year 
1832. 

The  defendant's  title  rests  upon  the  codicil  to  that  will,  dated  in 
the  year  1843. 

Under  the  will,  the  plaintiffs  claim  to  be  entitled  to  certain 
plots  of  land  and  messuages  of  the  testator,  situate  in  Chorlton- 
npon-Medlock,  which,  as  I  collect  from  the  bill,  is  within  the 
parish  of  Manchester.  The  defendant  alleges  that  in  the  first 
sentence  of  the  codicil  there  is  a  specific  devise  of  the  whole  of 
this  property  to  him,  the  defendant  Nickson,  in  fee-simple ;  and, 
therefore,  a  revocation  of  the  devise  in  the  will.  In  the  Court 
below  the  judgment  was  not  founded  on  the  constiniction  of  the 
codicil,  which  is  really  the  true  subject  for  decision ;  but  upon  the 
sufficiency  of  the  allegations  in  the  bill,  and  the  Vice-Chancellor, 
allowing  the  demurrer,  gave  leave  to  amend.  As  I  cannot  upon 
this  petition  discharge  the  leave  so  given,  and  it  is  possible  that 
the  construction  of  the  codicil  may,  in  some  respects,  be  affected 
by  more  accurate  statements,  as  to  the  locality  of  the  property, 
I  shall  decide  upon  the  construction  of  the  codicil,  without  preju- 
dice to  any  question  that  may  hereafter  arise  upon  an  amended 
bill. 

The  first  part  of  the  codicil  is  in  these  words  :  — 

"  I,  Samuel  Newns,  acknowledge  Thomas  Nickson,  my  second 
cousin,  shopkeeper.  No.  21,  Chester  Street,  Chorlton-upon-Med- 
lock,  in  the  parish  of  Manchester,  to  be  my  next  of  kin,  and  heir- 
at-law  to  all  my  real  and  personal  property,  situate  in  the  parish 
of  Manchester;"   and   I  am  of  opinion  that  these  words  con- 

(a)  6  Ad.  &  El.  167.  (c)  3  Keble,  689. 

(b)  6  Ad.  &  El.  180. 

(d)  Style,  801,  307,  319 ;  S.  C.  nam.  Marret  v.  Sly,  2  Siderfin,  76. 
(0  Vol.  1,  p.  331,  note  (d),  494,  496  (3d  ed.). 
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stitute  a  good  devise  to  Thomas  Nickson  in  fee-simple  of 

*  182   all  the    testator's  *  lands  in  the  parish  of    Manchester. 

Nothing  is  better  settled  in  our  law  than  that  the  words, 
"  I  make  A.  B.  my  heir,"  or,  "  I  declare  A.  B.  to  be  my  heir,"  or 
even  the  words  "  A.  B.  is  my  heir,"  amount  to  a  devise  to  A.  B.  in 
fee  of  all  the  inheritable  lands  of  the  testator. 

Thus  in  Tayler  v.  Web^  (a)  the  words  were,  "  I  do  make  my 
cousin,  Giles  Bridges,  my  sole  heir  and  my  executor ;  "  and  it  was 
said  by  the  Lord  Chief  Justice  Bollb,  "We  may  collect  the 
testator's  meaning  to  be,^by  making  of  the  party  his  heir,  that  he 
should  have  his  lands,  and  it  is  all  one  as  if  he  had  said,  heir  of 
his  lands ; "  and  Justice  Jerman  said  "  the  word  '  heir '  implies 
two  things :  1,  that  he  shall  have  the  lands ;  2,  that  he  shall  have 
them  in  fee-simple." 

In  Mr.  Powell's  work  on  Devises,  (V)  it  is  said,  and  I  think 
correctly,  "If  one  claim  under  the  description  of  heir,  he  must 
show  that  he  is  heir  in  that  sense  in  which  the  testator  has  used 
the  term.  Now,  an  heir  may  be  in  four  ways :  first,  heir  with 
relation  to  the  ancestor  of  the  person  so  described,  as  heir  general ; 
secondly,  heir  by  particular  description  of  the  testator,  ^  heir 
special ;  thirdly,  heir  with  relation  to  property,  or  to  the  thing  to 
be  inherited ;  fourthly,  heir  by  inference."  And,  on  the  second 
head  a  reference  is  made,  although  not  very  correctly,  to  the 
language  of  the  Lord  Chief  Justice  Hobabt,  in  the  case  of  Coun- 
den  V.  Clerkcj  (c)  in  the  following  terms :  "  If  one  devise  in  these 
words,  *  I  give  to  my  heir  male,  who  is  my  brother  A.  B.,'  this 
will  be  a  good  devise,  although  the  testator  have  a  son  who  is  heir 
general." 

In  Spark  v.  Pumell^  (d)  it  is  said, "  though  none  can 

*  183   *  be  truly  heir  but  he  that  the  law  makes  so,  yet  there  is  an 

heir  by  appellation  and  vulgar  acceptance,  which  intimates 
the  state  of  a  true  heir ;  and  therefore,  if  by  my  will  I  appoint 
that  J.  S.  shall  be  heir  of  my  land,  he  shall  have  it  in  fee :  for 
such  estate  as  the  ancestor  hath,  such  he  is  to  inherit." 

It  was  contended  for  the  plaintiffs,  that  the  word  "acknowl- 
edge "  was  not  sufficient  to  constitute  a  devisee,  and  that  it  indi- 
cated an  intention  only  to  recognize  a  degree  of  relationship. 

(a)  Style.  301.  307.  819. 

(6)  Vol.  1,  pp.  809,  318,  ed.  by  Jarman. 

(c)  Hobart,  29,  84.  (d)  Hobart,  75. 
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But  the  answer  is,  that  he  is  acknowledged  to  be  "  next  of  kin 
and  heir-at-law  to  all  the  testator's  real  and  personal  property  in 
the  parish  of  Manchester,"  which  words  plainly  show  that  he  is 
named  heir  and  next  of  iin,  not  with  relation  to  the  testator  per- 
sonally, but  with  reference  to  the  property  to  be  taken  and 
enjoyed ;  and  this  is  put  beyond  doubt  by  the  subsequent  part  of 
the  will. 

Neither  is  the  word  "  acknowledge  "  an  insufficient  expression. 
It  is  enough  to  indicate  an  intention  that  the  person  named  shall 
be  recognized  as  filling  that  character  which  would  entitle  him  by 
law  to  the  whole  of  the  real  estate. 

In  the  civil  law,  before  the  Codes,  a  particular  form  of  words  was 
required  for  the  institution  of  an  heir,  but  by  the  6th  Book  of  the 
Codes,  tit.  23,  §  16,  entitled  "  De  Solemnitate  Verborum  Sublata,'* 
this  necessity  is  taken  away,  and  it  is  said,  "  quibuslibet  confecta 
sententiis  vel  in  quolibet  loquendi  genere  formata,  institutio  valeat, 
si  modo  per  eam  liquebit  voluntatis  intentio."  And  this  certainly 
is  the  rule  of  English  law. 

But  it  was  then  insisted  that  the  concluding  words  of  the 
codicil,  "  Thomas  Nickson,  my  second  cousin,  is  my  *  next  *  184 
of  kin  and  heir-at-law,  as  my  brother  John  is  dead  and  has 
left  no  issue,"  must  be  taken  as  meaning  not  merely  what  is  ex- 
pressed and  which  was  true,  viz.,  that  John  was  dead  without 
issue,  but  also  as  proving  that  the  testator  believed  William  had 
died  without  issue,  which  was  not  true,  and  consequently  that  the 
devise  to  Thomas  Nickson  was  founded  on  an  erroneous  supposi- 
tion, and  therefore  failed.  It  is  scarcely  necessary  to  observe  that 
no  such  inference  can  be  derived  from  the  words.  The  death  of 
John  without  issue  might  have  been  a  very  sufficient  reason  with 
the  testator  for  making  Thomas  Nickson  his  general  devisee,  to 
the  exclusion  of  the  plaintiffs  claiming  to  be  issue  of  William. 
I  cannot  presume  that  he  made  the  codicil  under  the  belief  that 
his  brother  William  was  dead  without  issue  unless  he  had  told 
me  so. 

My  opinion  is,  that  all  the  testator's  real  estate  in  the  parish  of 
Manchester  (which  on  this  bill  must  be  taken  to  include  the  lands 
and  messuages  claimed  by  the  plaintiffs)  is  well  devised  to  Thomas 
Nickson  in  fee,  and  that  this  demurrer  ought  to  be  allowed. 
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*185  *EDELSTEN  v,  EDELSTEN. 

1863.    January  13,  28.    Before  the  Lord  Chancellor  Lord  Westburt. 

K  A.  has  acquired  property  in  a  trade-mark,  which  is  afterwards  used  by  B.  in 
ignorance  of  A/s  right,  A.  is  entitled  to  an  injunction,^  but  not  to  an  account 
or  compensation,  except  in  respect  of  any  user  by  B.  after  he  became  aware 
of  the  prior  ownership. 

The  owner  of  a  trade-mark  will  not  be  deprived  of  remedy  in  equity,  even  if  it 
be  shown  that  all  who  bought  goods  bearing  the  mark  from  the  defendant 
were  well  aware  that  the  goods  were  not  of  the  plaintifiTs  manufacture.  It  is 
enough  if  the  goods  were  supplied  by  the  defendant  for  the  purpose  of  being 
sold  again  in  the  market,  nor  is  it  necessary  to  show  that  any  person  was 
deceived,  if  the  resemblance  of  the  articles  is  such  as  would  be  likely  to 
cause  one  mark  to  be  mistaken  for  the  other.' 

Where  the  plaintiff  attached  to  wire  manufactured  by  him  tallies  marked  with 
an  anchor,  and  the  defendant  attached  to  his  manufacture  sfmilar  tallies 
marked  with  the  device  of  a  crown  and  anchor:  ffeld^  that  the  plaintiff  was 
entitled  to  an  injunction. 

Negotiations  antecedent  to  a  suit  (save  in  a  case  of  bad  faith),  unless  amounting 
to  a  release  or  binding  agreement,  cannot  be  regarded. 

This  was  an  appeal  from  a  decree  of  Tice-Chancellor  Wood, 
directing  an  accouut,  and  awarding  a  perpetual  injunction  in  the 
terms  of  the  prayer  of  the  plaintiff's  bill,  which  was  filed  against 
the  defendants  for  infringement  of  the  plaintiff's  trade-mark. 

The  case  made  by  the  bill  was  as  follows :  — 

The  plaintiff  had  for  upwards  of  19  years  carried  on  the  business 
of  a  wire  manufacturer,  at  Warrington,  and  having  formerly,  and 
until  the  death  of  Mr.  Price,  carried  on  the  business  in  partnership 
with  him,  under  the  firm  of  Edelsten  &  Price,  he  had  since  the 

>  See  Dixon  v.  Fawcus,  3  £1.  &  £1.  537 ;  Kerr  Inj.  488,  489 ;  Bradley  e. 
Norton,  33  Conn.  157 ;  Dale  o.  Smithson,  12  Abb.  Pr.  237 ;  Coffeen  v.  Brunton, 
4  Mi-Lean,  517 ;  Coates  v,  Holbrook,  2  Sandf.  Ch.  586 ;  Messerole  o.  Tynberg, 
36  How.  Pr.  14;  Burgess  ».  Hills,  26  Beay.  244. 

'  See  Burgess  o.  Burgess,  3  De  G.,  M.  &  G.  896,  note  (1),  and  cases  cited ; 
Farina  v.  Siherlock,  6  Dc  G.,  M.  &  G.  214,  note  (2),  217,  note  (2)  ;  Amoskeag 
Manuf.  Co.  v.  Spear,  2  Sandf.  (S.  C.)  599 ;  Candee  v.  Deere,  Sup.  Qt.  HI.  10 
Law  Reg.  (N.  S.)  694,  707,  708,  in  note;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1648, 
1649,  and  cases  in  notes  (2)  and  (3)  ;  Adamses  £q.  (5th  Am.  ed.)  [217],  427, 
and  cases  in  note  (1) ;  Kerr  Inj.  474  et  seq, ;  Leather  Cloth  Co.  v,  American 
Leather  Cloth  Co.,  11  H.  L.  Cas.  523;  Bradley  o.  Norton,  33  Conn.  157; 
Walton  p.  Crowley,  3  Blatchf.  C.  C.  440. 

[142] 


EDEL8TEN  V.  EDELSTEN.  *  185 

death  of  Price  continued  to  carry  on  the  business  on  his  own 
account  under  the  same  firm. 

Previously  to  the  year  1862  the  plaintiff  used  no  peculiar  device 
as  a  trade-mark ;  but  in  the  month  of  September  in  that  year,  in 
order  to  distinguish  the  goods  manufactured  by  him  from  the  goods 
of  other  manufacturers,  he  adopted  the  device  of  an  anchor 
as  his  trade-mark,  *  and  had  since  that  time  constantly  used  *  186 
such  trade-mark  on  his  circulars,  bill-heads  and  letters,  and 
had  had  the  same  stamped  upon  the  metal  labels  (known  in  trade 
as  "  tallies  ")  attached  to  each  bundle  of  wire  of  a  certain  quality, 
as  sent  out  from  the  manufactory. 

In  consequence  of  such  trade-mark  the  wire  of  the  quality 
denoted  by  it,  and  manufactured  by  the  plaintiff,  became  known  in 
the  trade  as  the  "  anchor-brand  wire,"  and  from  its  superiority  of 
manufacture  and  excellence  of  quality  it  had  attained  a  high 
reputation  ;  and  the  "  anchor-brand  wire "  was  greatly  inquired 
after  and  sought  for  by  purchasers  of  such  goods  in  all  parts  of  the 
world,  and  the  same  was  more  generally  and  readily  sold  at  a 
higher  price  than  wire  not  bearing  that  brand  or  mark. 

The  trade-mark  in  question  accordingly  became  well  known  ;  so 
much  so  that  in  1857  a  manufacturer  of  tallies,  at  Birmingham, 
wrote  to  the  plaintiff  and  informed  him  that  he  had  an  order  for 
tallies,  with  an  anchor  stamped  on  them  ;  but  that  he  believed  the 
anchor  to  be  the  trade-mark  of  the  plaintiff,  and  he  asked  for 
information  on  that  point,  that  he  might  not  do  wrong. 

The  plaintiff,  in  reply  to  this  application,  claimed  the  anchor  as 
his  trade-mark. 

The  plaintiff  had  for  several  years  past  been  aware  that  his 
trade-mark  was  extensively  pirated  by  other  wire  manufacturers ; 
but  he  had  until  shortly  before  the  institution  of  the  suit,  been 
unable  to  ascertain  by  whom  in  particular  the  trade-mark  had  been 
used. 

In  May,  1861,  a  person,  at  Liverpool,  wrote  to  him  *  offer-  *  187 
ing  for  sale  a  large  quantity  of  wire,  which  it  subsequently 
appeared  was  pai-t  of  a  quantity  of  twenty  casks  which  had  been 
saved  from  the  wreck  of  the  Versailles ;  and,  in  reply  to  an  inquiry 
of  the  plaintiff,  his  correspondent  informed  him  that  he  believed 
the  wire  was  the  plaintiff's  own  manufactui*e,  as  the  tallies 
attached  to  it  were  stamped  with  the  same  trade-mark  as  that  at 
the  head  of  the  plaintiff's  letter. 
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The  plaintiff,  having  reason  to  believe  that  such  wire  was  not 
his  manufacture,  purchased  it  chieflj  for  the  purpose  of  tracing  by 
whom  it  had  been  manufactured ;  and  accordingly  finding  that 
the  trade-mark  on  the  same  was  not  his,  but  a  colourable  imitation 
of  it,  he  endeavoured  to  ascertain  from  the  shipping  agent  who  had 
shipped  the  wire,  and  from  the  London  and  North-Western  Rail- 
way Company,  who  had  conveyed  it  to  Liverpool,  by  whom  it  had 
been  manufactured,  but  all  information  was  refused  him. 

The  plaintiff  was  occupied  for  some  time  in  endeavouring  to 
trace  the  wire  saved  from  the  Versailles,  but  having  failed  to  do 
so,  and  having  reason  to  suspect  that  it  had  been  manufactured 
by  the  defendants  who  were  wire  manufacturers  at  Birmingham, 
trading  under  the  firm  of  Edelsten,  Williams  &  Edelsten,  he 
immediately,  on  failing  to  trace  it,  directed  one  of  his  travellers  to 
order  some  "  anchor-brand  wire  "  from  the  defendants.  An  order 
given  accordingly  by  a  letter  of  the  11th  of  June,  1861,  was 
executed  by  the  defendants  sending  to  tlie  plaintiff's  traveller  the 
wire  so  ordered,  which  came  to  hand  on  the  22d  of  the  same 
month,  with  tallies  attached  thereto  stamped  with  an  anchor  and 
also  a  small  crown  at  the  top  of  the  anchor,  such  tallies  being 
very  similar  to  the  plaintiff's  and  exactly  like  the  tallies 
^^188  saved  from  the  wreck  of  the  Versailles  *and  the  mark 
thereon  being,  as  the  plaintiff  submitted  and  believed,  only 
colourably  differing  from  his  own  trade-mark,  and  intended  to 
mislead  purchasers  of  wire,  and  to  induce  them  to  believe  that, 
when  purchasing  the  wire  manufactured  by  the  defendants  they 
were  purchasing  the  "anchor-brand  wire"  manufactured  by  the 
plaintiff. 

The  plaintiff  upon  ascertaining  that  the  defendants  were  in  the 
habit  of  using  a  trade-mark  in  imitation  of  or  only  colourably 
differing  from  his  own,  consulted  his  legal  advisers,  and  consider- 
able correspondence  resulted  between  them  and  the  legal  advisers 
of  the  defendants. 

The  bill  charged  that  the  defendants  well  knew  that  the  sale  of 
wire  (especially  of  such  as  was  intended  for  the  foreign  market) 
was  promoted,  and  a  higher  price  realized  for  it  by  the  plaintiff's 
trade-mark  or  a  trade-mark  in  imitation  thereof,  or  only  colourably 
differing  therefrom,  being  stamped  or  impressed  upon  the  tallies 
attached  thereto,  whereby  the  purchasers  were  led  to  believe  that 
such  wire  was  "anchor-brand  wire"  manufactured  by  the  plain- 
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tiff;  and  that  the  defendants  accordingly  procured  ±he  tallies 
with  a  trade-mark  in  imitation  of  the  plaintiff's  or  only  colourably 
differing  therefrom,  to  be  attached  to  the  wire  sent  to  the  plain- 
HfTs  traveller,  thereby  untruly  and  fraudulently  to  represent  that 
the  same  was  "  anchor-brand  wire  "  of  the  plaintiff's  manufacture, 
in  order  fraudulently  to  obtain  the  profit  that  would  arise  from 
such  imtrue  representation  as  was  thereby  made,  and  that  the 
defendants  had  by  the  means  aforesaid  or  by  similar  means  for  a 
considerable  time  befoi*e  the  institution  of  the  suit,  made  large 
gains  and  profits  by  the  fraudulent  use  of  the  plaintiff's  trade- 
mark, or  a  trade-mark  in  imitation  thereof,  or  only  colour- 
ably  differing  therefrom,  upon  the  tallies  attached  *  to  wire  *  189 
manufactured  and  sold  by  them  or  on  their  account,  and  in 
particular  upon  the  tallies  attached  to  such  wire  as  was  intended 
for  the  foreign  market. 

The  prayer  of  the  bill  was,  that  an  account  might  be  taken  of 
the  gains  and  profits  made  and  obtained  by  the  defendants  by  the 
sale  of  wire  having  tallies  or  labels  attached  thereto  with  the 
plaintiff's  trade-mark,  or  a  trade-mark  in  imitation  of,  or  only 
colourably  differing  from  that  of  the  plaintiff  stamped  or  impressed 
thereon ;  and  that  the  descendants  might  be  ordered  to  pay  to  the 
plaintiff  the  amount  of  such  gains  and  profits.  That  the  defend- 
ants might  be  restrained  by  injunction  from  attaching  to  wire  not 
the  manufacture  of  the  plaintiff  any  tally  or  label  with  the  plain- 
tiff's  trade-mark,  or  any  mark  in  imitation  thereof,  or  only 
colourably  differing  therefrom,  stamped  or  impressed  thereon,  and 
from  otherwise  using  the  plaintiff's  trade-mark,  or  any  mark  in 
imitation  thereof,  so  as  to  denote  or  represent  that  the  said  wire 
was  the  "  anchor-brand  wire,"  or  was  the  manufacture  of  the 
plaintiff,  and  from  selling  or  offering  for  sale,  or  procuring  to  be 
sold  any  wire  not  being  of  the  plaintiff's  manufacture,  having  a 
tally  or  label  attached  thereto  with  the  plaintiff's  trade-mark,  or  a 
mark  in  imitation  thereof,  or  only  colourably  differing  therefrom, 
stamped  or  impressed  thereon,  or  otherwise -in  any  manner  having 
the  said  trade-mark  or  a  mark  in  imitation  thereof,  or  only  colour- 
ably differing  therefrom,  attached  thereto.  That  the  defendants 
might  deliver  up  to  be  cancelled  all  tallies,  labels  and  papers  in 
their  possession  or  in  the  possession  of  their  servants  or  agents 
having  the  said  trade-mark  so  in  colourable  imitation  of  the  plain- 
tiff's as  thereinbefore  mentioned,  and  also  all  tallies,  labels  and 
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papers  in  their  possession,  or  in  the  possession  of  their  servants 

or  agents,  having  the  plaintiff's  trade-mark  or  any  mark  in 
*  190    imitation  thereof,  or  only  colourably  dififering  *  therefrom 

stamped  or  impressed  thereon,  and  also  all  dies  for  stamp* 
ing  or  impressing  the  same ;  and  that  the  defendants  might  pay 
all  the  costs  of  the  suit. 

The  case  made  by  the  defendants  in  their  answer  was  as 
follows :  — 

Until  of  late  years  the  tallies  which  were  used  by  wire  manu- 
facturers to  distinguish  their  wire  had  been  made  of  wood,  som^ 
times  with  a  number  written  thereon,  and  sometimes  with  a 
particular  device  branded  thereon  with  a  red-hot  stamp.  And  the 
defendants  believed  that  tlie  plaintiff  did,  but  at  what  time  they 
did  not  know,  adopt  and  use  an  anchor  as  his  mark,  such  anchor 
being  branded  on  wooden  tallies. 

An  anchor  was  a  very  common  mark  in  the  iron  trade  and  was 
used  by  many  iron  manufacturers,  and  in  particular  it  was  used 
by  several  iron  manufacturers  to  distinguish  the  rods  of  which 
wire  was  made.  And  the  defendants  presumed  that  the  mark  of 
an  anchor  was  adopted  by  the  plaintiff,  not  so  much  to  distinguish 
his  wire  from  the  wire  of  other  manufacturers,  as  to  represent  to 
the  public  that  it  was  made  from  anchor  iron  rods.  In  1856,  and 
before  the  defendants  were  aware  that  tin  tallies  were  used  by  any 
other  manufacturers,  it  had  occurred  to  them  to  use  tin  instead  of 
wooden  tallies.  Although  they  were  aware  that  the  plaintiff  then 
used  an  anchor  as  a  mark  on  his  tallies,  they  were  not  aware  that 
he  then  used  tin  tallies,  if  in  fact  he  did  so.  And  they  considered 
that  the  use  of  a  different  material,  as  well  as  the  introduction  of 
a  crown  in  the  device,  was  sufficient  to  distinguish  their  wire, 
which  they  wished  should  be  known  as  "  crown  and  anchor  wire," 
from  the  "  anchor  wire  "  of  the  plaintiff.    They  used  a  crown  for 

a  similar  reason  to  that  which  they  believed  caused  the 
*191    *use  of  the  anchor,  viz.,  that  the  crown  was  used  as  a 

mark  by  iron  manufacturers.  And  in  their  trade  of  button 
manufacturers  they  were  familiar  with  the  device  of  a  crown  and 
anchor,  which  was  used  for  the  buttons  of  the  royal  navy,  and 
which  distinguished  such  buttons  from  those  in  use  in  the  mer- 
cantile marme  which  had  the  impression  of  an  anchor  only,  and 
from  the  buttons  used  in  other  naval  services  which  have  the 
anchor  placed,  as  in  the  plaintiff's  tallies,  with  a  lion,  a  star,  or 
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some  other  difference  added  above  the  anchor ;  and  they  consid- 
ered that  by  the  use  of  a  difference  so  well  known  and  so  familiar 
they  shoold  sufficiently  avoid  imitating  the  plaintiff's  mark,  and 
at  the  same  time  should  be  able  to  indicate  the  quality  of  iron  of 
which  their  "  crown  and  anchor  wire  "  was  made.  And  they  sub- 
mitted that  the  plaintiff  had  no  right  to  adopt  an  anchor  as  a 
trade-mark  to  the  exclusion  of  other  manufacturers  who  made  use 
of  the  "anchor  iron"  in  the  manufacture  of  their  wire.  They 
had  learnt  since  the  institution  of  the  suit,  but  were  previously 
ignorant,  that  the  plaintiff  had  been  in  the  habit  of  using  an 
anchor  as  his  trade-mark  in  his  circulars,  bill-heads  and  otherwise, 
and  they  had  learnt  since  their  use  of  the  crown  and  anchor  mark, 
but  did  not  know  before  that  time,  that  the  plaintiff  had  had  the 
anchor  stamped  upon  metal  labels,  known  m  the  trade  as  tallies, 
attached  to  each  bundle  of  wire  of  a  certain  quality  sent  out  from 
the  manufactory  ;  but  they  did  not  know  when  the  plaintiff  intro- 
duced the  use  of  metal  instead  of  wooden  tallies,  and  they  said 
that  with  the  plaintiff's  best  wire  the  labels  sent  out  had  been  of 
brass,  not  of  tin,  and  had  then  been  sufficiently  distinguished  from 
their  wire,  not  only  by  the  difference  in  the  device,  but  the  differ- 
ence in  the  metal. 

They  believed  it  to  be  true  that  in  consequence  of  the  plaintiff 's 
trade-mark  the  wire  of  the  quality  so  manufactured  by  him 
became  known  in  the  trade  as  "  anchor-brand  *  wire,"  and  *  192 
admitted  that  it  had  from  the  excellence  of  its  quality 
obtained  a  high  reputation,  but  not  that  it  was  superior  to  their 
own  "  crown  and  anchor  wire ;  "  and  they  denied  that  it  was  sold 
at  a  higher  price  than  their  own  "  crown  and  anchor  wire,"  but 
they  believed  at  the  same  price. 

So  far  as  they  could  ascertain,  the  manufacturer  of  tallies 
referred  to  in  the  bill  was  not  any  person  who  had  been  employed 
by  them  ;  and  the  correspondence  therein  referred  to  did  not  refer 
to  any  dies  or  stamps  which  had  been  ordered  by  them,  and  they 
did  not  know  to  what  the  same  referred. 

The  wire  saved  from  tlie  wreck  of  the  Versailles  was  wire 
which  had  been  supplied  by  them  to  Messrs.  Smith,  Kemp,  & 
Wright  of  Birmingham,  who  had  ordered  twenty  casks  "  bright 
iron  wire,"  without  specifying  any  mark,  and  the  defendants'  tal- 
lies bearing  the  crown  and  anchor  had  been  attached  to  it  as  a 
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matter  of  course,  and  with  no  intention  of  passing  the  same  off  as 
the  plaintiff's  wire,  and  no  object  in  so  doing :  and  the  defendants 
believed  that  Messrs.  Smith,  Kemp,  &  Wright,  as  well  as  all  other 
houses  in  the  trade,  were  perfectly  aware  of  the  difference  between 
the  marks,  and  considered  the  same  as  perfectly  distinct  marks, 
and  were  in  no  danger  of  confounding  the  same. 

On  the  12th  of  June,  1861,  the  defendants  received  a  letter 
dated  the  preceding  day,  which  was  as  follows.:  — 

"  Liverpool,  11  June,  1861. 
"  Messrs.  Edelsten  &  Williams,  Birmingham. 
"  Gentlemen,  —  I  am  in  want  of  the  undernoted  assortment  of 
iron  wire  of  the  *  anchor '  mark,  which  I  believe  you  make. 
*193    Will  you  have  the  goodness  to  quote  your  *  lowest  cash 
prices.     (Cash  on  receipt  of  invoice)  delivered  here.  .  .  . 
"  I  am,  Gentlemen,  yours  respectfully, 

"W.  Lloyd. 
"  Wire  suitable  for  Paris  points  :  — 

"  No.  10        lOi        11        Hi        12        13        13i 
5  3  4  6  6  4  3 

7/10   7 1/10      8/2      8/2         8/8      9/2      9/5 
"  Terms  2i  per  cent  cash.     In  Liverpool,  in  wrapping.  -  If  the 
quality  is  approved  of  further  orders  may  follow." 

In  answer  to  such  letter  the  defendants  sent  a  letter  containing 
the  prices  of  their  wire,  and  also  enclosing  one  of  their  "  crown 
and  anchor"  tallies,  in  order  to  denote  the  particular  kind  of  wire. 

In  reply  they  received  the  following  letter :  — 

"  20,  Exchange  Street  East,  Liverpool, 
"  18th  June,  1861. 
<*  Messrs.  Edelsten  &  Williams. 

"  Gentlemen,  —  I  am  obliged  for  your  quotation  dated  14th 
instant,  and  now  beg  you  will  forward  the  wire  as  early  as  pos- 
sible as  directed  at  foot  hereof  and  hand  me  invoice  (net).  .  . 
Please  furnish  me  with  a  full  list  of  your  prices  of  wire  delivered 
here.    Trusting  to  your  prompt  attention, 

"  I  am.  Gentlemen,  yours  respectfully, 

«  W.  Lloyd. 
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"  *  Anchor-brand  wire,'  suitable  for  Paris  points :  — 

"No.  10     lOi    11     Hi     12    13     18i)_,.      ,, 

~ ;: -—  y  29  bundles. 

63446      4      8> 

"  Packed  in  wrapping  and  marked  ^AJ  and  209  and  upwards, 
about  five  bundles  in  all,  to  Waterloo  Station." 

In  pursuance  of  such  letter,  the  defendants  sent  the 
*  wire  as  ordered,  with  the  invoice ;  which  invoice  did  not    *  194 
refer  to  the  brand  of  the  wire ;  and  on  the  27th  of  the  same 
month  they  received  the  following  letter :  — 

«  Liverpool,  June  26th,  1861. 
"  Messrs.  Edelsten,  Williams,  &  Edelsten. 

"  Dear  Sirs,  —  I  regret  to  inform  you  that  Mr.  Lloyd  is  taken 
seriously  ill,  and  I  am  desired  to  write  to  you  in  reference  to  the 
invoice  received.  You  do  not  state  what  brand  the  wire  is,  nor  if 
suitable  for  Paris  points ;  therefore  will  you  please  send  us  a  cor- 
rected invoice,  as  Mr.  L.  was  instructed  to  purchase  the  '  anchor- 
brand  wire '  only,  also  suitable  for  Paris  points,  and  he  sent  you 
the  order  in  accordance  therewith.  Mr.  Lloyd  is  only  buying  on 
commission,  and  will  have  to  produce  your  invoice  to  show  the 
brand  if  required,  otherwise  the  wire  might  be  refused.  Mr. 
Lloyd's  friends  do  a  very  large  trade  in  wire,  and,  as  before 
requested,  he  wishes  you  to  send  him  a  general  list  of  prices  for 
all  numbers  and  the  various  qualities.  Do  you  make  square  wire  7 
if  not  perhaps  you  can  inform  me  who  does.  On  receipt  of  cor- 
rected invoice  a  draft  will  be  remitted  at  once  for  the  amount. 

"  I  am,  dear  Sirs,  yours  respectfully, 

"  Signed  pro  W.  Lloyd, 
"  Thos.  Partridge, 

"  P.S.  —  Please  address  to  Mr.  L.  as  before." 

In  answer  to  such  letter,  the  defendants  sent  a  letter,  which  was 
as  follows :  — 

"  Birmingham,  27th  June,  1861. 
"  Mr.  W.  Lloyd,  Liverpool. 

"  Sir,  —  In  reply  to  yours  of  the  26th  inst.  we  enclose  dupli- 
cate invoice  as  requested,  also  one  of  our  brands  which  are 
affixed  to  the  wire  according  to  the  respective  *  sizes.     In   *  196 
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quoting  our  prices  we  sent  you  a  brand,  which  is  the  "crown 
and  anchor,"  and  we  now  enclose  you  another  brand,  also  list 
of  prices  of  iron  wire.  We  nmke  square,  oval,  and  half-round 
wire,  and  if  you  will  let  us  know  the  sizes  you  require,  and  for 
what  purpose  it  is  required,  we  will  give  you  a  quotation  ;  and  at 
the  same  time  we  will  thank  you  to  give  us  two  respectable  refer- 
ences, as  you  are  a  stranger  to  us.     Waiting  your  reply, 

"  We  are,  Sir,  yours  very  respectfully, 

"  Edelsten,  W1LUAM8,  &  Co." 

They  had  no  intention  of  passing  off  their  wire  as  the  plaintiff's 
wire,  and  no  person  in  the  trade  could  have  mistaken  the  wire  so 
sent  for  the  plaintiff's.  The  wire  so  sent,  and  also  the  wire  saved 
from  the  wreck  of  the  Versailles,  had  tallies  attached  thereto, 
stamped  with  the  "  crown  and  anchor,"  and  such  tallies  were 
similar  to  the  plaintiff's  present  tallies  for  some  wire,  but  not  for 
his  best  wire,  so  far  as  regards  shape  and  material;  but  such 
shape  and  materials  were  then  common  to  all  wire  manufacturers ; 
and  the  defendants  denied  that  their  tallies  were  similar  to  the 
plaintiff's,  as  regards  the  device  stamped  thereon,  the  "  crown  and 
anchor  "  being  a  well-known  device,  and  considered  by  &11  persons 
in  the  trade  as  an  entirely  distinct  device  from  an  "anchor" 
alone. 

They  denied  that  it  had  been  or  was  intended  by  them  to  mis- 
lead purchasers  of  wire,  or  induce  them  to  believe  that  when 
purchasing  the  wire  manufactured  by  the  defendants  they  were 
purchasing  "  anchor-brand  wire  "  manufactured  by  the  plaintiff. 
j^^^They  then  proceeded  to  show  by  the  correspondence  which  had 
taken  place,  without  prejudice  on  the  part  of  the  defendants, 
*196  between  the  parties,  that  the  suit  had  *been  rendered 
unnecessary  by  the  terms  of  submission  proposed  on  the 
part  of  the  defendants  (and  which  it  was  argued  conceded  every 
thing  that  could  be  reasonably  demanded),  and  traversed  the 
remaining  allegations  contained  in  the  plaintiff's  bill. 

The  case  came  on,  on  motion  for  decree,  before  the  Vice-Chan- 
cellor,  on  the  18th  July,  1S62,  when  his  Honor  held  that  fmud 
was  clearly  established  on  the  part  of  the  defendants  in  what  had 
passed  between  the  parties,  and  made  a  decree  in  the  terms  of  the 
prayer  of  the  bill,  remarking  that  the  account  could  not  be  limited 
in  the  way  proposed  by  the  defendant's  counsel ;  and  that  as  to 
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the  groands  adyanced  in  favour  of  such  limitation,  the  case  of 
Si/kes  V.  Sykes  (a)  showed,  that  though  the  persons  to  whom  the 
Biile  was  made  might  not  be  deceived,  still  the  action  lay,  because 
liie  article  was  sold  by  them,  and  they  might  go  and  deceive  every 
one  else  ;'  and  that  those  who  committed  a  fraud  must  take  all  the 
consequences. 
From  this  decision  the  defendants  appealed. 

Mr.  Bolt  and  Mr.  Leonard  Fields  for  the  plaintiff,  the  respon- 
dent, supported  the  decree  of  the  Vice-Chancellor. 

Sir  Hugh  Cairns^  Mr.  Qiffard^  and  Mr.  Archibald  Smith  were 
for  the  appellants.  —  It  was  contended  on  behalf  of  the  plaintiff, 
that  no  such  thing  was  proved  to  be  known  in  the  iron  trade  as 
crown  and  anchor  iron,  or  as  anchor  iron  rods  ;  and  that  even  if 
there  were  such  things  as  anchor  iron  rods,  it  was  clear  upon  the 
evidence  that  the  plaintiff  had  never  used  them  in  the  manufacture 
of  his  wire.  That  the  statements  of  the  defendants  as  to 
the  anchor-brand  *  wire  not  fetching  a  higher  price  in  the  *  197 
market  than  the  crown  and  anchor  wire  were  disproved. 
That  even  assuming  it  to  be  true,  as  it  was  not,  but  as  was  sug- 
gested on  the  part  of  the  defendants  that  the  plaintiff  himself  had, 
in  taking  his  anchor  brand,  knowingly  adopted  a  mark  previously 
used  by  other  persons,  it  was  clear  upon  the  evidence  that  such 
previous  use  had  ceased  before  the  adoption  of  the  mark  by  the 
plaintiff.  That  it  appeared  from  the  case  of  the  person  at  Liver- 
pool who  wrote  to  the  plaintiff  about  the  wire  saved  from  the 
wreck  of  the  Versailles,  and  otherwise,  that  the  public  had  actually 
been  deceived  by  the  defendants'  use  of  their  crown  and  anchor 
mark  and  tally;  and  that  consequently  the  offers  made  on  the 
part  of  the  defendants  as  the  terms  of  compromise  of  the  litigation 
fell  below  the  plaintiff's  strict  rights  to  an  injunction,  account, 
and  costs. 

On  behalf  of  the  defendants  it  was  contended,  that  the  anchor 
mark  was  not  merely  the  mark  of  the  manufacturer,  but  the 
mark  of  quality  of  the  manufacture,  and  that  the  crown  and 
anchor  wire  of  the  defendants  represented  wire  of  a  similar 
quality  to  the  anchor  vrire  of  the  plaintiff.    It  was  submitted 

(a)  3  B.  &  C.  541. 
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that,  if  it  were  necessary  to  resort  to  that  argument,  the  brands 
in  themselves  were  sufficiently  distinct,  and  that  when  such  a 
mark  as  an  anchor  was  adopted  by  a  tradesman  —  a  mark  which 
had  frequently  been  in  use  by  another  tradesman,  and  which, 
though  not  for  the  same  article,  was  still -used  by  a  number 
of  other  tradesmen  —  one  of  them,  particularly  if  he  had  not 
been  the  first  to  use  the  mark,  could  not  adopt  that  single  mark 
and  say  as  against  all  the  world,  that  no  one  should  take  that 
mark,  even  with  a  diflFerence.  It  was  further  argued,  that  the 
facts  of  tin  tallies  of  the  shape  in  question  being  the  common 
property  of  the  whole  trade,  and  of  every  thing  depending 
*198  therefore  *upon  the  mark  on  the  tallies,  as  also  the  addi- 
tional fact  of  the  anchor  being  a  common  mark,  were  suffi- 
cient to  remove  the  inference  which  might  otherwise  have  arisen 
from  the  resemblance  of  the  substance,  material,  shape,  and  gen- 
eral aspect  of  the  tallies  in  dispute ;  and  that  even  if  the  conten- 
tion had  been  for  the  right  to  use  the  trade-mark,  the  plaintiff 
wottld  not  have  been  entitled  to  any  injunction  against  the  defend- 
ants. But  admitting  the  plaintiff  to  have  had  such  right,  his 
claim  for  an  account  and  compensation  would  have  depended 
entirely  on  the  question  of  a  fraudulent  use  of  the  trade-mark. 
For  although  if  the  trade-marks  had  been  held  to  be  too  similar, 
the  plaintiff  might  have  had  a  right  to  restrain  the  defendants: 
yet  if  at  the  moment  when  the  complaint  had  been  made  to  them 
of  the  similarity  they  had  offered  to  abandon  the  use  of  their  own 
mark,  and  the  plaintiff  had  nevertheless  filed  his  bill,  the  question 
would  have  been  entirely  one  of  fraud  or  no  fraud,  and,  if  no 
fraud  had  been  found  to  have  existed,  the  plaintiff'  would  not  have 
been  entitled  to  an  account  of  what  the  defendants  had  sold  inno- 
cently and  without  knowing  that  the  use  of  their  mark  would 
interfere  with  the  mark  of  the  plaintiff*.  That  in  the  present  case, 
every  charge  of  fraud  brought  against  the  defendants  had  been 
disproved.  They  had  gone  on  from  1856  to  1861  without  any 
complaint  on  the  part  of  the  plaintiff,  and  if  the  Court  should  go 
back  and  give  an  account  such  as  was  sought  by  the  plaintiff*  it 
would  be  tantamount  to  saying,  that  where  an  order  had  been  sent 
for  Edelsten  &  Williams'  crown  and  anchor  wire,  and  bundles  of 
Edelsten  &,  Williams'  crown  and  anchor  wire  had  beeii  remitted 
accordingly,  such  a  proceeding  was  improper,  altliough  the  persons 
giving  the  order  knew  the  whole  circumstances  of  the  case,  and 
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were  perfectly  cognizant  of  both  marks,  but,  either  from  the  price, 
or  quality,  or  the  convenience   of   access,  preferred  the 
defendants'  *wire  to  that  of  the  plaintiflF.    To  give  the    *199 
plaintiff  the  profits  of  such  wire  would  be  carrying  the  mat- 
ter beyond  all  precedent  and  all  justice. 

MiUtnffton  v.  Fox  (a)  was  referred  to. 

January  28. 

The  Lord  Chancellor.  —  The  questions  are  whether  the  plaintiff 
had  property  in  the  trade-mark  claimed  \^  him  before  the  adoption  of 
it  by  the  defendants,  and  if  so,  whether  the  mark  of  the  defendants  is 
substantially  the  same  as  the  trade-mark  of  the  plt^ntiff,  and  there- 
fore an  invasion  of  his  property ;  and  thirdly,  whether  the  defend- 
ants have  used  the  plaintiff's  trade-mark  with  knowledge  of  the 
right  of  the  plaintiff. 

Tlie  last  question  is  material  with  reference  to  the  extent  of  the 
relief  to  be  granted.  For  although  it  is  well  founded  in  reason, 
and  also  settled  by  decision,  that  if  A.  has  acquired  property  in  a 
trade-mark,  which  is  afterwards  adopted  and  used  by  B.  in  igno- 
rance of  A.'s  right,  A.  is  entitled  to  an  injunction ;  yet  he  is  not 
entitled  to  any  account  of  profits  or  compensation,  except  in 
respect  of  any  user  by  B.  after  he  became  aware  of  the  prior 
ownership. 

At  law  the  proper  remedy  is  by  an  action  on  the  case  for  deceit : 
and  proof  of  fraud  on  the  part  of  the  defendant  is  of  the  essence 
of  the  action :  but  this  Court  will  act  on  the  principle  of  protecting 
property  alone,  and  it  is  not  necessary  for  the  injunction  to  prove 
fraud  in  the  defendant,  or  that  the  credit  of  the  plaintiff  is  injured 
by  the  sale  of  an  inferior  article.  The  injury  done  to 
*  the  plaintiff  in  his  trade  by  loss  of  custom  is  sufficient  *  200 
to  support  his  title  to  relief.  Neither  will  the  plaintiff  be 
deprived  of  remedy  in  equity,  even  if  it  be  shown  by  the  defend- 
ant that  all  the  persons  who  bought  from  him  goods  bearing  the 
plaintiff's  trade-mark  were  well  aware  that  they  were  not  of  the 
plaintiff's  manufacture.  If  the  goods  were  so  supplied  by  the  de- 
fendants for  the  purpose  of  being  sold  again  in  the  market,  the 
injury  to  the  plaintiff  is  sufficient.     Again,  it  is  not  necessary  for 

(a)  8  MyL  &  Cr.  838. 
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relief  in  equity,  that  proof  should  be  given  of  persons  having  been 
actually  deceived,  and  having  bought  goods  with  the  defendant's 
mark,  under  the  belief  that  they  were  of  the  manufacture  of  the 
plaintiff,  provided  the  Court  be  satisfied  that  the  resemblance  is 
such  as  would  be  likely  to  cause  the  one  mark  to  be  mistaken  for 
the  other. 

I  advert  to  these  general  rules  because  they  meet  some  portions 
of  the  argument  addressed  to  me  by  the  defendants.  On  the  first 
question,  what  is  the  trade-mark  of  the  plaintiff,  and  whether  he 
had  acquired  property  in  it  before  the  alleged  imitation  of  it  by 
the  defendants ;  it  is  proved  that  the  mark  of  the  plaintiff  consists 
of  the  emblem  or  representation  of  an  anchor  stamped  on  a  disk 
or  circular  piece  of  tin,  about  the  size  of  a  shilling,  and  on  which 
are  also  impressed  a  number  denoting  the  size  of  the  wire  and  the 
words  ^'  iron  wire,"  and  which  metal  stamp  is  attached  as  a  tally 
to  each  coil  or  bundle  of  wire  sent  out  from  the  manufactory  of 
the  plaintiff. 

The  plaintiff  also  uses  the  device  of  an  anchor  stamped  on  his 

circular  letters,  invoices,  and  bills  relating  to  his  goods,  and  by 

these  means  the  wire  of  the  plaintiff  has  long  since  gained  and 

possesses  a  peculiar  denomination  in  the  trade,  '^  the  anchor- 

*  201    brand  wire  "  or  "  anchor  *  wire,"  and  being  of  very  supe- 

rior quality  it  is  much  sought  after  in  the  market,  and  has 
acquired  high  reputation.  The  plaintiff  began  to  use  this  tally 
and  device  in  the  month  of  September,  1862,  and  has  used  it  con- 
tinuously in  an  extensive  trade  down  to  the  present  time. 

These  facts  are  so  far  from  being  disputed  by  the  defendants, 
that  they  distinctly  state  their  belief  in  the  third  paragraph  of  their 
answer  that,  '^  in  consequence  of  the  said  trade-mark  of  the  plain* 
tiff  the  wire  of  the  said  quality  so  manufactured  by  him  became 
known  in  the  trade  as  *  anchor-brand  wire,' "  and  admit  "  that  it 
has,  from  the  excellence  of  its  quality,  obtained  a  high  reputation." 
It  is  plain,  therefore,  that  the  plaintiff  has  all  the  essentials  of  a 
right  of  property  in  the  trade-mark  claimed  by  him,  and  that  this 
right  extends  to  two  things,  first,  the  device  or  emblem  of  an 
anchor  attached  to  the  wire,  and  second,  the  name  ^^  anchor-brand 
wire  "  or  "  anchor  wire,"  which  has  resulted  from  the  use  of  the 
device,  and  has  become  the  distinctive  appellation  in  the'  market  of 
the  wire  manufactured  by  the  plaintiff. 

With  respect  to  the  next  question,  that  of  the  intentional  imitation 
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of  the  plaintiff's  trade-mark  bj  the  defendants,  it  appears  from 
the  statements  in  the  second  paragraph  of  the  answer,  that  in  the 
year  1856,  the  plaintiff's  mark  was  well  known  to  the  defendants, 
and  that  in  that  year  the  defendants  also  became  desirous  of  affix- 
ing a  mark  bj  means  of  a  tally  to  the  wire  they  manufactured, 
and  they  determined  to  use  the  device  of  an  anchor  in  order,  as  I 
am  compelled  to  infer,  that  they  might  have  the  benefit  of  the 
reputation  which  that  mark  had  already  acquired. 

But  they  determined  to  use  this  device  with  a  difference, 
and  they  must  have  credit  for  some  ingenuity  in  *  their  *202 
reasoning  on  the  subject.  They  say,  ^^  in  our  trade  of  but- 
ton manufacturers  we  were  familiar  with  the  device  of  a  crown 
and  anchor,  which  is  used  for  the  buttons  of  the  royal  navy,  and 
which  distinguishes  such  buttons  from  those  in  use  in  the  mercan- 
tile marine,  which  have  the  impression  of  an  anchor  only,  and 
from  the  buttons  used  in  other  naval  services  .  .  .  and  we 
considered  that  by  the  use  of  a  difference  so  well  known  and  so 
familiar  we  should  sufficiently  avoid  imitating  the  plaintiff's  mark, 
and  at  the  same  time  be  able  to  indicate  the  quality  of  iron  of 
which  our  crown  and  anchor  wire  was  made."  I  think  the  whole 
case  of  the  plaintiff  is  confessed  in  this  passage  and  in  the  third 
paragraph,  to  which  I  have  previously  referred. 

It  is  urged  that  there  is  no  proof  of  any  purchaser  having  been 
deceived  by  the  defendants,  and  that  the  difference  between  the 
anchor  and  the  crown  and  anchor  is  well  known,  and  sufficient  to 
prevent  the  one  being  mistaken  for  the  other.  But  the  essential 
part  of  the  plaintiff's  trade-mark  is  the  anchor,  from  which  the 
market  name  of  his  wire  has  been  derived,  and  this  has  been  delib- 
erately taken  by  the  defendants  and  impressed  on  a  tally,  similar  in 
shape,  colour  and  material,  to  the  plaintiff's,  plainly  for  the  double 
purpose  of  having  a  mark  affixed  to  their  goods  which  might  be 
easily  taken  for  the  plaintiff's,  and  also  of  being  able  to  use  in  the 
market  the  denomination  of  anchor  wire. 

There  is  a  suggestion  in  the  answer,  that  the  plaintiff  adopted 
the  device  of  an  anchor  in  order  to  show  that  his  wire  was  made 
from  iron  rods  called  '^  anchor  iron  rods,"  and  that  the  defendants 
adopted  the  emblem  of  an  anchor  for  the  same  reasoh ;  but  there 
is  no  evidence  whatever  in  support  of  this  suggestion  nor  any 
attempt  to  prove  either,  that  there  are  rods  of  iron  known 
in  the  *  market  as  anchor  iron  rods,  or  that  rods  with  this    *  203 
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name  or  brand  have  been  used  either  bj  the  plaintiff,  or  defend- 
ants, for  making  wire. 

It  is  not  necessary  for  the  support  of  the  plaintiff's  case,  that 
use  should  be  made  of  the  correspondence  of  an  agent  of  the  plain- 
tiff, under  the  name  of  Lloyd,  with  the  defendants ;  but  if  such 
correspondence  be  received  and  examined,  it  will  be  found  to  war- 
rant two  conclusions  of  fact,  first,  that  a  specific  order  for  anchor- 
brand  wire  having  been  sent  to  the  defendants  (which  it  must  be 
remembered,  they  admit  to  be  the  peculiar  name  of  the  plaintiff's 
wire)  they  supplied  their  own  wire  as  being  the  wire  known  by 
that  name ;  and,  secondly,  that  they  sent  one  of  their  own  crown 
and  anchor  tallies  as  being  the  proper  mark  or  tally  of  the  wire  so 
denominated. 

I  cannot  doubt,  therefore,  that  the  acts  of  the  defendants  amount, 
in  law,  to  a  piracy  of  the  plaintiff's  trade-mark,. both  in  the  emblem 
and  the  name. 

It  is  then  objected  by  the  defendants,  that  the  account  of  profits 
directed  by  the  decree  is  too  severe ;  but,  on  examination  of  it,  I 
am  of  opinion,  that  the  account  is  in  terms  as  lenient  as  can  be 
directed  consistently  with  the  principles  of  the  Court. 

Finally  it  is  insisted  that  the  suit  was  unnecessary ;  inasmuch 
as  it  is  alleged  that  the  terms  offered  by  the  defendants  were  aU 
that  could  be  reasonably  demanded. 

I  cannot  take  notice  of  negotiations  antecedent  to  a  suit  (save 

in  cases  of  bad  faith)  unless  they  amount  to  a  release,  or  binding 

agreement,  with  respect  to  the  cause  of  action.^    Neither 

•  204    will  I  assume  any  arbitrary  power  of  •  dealing  with  the  costs 

of  the  suit.     If  the  plaintiff  is  found  entitled  to  the  relief 

he  asks,  he  is  entitled  to  the  costs  of  the  suit  in  which  it  is  given. 

The  defendants  have  used  the  suit  for  the  purpose  of  contesting 
and  denying  the  plaintiff's  right  altogether,  instead  of  submitting 
to  the  decree  to  which  he  was  entitled.  They  have  taken  the 
chance  of  benefit  from  the  suit,  and  must  pay  the  costs  of  the  liti- 
gation.^   I  dismiss  the  petition  of  rehearing  with  costs. 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1394,  1395;  Kerr  Inj.  229,  230. 
*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1381,  and  note  (4) ;  Kerr  Inj.  491 ; 
Upham  V.  £lka!b,  L.  R.  12  £q.  140. 
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LORD  DARNLEY  v.  THE  LONDON,  CHATHAM,  AND 
DOVER  RAILWAY  COMPANY. 

1862.     December  4,  8,  9.     1863.     January  22,  28,  24,  26.     February  14. 
Before  the  Lords  Justices. 

A  land-owner  agreed  to  sell  land  to  a  railway  company,  and  the  company 
agreed  to  make  such  crossings  as  the  land-owner^s  surveyor  should,  within 
one  month  after  the  company  took  possession,  direct  in  writing.  No  award 
was  made  by  the  surveyor  until  about  two  months  after  possession  had  been 
taken.  The  company  having  refused  to  make  some  crossings  directed  by 
the  award  the  land-owner  filed  his  bill,  alleging  conduct  on  the  part  of  the 
company  amounting  to  a  waiver  of  the  limitation  of  the  time  for  making  the 
award,  insisting  on  the  direction  of  the  surveyor  as  binding,  and  praying 
that  the  company  might  be  decreed  to  make  the  works  directed  by  it,  but  not 
distinctly  putting  forward  any  case  for  specific  performance  of  the  agreement 
independently  of  the  award.  The  Court  being  of  opinion  that  the  award 
was  not  binding  upon  the  company,  and  that  the  title  to  relief  independently 
of  the  award  was  not  put  forward  with  sufficient  distinctness  to  make  it  right 
to  gire  relief  on  that  footing,  gave  the  plaintiff  leave  to  withdraw  replication 
and  amend  his  bill  by  putting  in  issue  any  claim  founded  on  the  original 
agreement.^ 

This  was  an  appeal  by  the  defendants,  the  London,  Chatham 
and  Dover  Railway  Company  (which  company  had  succeeded  to 
the  undertaking  of  the  East  Kent  Railway  Company),  from  a 
decree  of  Vice-Chancellor  Stuart,  by  which  it  was  ordered,  that 
the  defendants  the  company  should  specifically  perform  the  agree- 
ment in  the  bill  mentioned  of  the  22d  day  of  June,  1858,  so  far  as 
the  same  remained  unperformed,  and  make,  do  and  perform  the 
several  works  and  matters  comprised  in  and  described  by 
the  award  or  notification  in  the  plaintiff's  *bill  mentioned  *205 
of  the  5th  of  March,  186.9,  and  also  construct  the  cattle 
arch  in  the  said  bill  mentioned  at  the  point  X  marked  out  and 
indicated  by  the  said  award  or  notification  and  the  map  or  plans 
annexed  thereto,  and  that  the  company  should  pay  the  costs  of  the 
suit. 

The  agreement,  of  which  the  specific  performance  was  prayed 
by  the  bill,  was  dated  the  22d  of  June,  1858,  and  made  between 

'  See  Attorney-General  v.  Cambridge  Consumers  Gas  Co.,  L.  R.  6  Eq.  308, 
809 ;  S.  C.  L.  R.  4  Ch.  Ap.  71 ;  Walker  v.  Armstrong,  8  De  G.,  M.  &  G.  634, 
535;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  418. 
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the  railway  company  of  the  one  part  and  Lord  Darnley  of  the 
other  part,  and  thereby  after  reciting  that  the  company  were  the 
promoters  of  a  bill  which  was  then  pending  in  Parliament, 
whereby  it  was  proposed  to  authorize  the  company  to  make  and 
maintain  a  railway  thereinafter  called  the  Extension  Railway,  in 
extension  of  the  East  Kent  Railway,  and  which  if  made  would 
pass  near  to  Gobham  Hall,  a  seat  of  the  plaintiff's,  and  for  a  con- 
siderable distance  through  his  lands  ;  and  reciting  that  the  plain- 
tiff had  petitioned  Parliament  against  the  passing  of  the  then 
pending  bill ;  and  that  it  was  of  importance  to  the  company  that 
the  opposition  of  the  plaintiff  to  the  bill  should  be  withdrawn,  and 
that  the  parties  thereto  had  therefore  determined  to  enter  into  the 
agreement  thereinafter  appearing,  it  was  provided,  conditionally 
upon  the  bill  being  passed  in  the  then  session  of  Parliament,  that 
the  company  should  be  at  liberty  to  take  so  much  of  the  plaintiff's 
land,  not  exceeding  50a.  2r.  as  they  might  require,  but  that  they 
should  not  take  any  more  without  his  consent,  and  that  they 
should  pay  a  clear  8000/.  for  the  land  ;  and  the  10th  article  was 
as  follows :  — 

"  The  company  will  make  and  maintain  for  the  convenience  of 

the  earl's  estate  so  many  crossings  across  the  Extension  Railway, 

and  of  such  kinds,  whether  above,  below,  or  on  the  level, 

*  206   as  Mr.  John  Glutton,  or  *  him  failing,  the  engineer  or  sur- 

veyor of  the  eai*l,  his  heirs  or  assigns,  shall  within  one 
month  after  obtaining  possession  of  the  land  of  the  earl,  direct 
and  notify  in  writing  to  the  company  of  their  engineer." 

Article  13  was  as  follows :  — 

"  The  company  will  perform  and  observe  articles  3  to  11  both 
inclusive  respectively  (if  those  articles  respectively  shall  have 
effect),  to  the  reasonable  satisfaction  in  all  respects  of  Mr.  John 
Glutton,  or  him  failing,  of  a  competent  surveyor  to  be  named  by 
the  Right  Honourable  Edward  Gardwell." 

The  bill  m  Parliament  mentioned  in  this  agreement  passed  into 
a  law  in  the  then  session  of  Parliament,  and  the  agreement 
accordingly  took  effect.     On  the  8th  of  December,  1858,  the  com- 
pany entered  into  possession  of  the  land  which  they  had  agreed  to 
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purchase,  and  paid  the  purchase-monej  stipulated  for  by  the  agree- 
ment ;  but  the  land  was  not  then  and  has  not  since  been  conve jed 
to  them. 

Before  this,  in  Noyember,  1858,  a  meeting  had  taken  place, 
between  Mr.  Glutton  and  Mr.  Gubitt  tlie  engineer  of  the  company, 
relative  to  the  crossings,  and  Mr.  Glutton  verbally  stated  to  Mr. 
Gubitt  certain  crossings  which  he  required  to  have  made,  but  did 
not,  within  one  month  after  the  company  took  possession  of  the 
land,  direct  or  notify  in  writing  to  the  company  or  their  engineer 
what  crossings  were  to  be  made  and  maintained  by  the  company 
across  the  Extension  Railway  for  the  convenience  of  the  plaintiff  *s 
estate ;  but  on  the  5th  of  March,  1859,  nearly  two  mouths  after 
the  expiration  of  the  month  from  the  time  of  the  company's  taking 
possession,  and  when  the  company's  works  had  considerably  pro- 
gressed, he  made  an  award  or  notification  in  writing,  speci- 
fying the  crossings  *  which  were  so  to  be  made  and  main-  *  207 
tained,  and  of  what  kinds  such  crossings  were  to  be, 
whether  above,  below,  or 'on  the  level.  The  crossings  specified  by 
this  award  or  notification  were  the  works  and  matters  which  it 
was  prayed  by  the  bill  that  the  defendants  the  company  might  be 
decreed  to  do,  make  and  perform,  the  most  important  one  being 
the  cattle  arch  mentioned  in  the  decree  as  stated  above.  In  June, 
1860,  the  company,  who  denied  having  received  any  notice  of 
this  award  till  June,  1859,  refused  to  submit  to  it,  alleging  that 
they  had  done  all  the  works  required  by  Mr.  Glutton  at  the  meet- 
ing in  November,  1858,  and  denying  their  liability  to  do  any  thing 
more.  By  June,  1859,  the  embankment  through  which  the  cattle 
arch  would  have  to  be  made,  had  been  constructed.  Much  discus- 
sion took  place  between  the  parties,  and  proposals  were  made  for 
a  reference  to  arbitration  ;  but  ultimately,  the  company  persisting 
in  their  refusal  to  execute  the  further  works,  the  plaintiff,  in 
December,  1860,  filed  his  bill,  which  stated  the  agreement  and  the 
taking  possession  by  the  company,  and  then  proceeded  to  allege 
that  Mr.  Gubitt  the  engineer  of  the  company  had  suggested 
various  modifications  in  the  crossings  proposed  by  Mr.  Glutton, 
which  modifications  would  require  the  making  of  roads  as  well  as 
crossings,  and  that  Mr.  Gubitt  thereupon  applied  to  Mr.  Oakley, 
an  agent  of  the  company,  for  an  assurance  tibat  any  directions  he 
might  give  as  to  roads  would  be  executed  by  the  company  and  that 
Mr.  Oakley  had  given  such  assurance  in  writing.    The  bill  then 
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in  the  8th  paragraph  alleged  that,  in  reliance  upon  and  full  faith 
and  confidence  in  the  assurance  given  by  Mr.  Oakley  as  the  recog- 
nized agent  of  the  company,  Mr.  Glutton  considered  Mr.  Cubitt's 
suggestions,  and  that  the  consideration  of  them  occasioned  him 
great  difficulty  and  trouble,  so  that  he  could  not  make  his  award 
within  the  month,  but  that  he  made  it  on  the  5th  of  March, 

•  208   1859.    The  bill  then  set  out  the  award,  and  *  alleged  in 

the  10th  paragraph,  that  down  to  the  time  when  the  award, 
wa^  made,  communications  as  to  the  crossings  and  the  works 
incident  to  them  had  been  going  on  between  Mr.  Glutton  on  behalf 
of  the  plaintiff  with  the  company  and  their  agents,  and  that  it 
was  throughout  such  communications  distinctly  understood  and 
agreed  to  on  both  sides,  that  the  time  for  making  the  award  should 
be  extended  for  a  reasonable  time.  The  bill  proceeded  to  6tate 
the  communications  which  took  place  after  the  award,  and  after 
stating  that  the  plaintiff  had  performed  his  part  of  the  agreement 
of  the  22d  of  June,  1858,  submitted  that  the  company  were  bound 
and  ought  to  be  compelled  to  comply  with  and  perform  the  several 
requisitions  and  directions  of  the  award  or  notification  of  Mr. 
Glutton ;  and  it  prayed  that  the  defendants  the  railway  company 
might  be  compelled  by  the  decree  of  the  Gourt  specifically  to  per- 
form the  agreement  of  the  22d  day  of  June,  1858,  so  far  as  the 
same  remained  unperformed,  and  to  make,  do,  and  perform 
the  several  works  and  matters  comprised  in  and  described  by 
the  award  or  notification  of  the  5th  of  March,  1859,  and  in  par- 
ticular that  they  might  be  decreed  to  construct  the  cattle  arch,  at 
the  point  X  marked  out  and  indicated  by  the  award  and  the  maps 
or  plans  annexed  thereto. 

The  defendants  the  company,  by  their  answer,  set  forth  the 
grounds  on  which  they  contended  that  they  were  not  bound  by  the 
award,  into  which  reasons  it  is  not  necessary  for  the  purpose  of 
the  present  report  to  enter.  They  alleged  that  at  the  meeting 
between  Mr.  Gubitt  and  Mr.  Glutton  in  November,  1858,  Mr. 
Gubitt  had  pointed  out  what  crossings  he  should  require,  leaving 
only  certain  matters  of  detail  unsettled.  That  they  had  made  all 
the  crossings  which  he  had  then  directed  ;  and  that  what  was  now 
claimed  was  beyond  the  understanding  then  come  to,  and 

•  209  could  not  be  performed  without  great  difficulty  *  and  ex- 

pense, after  their  works  had  proceeded  so  far  on  the  footing 
that  the  crossings  already  made  were  all  that  would  be  required. 
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The  cause  came  on  for  hearing  before  Vice-Chancellor  Stuart, 
replication  having  been  filed. 

His  Honor  considered  that  the  plaintiff  had  made  out  his  case 
as  to  the  extension  of  time  for  making  the  award,  and  he  accord- 
ingly made  a  decree  in  the  plaintiff's  favour,  from  which  the  de- 
fendants appealed. 

December  4,  8,  9. 

Mr.  Bacon  and  Mr>  Hardy ^  for  the  plaintiff,  in  support  of  the 
decree.  —  The  objection  taken  by  the  company  to  the  award,  on 
the  ground  of  its  having  been  made  after  the  specified  time,  cannot 
prevail,  for  the  company  made  proposals  to  the  plaintiff  which  led 
to  a  negotiation,  in  consequence  of  which  the  award  was  not  made 
in  due  time,  the  delay  which  occurred  being  solely  for  the  conven- 
ience of  the  company.  They  complain  of  its  being  unreasonable 
diat  they  should  now  be  called  upon  to  make  these  crossings  which 
might  have  been  made  so  much  more  easily  before  their  embank- 
ment was  formed,  but  the  embankment  was  made  after  the  award 
and  while  tlie  company  was  delaying  the  taking  it  up.  HatokS' 
worth  V.  Brammal.  (a) 

Mr.  MalinM  and  Mr.  Cotton^  for  the  defendant.  —  We  do  not 
deny  that  a  contract  was  entered  into  between  the  plaintiff  and  the 
company,  of  which  this  Court  would  decree  specific  performance, 
if  sought  at  a  proper  time  and  under  proper  circumstances. 
But  we  *  say  that  the  company  has  complied  with  all  the  *  210 
requisitions  which  Glutton  made,  during  the  period  within 
which  he  had  power  to  make  an  award :  he  never  required  us  to 
make  this  cattle  arch ;  and  the  Court  will  not  require  us  to^make 
it  now,  when  our  works  are  so  far  advanced  that  it  cannot  be  made 
without  enormous  additional  expense  and  inconvenience.  Though 
the  award  was  made  in  March,  1859,  it  was  not  communicated  to 
us  till  June,  1859,  and  the  correspondence  up  to  that  period  does 
not  mention  a  cattle  arch.  The  embankment  was  finished  by  that 
time,  and  the  line  is  now  opened,  so  that  making  this  arch,  which 
at  one  time  would  have  been  easy,  is  now  a  serious  matter.  The 
award  having  been  made  after  the  time  limited  is  not  binding.  No 
doubt  the  conduct  of  parties  in  a  reference  may  be  such  as  to  extend 

(a)  6  My.  &  Cr.  281. 
VOL.  1.  11  [  161  ] 
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the  time  for  making  an  award.  But  in  the  present  case,  nothing 
is  shown  by  which  the  company  can  be  considered  to  have  waived 
the  stipulation  as  to  time. 

Mr.  Bacon,  in  reply. 

Tlieir  Lordships  on  a  subsequent  day  intimated,  that  in  their 
opinion  the  award  was  not  binding  on  the  company,  and  desired  to 
have  the  case  further  argued  as  to  what,  in  that  view  of  the  case, 
was  the  proper  order  to  be  made. 

1863.    January  22,  28,  24,  26. 

Mr.  Bacon  and  Mr.  Hardy ^  for  the  plaintiff.  —  If  the  award  be 
invalid,  still  there  is  a  subsisting  agreement  on  the  part  of  the 
company  to  make  proper  crossings,  and  the  Court  will  decree  spe- 
cific performance  of  that  agreement.     Sanderson  v.  Cockermouth 
Railway  Company^  (a)  Storer  v.  Great   Wentem  Railway 

*  211    Company.  (6)     *  We  ask  that  the  company  may  be  ordered 

to  make  the  cattle  arch,  and  to  do  the  works  mentioned  in 
paragraphs  8  and  9  of  the  bill,  as  being  works  necessary  for  the 
convenience  of  the  plaintiff's  estate,  the  award  being  sufficient  evi- 
dence that  they  are  works  which  ought  to  be  done  ;  or  if  necessary, 
that  an  inquiry  may  be  directed  what  crossings  are  necessary  and 
proper  and  required  for  making  and  maintaining  convenient  com- 
munications between  the  different  parts  of  the  plaintiff's  lands. 

The  .substance  of  the  agreement  is,  that  the  plaintifi*  is  to  have 
all  reasonable  and  necessary  crossings.  The  defendants  will  prob- 
ably rely  on  Milnes  v.  Grery  ((?),  but  that  case  went  on  the  ground 
that  tjiere  was  no  contract.  Here  there  is  a  contract,  and  the 
Court  will  see  it  carried  out  in  substance.  The  case  is  analogous 
to  those  relating  to  the  sale  of  property  at  a  valuation  to  be  made 
in  a  particular  way  ;  if  the  valuation  cannot  be  made  in  that  way, 
the  Court  will  ascertain  the  value.  Gregory  v.  Mighell,  (d)  Gonr- 
lay  V.  JDuke  of  Somerset,  (e)  Jackson  v.  Jackson.  (^) 

Mr.  Malins  and  Mr.  Cotton,  for  the  company.  —  This  is  a  bill 

(a)  11  Beav.  497 ;  S.  C.  on  appeal,  19,  L.  J.  N.  S.  606,  Oh. 
(6)  2  Y.  &  C.  C.  C.  48.  (c)    19  Ves.  429. 

(c)   14  Ves.  400.  (g)  1  Sm.  &  G.  184. 

(ef)  18  Ves.  328. 
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for  specific  performance  of  the  award,  and  if  the  award  be  out  of 
the  way,  no  bill  lies  to  compel  us  to  make  proper  crossings,  the 
jurisdiction  for  that  purpose  being  in  the  justices  under  the  Railway 
Clauses  Act.  But  if  there  be  jurisdiction,  the  bill  is  not  properly 
framed  for  obtaining  such  relief  as  is  now  asked.  There  is  no 
allegation  of  any  right  to  crossings  except  according  to  the  award, 
and  no  alternative  relief  in  the  event  of  the  award  being  held  not 
binding  is  prayed.  The  contract  was  to  do  more  than  the 
Act  required,  if  Glutton  *  should  within  a  month  so  direct,  *  212 
and  as  he  did  not  give  any  direction  within  the  time  we  are 
thrown  back  upon  the  Act,  and  it  is  not  a  case  in  which  a  Court 
of  Equity  can  decree  specific  performance.  The  case  might  have 
been  otherwise,  if  the  agreement  had  been  that  we  would  make  all 
proper  crossings ;  but  that  is  not  the  case,  the  agreement  is  only 
to  make  such  proper  crossings  as  shall  be  directed  within  a  speci- 
fied time,  and  as  no  direction  was  given  the  contract  is  at  an  end. 
The  bill  does  not  contain  any  allegation  of  an  agreement  to  make 
all  proper  crossings,  nor  that  more  crossings  are  requisite  than 
those  which  have  been  made.  Watts  v.  Hyde  (a)  is  against  allow- 
ing the  plaintifi*  to  amend,  and  PcUk  v.  Clinton  (6)  does  not  sup- 
port the  opposite  view. 

\_Mr.  Hardy  referred  to  Duke  of  Devonshire  v.  Eglin.  (c)  ] 

The  case  is  different  from  that  of  an  agreement  to  make  all  nec- 
essary crossings,  with  a  superadded  reference  to  an  arbitrator  to 
determine  what  crossings  were  proper:  here  the  surveyor's  requir- 
ing the  crossings  within  the  month  is  a  condition  precedent :  Brooke 
V.  Oarrod^  (d)  Scott  v.  Avery ^  (je)  and  even  if  not,  still  time  is  of 
the  essence  of  the  contract :  Darbey  v.  Whitaker^  (^)  Tillett  v. 
Charing  Cross  Bridge  Company.  (A)  If  any  relief  is  granted  at 
all,  it  can  only  be,  at  present,  an  inquiry  what  crossings  are  nec- 
essary. 

Mr.  Hardy y  in  reply.  —  If  the  bill  is  dismissed,  the  plaintiff  will 
be  at  the  mercy  of  the  company,  for  the  provisions  of  the  Railway 

(a)  2  Phil.  406.  (0  6  H.  L.  Caa.  811. 

(6)  12  Ves.  48.  ig)  4  Drew.  134. 

(c)  14  Beav.  631.  (A)  26  Beav.  419. 

(d)  3K.&J.608;  2DeG.&J.62. 
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Clauses  Act  will  not  be  available.     Sanderson  v.  Cocker- 

*  213    mouth  Railway  Company,  (a)    If  relief  cannot  be  given  *  on 

the  record  as  it  stands,  leave  will  be  given  to  amend  the  bill. 
Palk  V.  Clinton^  (i)  Childere  v.  Childers^  (c)  Filkin  v.  Hill.  \d) 

Judgment  reserved^ 

February  14. 

The  Lord  Justice  Knight  Bruce.  —  The  bill  in  this  cause, 
filed  on  the  8th  of  December,  1860,  asks  a  decree  for  the  specific 
performance  by  the  defendants  the  London,  Chatham  and  Dover 
Railway  Company  (formerly  styled  the  East  Kent  Railway  Com- 
pany) of  a  written  agreement,  dated  the  22d  of  June,  1858,  made 
between  them  and  the  plaintiff,  so  far  as  remaining  unperformed,  — 
an  agreement,  by  which  the  plaintiff  and  the  company  respectively 
acknowledge  themselves  to  be  bound.  It  is  set  forth  in  the  3rd 
paragraph  of  the  bill.  The  proposed  statute,  mentioned  in  the 
1st  article  of  the  agreement,  having  passed  in  the  session  of  Par- 
liament also  there  mentioned.  It  is  admitted,  that  some  material 
acts  have  been  done  on  each  side  in  performance,  or  part  perform- 
ance, of  the  agreement.  The  prayer  of  the  bill  is  thus :  [His 
Lordship  read  the  prayer.] 

The  document  which  the  prayer  calls,  "  the  hereinbefore-men- 
tioned award,  or  notification,  of  the  5th  of  March,  1859,"  is  set 
forth  in  the  ninth  paragraph  of  the  bill,  and  is  described,  or 
mentioned,  in  its  eighth  paragraph.  [His  Lordship  here  read  that 
paragraph ;  the  substance  of  which  has  been  given  above.] 

The  controversy  in  the  cause  is,  mainly,  upon  the  award, 

*  214    or  alleged  award,  of  the  5th  of  March,  1859,  the  *  plaintiff 

alleging  and  insisting,  and  the  company  denying,  that  it 
binds  the  company;  and  the  dispute  turns  chiefly  on  the  tenth 
article  of  the  agreement.  The  company  having  obtained  in  Decem- 
ber, 1858,  the  possession  mentioned  in  that  article,  did  so,  there- 
fore, not  merely  more  than  a  month,  but  more  than  two  months, 
before  the  5th  of  March,  1869,  the  day  on  which  the  award,  or 
alleged  award,  was  made.  The  contention  upon  the  plaintiff's 
part  is,  that  the  period  of  "  one  month  "  mentioned  in  the  tenth 
article  of  the  agreement,  was  not  essential ;  that,  notwithstanding 

(a)  11  Beav.  497 ;  19  L.  J.  N.  S.  606,  Cb. 

(6)  12  Ve«.  48.         (c)    1  De  G.  &  J.  482.  (<f;  4  Bro.  P.  C.  640. 
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its  language,  the  direction  and  notification  specified  in  that  article 
might  well,  whether  without  or  with  consent,  be  made  at  a  time 
after  the  expiration  of  the  month ;  but  that,  however  this  point 
ought  to  be  treated,  there  was  contract  or  conduct  on  the  com- 
pany's part  sufficient  to  warrant  the  award,  or  alleged  award, 
being  made  as  it  was  made,  and  being  effectually  made  on  the  oth 
of  March,  1859.  As  to  this  portion  of  the  case,  the  plaintiff 
relies  very  much  on  communications  which  took  place  between 
Mr.  Glutton,  and  Mr.  John  Oakley,  a  land  surveyor,  employed,  or 
occasionally  employed,  by  the  company.  But  Mr.  Oakley  seems 
not  to  have  been  employed  by  the  company  as  an  engineer ;  and 
it  does  not  appear  to  me,  that  there  was  on  the  company's  part, 
a  clear  or  sufficient  agreement  or  consent  to  enlarge  or  extend  the 
time  of  one  month  fixed  by  the  tenth  article  of  the  agreement  of 
the  22d  of  Juue,  1858 ;  nor  does  it  seem  to  me,  that  there  was 
conduct  on  the  part  of  the  company,  or  of  any  authorized  agent  of 
tlie  company,  sufficient  to  preclude  the  company  from  rejecting  the 
alleged  award  as  made  without  due  authority.  And  I  am  of 
opinion  that  they  were  not,  nor  are,  more  bound  by  the  alleged 
award  of  the  5th  of  March,  1859,  than  if  the  instrument  had 
never  existed. 

*The  plaintiff's  counsel  have,  however,  ably  contended  *  215 
that,  even  upon  that  hypothesis,  he  is  entitled  to  relief 
under  the  bill  as  it  stands,  and  to  have  now  a  decree,  ordering 
ihe  company  to  make  for  him  the  crossings  which,  as  he  insists, 
he  ought  to  have,  for  the  purpose  of  communication  between  his 
lands  on  each  side  of  the  railway,  in  addition  to  those  already 
made.  But  I  am  not  satisfied  that  whatever  may  in  this  respect, 
apart  from  any  question  upon  the  frame  of  the  bill  as  it  stands, 
be  the  merits  of  the  dispute  on  either  side,  relief  ought  to  be 
granted  on  the  actual  record,  the  opinion  of  the  Court  being  as  it 
is  on  the  subject  of  the  alleged  award.  And  I  conceive,  that 
either  we  should  dismiss  the  present  bill  without  costs,  and  with- 
out prejudice  to  any  question  or  future  suit ;  or  we  should  —  dis- 
charging the  decree,  without  prejudice  to  any  question  —  give 
leave  to  the  plaintiff  to  amend  the  bill  within  three  or  four  weeks 
as  he  may  be  advised,  confining  the  amendments,  however,  to 
alleging  matters,  and  praying  relief  arising  out  of  the  agreement 
of  the  22d  of  June,  1858 ;  or  founded  on  it,  or  connected  with  it, 
and  to  omitting  or  altering  accordingly  any  portion  of  the  bill  as 
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it  stands.  My  opinion  is  in  favour  of  the  latter  of  these  two 
courses;  and  all  costs  had  better,  I  think,  be  reserved,  unless, 
possibly,  the  deposit. 

The  Lord  Justice  Turner,  after  stating  the  facts,  proceeded  as 
follows :  — 

The  first  and  most  material  question  in  the  cause,  of  course, 
must  be,  whether  the  defendants,  the  company,  are  bound  by  the 
award  or  notification  of  the  5th  of  March,  1859,  notwithstanding 
it  was  made  after  the  time  prescribed  by  tlie  agreement  had  elapsed. 

[His  Lordship  then  entered  into  the  evidence,  and  gave  his 
reasons  for  coming  to  the  conclusion  that  time  was  origi- 

*  216    nally  *  of  the  essence  of  the  contract,  and  that  there  had 

been  no  such  conduct  on  the  part  of  the  company  as  could 
operate  either  as  an  extension  of  the  time  in  making  the  award, 
or  as  a  waiver  of  the  objection  that  it  was  not  made  within  the 
prescribed  time,  and  proceeded  as  follows :]  — 

It  is  upon  these  grounds  I  have  come  to  the  conclusion,  that 
this  decree  cannot  be  supported  so  far  as  it  directs  the  defendants 
to  do  the  works  specified  in  the  award. 

It  remains,  then,  to  be  considered  in  what  mode  this  case  ought 
to  have  been  and  ought  now  to  be  dealt  with.  It  has  been  con- 
tended for  the  plaintiff  that,  independently  of  the  award,  tlie 
agreement  gives  him  the  right  to  have  all  necessary  and  proper 
crossings  made,  and  that  the  award  ought  to  be  considered  as 
determining  what  are  the  necessary  and  proper  crossings,  or  that 
an  inquiry  ought  to  be  directed  upon  that  point ;  and  it  is  asked, 
on  the  part  of  the  plaintiff,  that  a  decree  may  now  be  made 
accordingly ;  but  this  bill,  if  it  can  be  considered  to  point  at  all 
to  any  claim  of  the  plaintiff  independently  of  the  award,  certainly 
does  not  point  to  any  such  claim  with  any  degree  of  distinctness, 
or  in  any  such  mode  as  could  lead  the  defendants  to  suppose  that 
they  were  called  upon  to  meet  such  a  case.  The  award  is  so 
prominently  relied  upon  throughout  this  bill,  that  the  defendants 
must  have  been  led  to  suppose  that  it  was  upon  the  award,  and  tlie 
award  only,  the  plaintiff  relied ;  and  that  it  was  upon  that  point, 
and  that  point  only,  the  suit  was  instituted,  and  was  intended  to 
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proceed.  Under  these  circumstances,  I  do  not  think  that  upon 
the  record,  as  it  stands,  we  could  be  justified  in  giving  the  plain- 
tiff the  decree  which  is  asked  on  his  behalf;  and  tlie  question  then 
arises,  whether  leave  should  be  given  to  the  plaintiff  to  amend 
his  bill,  or  whether  the  bill  should  be  dismissed  without 
•  prejudice  to  a  new  bill.  The  plaintiff,  in  support  of  the  *  217 
leave  to  amend  being  given,  relies  upon  the  case  of  Filkin 
V.  Hill,  (a)  The  defendants,  in  support  of  the  bill  being  dis- 
missed, rely  upon  the  case  of  Watts  v.  Hyde,  (i)  By  the  kindness 
of  two  of  the  officers  of  the  Court,  Mr.  Latham  and  Mr.  Murray, 
I  have  obtained  a  tolerably  full  account  of  the  case  of  Filkin  v. 
HUl,  The  decree  in  that  case  was  made  by  the  Lord  Chancellor, 
on  the  11th  of  November,  1719  ;  and  from  a  copy  of  that  decree, 
with  which  I  have  been  furnished,  (c)  it  appears,  that  the  bill 
certainly  did  not  distinctly  raise  the  points  on  which  the  issues 
were  directed,  but  it  appears  that  the  bill  contamed  allegations 
which  had  reference  to  the  defendant  Mrs.  Filkin  having  been 
brought  up  in  tlie  Roman  Catholic  religion ;  and  in  the  answer  it 
was  stated,  that  the  ceremony  of  her  marriage  with  Filkin  had 
been  twice  performed ;  once  in  a  Roman  Catholic  chapel,  and  once 
in  the  Fleet  Prison,  by  a  person  in  the  garb  of  a  minister  of  the 
Church  of  England.  There  were,  therefore,  matters  in  issue 
which  bore  upon  the  points  as  to  which  the  issues  were  directed. 
The  order  of  the  House  of  Lords,  bearing  date  the  13th  of  May, 
1720,  was  as  follows:  — 

"  Ordered,  that  such  part  of  the  said  decree  complained  of  as 
directs  the  trial  of  the  several  issues  therein  mentioned  be  reversed, 
and  that  the  now  respondent  in  the  original  bill  be  at  liberty  to 
amend  the  said  bill  as  to  the  several  matters  intended  to  be  tried 
by  the  said  issues,  and  that  the  said  decree  as  to  all  other  the  mat- 
ters complained  of  be  affirmed." 

After  this  order  was  made  there  was,  as  appears  from  the  six 
clerks'  books,  an  order  of  this  Court  to  amend  the  bill  dated 
in  July,  1720 ;  and  there  is  a  note  upon  *  the  bill  that  it  was   *  218 
amended  accordingly,  but    this  order  cannot  be    found. 
There  were  afterwards  several  other  orders  to  amend,  and  finally 

(a)  4  Bro.  P.  C.  640.  (c)   See  Hill  v.  Eyre,  infra. 

(b)  2  Phil.  406. 
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the  bill  was  dismissed  by  an  order  bearing  date  the  8th  of  June, 
1725.  This  case,  therefore,  is  a  strong  authority  in  favour  of  giv- 
ing the  plaintifiF  leave  to  amend. 

There  is  also  a  case  of  Bierdermann  v.  Seymour^  (a)  in  which 
Lord  Langdale  dealt  with  this  question.  What  he  said  upon  it 
was  this :  — 

"  It  appears  to  me  to  be  clear,  that  this  suit  is  defective  for  want 
of  parties,  and  considering  what  has  been  stated,  the  interests  of 
the  parties,  and  the  questions  which  may  arise,  I  am  of  opinion 
that  the  bill  does  not  contain  such  statements  and  allegations  as  are 
necessary  to  enable  the  Court  to  carry  the  will  duly  into  execution ; 
nevertheless,  from  the  statements  which  are  now  made,  it  appears 
that  there  are  serious  questions  which  may  arise  between  these 
parties ;  and  I  should,  therefore,  be  very  reluctant  to  deprive  them 
of  any  benefit  which  may  be  derived  from  the  proceedings  which 
have  already  taken  place.  With  respect  to  giving  leave  to  amend, 
my  opinion  is  the  same  as  it  was  in  the  case  referred  to  of  the 
demurrer.  It  is  the  duty  of  the  plaintiff  to  come  fully  prepared  to 
ask  the  Court  for  a  decree ;  and  if  he  is  not  so  prepared,  and  it 
appears  that  the  suit  is  defective  from  his  default,  then  I  think  that 
it  is  what  it  is  usually  called  an  indulgence,  to  give  the  plaintiff 
leave  to  supply  that  defect  afterwards  ;  it  becomes  the  duty  of  the 
Court  to  consider  whether,  for  promoting  the  ends  of  justice,  leave 
should  be  given  or  not.  I  do  not  think  it  is  a  right  which  the 
plaintiff  can  de^iand  of  the  Court,  but  if  he  offers  good  reasons  why 
this  indulgence  should  be  granted,  then  it  is  the  duty  of  the  Court 
to  grant  it :  but  if  no  good  reasons  are  shown,  then  it  is 

*  219    equally  the  duty  of  the  Court  to  refuse  *  the  application. 

Now  this  case  has  twice  come  on  for  hearing,  and  has,  on 
both  occasions,  been  defective  for  want  of  parties  ;  yet  it  is  a  case 
in  which  probably  some  advantage  may  be  taken  of  the  proceedings 
which  have  taken  place,  and  of  the  answers  which  have  been  put 
in.  One  of  two  courses  must  be  adopted,  either  this  suit  must  be 
dismissed  altogether,  giving  the  plaintiffs  leave  to  commence  de 
novo^  or  the  plaintiffs  may  have  leave  to  put  this  suit  into  a  proper 
state,  making  amends,  as  far  as  they  can,  for  the  inconvenience  and 
expense  which  the  defendants  have  been  put  to  by  the  former 
imperfections  of  this  suit.     On  the  whole,  I  think  the  plaintiffs 

(a)  1  Beav.  694.. 
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must  pay  the  defendants  the  costs  of  the  original  hearing,  and  those 
which  have  been  occasioned  by  the  present  hearing ;  but,  at  the 
same  time,  I  think  I  ought  to  give  them  leave  to  put  this  suit  in  a 
proper  state,  either  by  amending  it  or  by  filing  a  supplemental 
bm." 

This  case,  therefore,  is  also  in  the  plaintiff's  favour  upon  the 
point  of  giving  leave  to  amend ;  and,  although  the  case  of  Watts  r. 
Et/de  (a)  leans  the  other  way,  it  is  to  be  observed  that  the  matter 
proposed  to  be  introduced  by  amendment  in  that  case  was  matter 
quite  unconnected  with  the  case  which  was  already  upon  the 
record ;  and  Lord  Gottbnham's  observations  in  that  case  with 
reference  to  PcUk  v.  Clinton^  (J)  that  the  specific  relief  which  was 
there  prayed  prevented  relief  being  given  under  the  general  prayer, 
seem  to  me  to  be  by  no  means  inapposite  to  the  present  case.  In 
cases  of  this  description,  depending  so  much  upon  the  discretion 
of  the  Court,  no  general  rule  can  be  laid  down ;  but  speaking  gen- 
erally, I  should  think  that  leave  should  be  given  to  amend  where 
matters  connected  with  what  is  proposed  to  be  introduced  by 
amendment  are  already  in  issue,  but  that  the  bill  should  be 
dismissed  without  prejudice  in  cases  in  which  the  *  question  *  220 
is,  whether  new  matter  unconnected  with  what  is  already 
in  issue  should  be  allowed  to  be  introduced  into  the  record.  Un- 
der the  circumstances  of  the  present  case,  I  think  that  leave  to 
amend  should  be  given,  but  I  think  that  the  leave  should  be  con- 
fined to  putting  in  issue  claims  founded  upon  the  agreement,  or 
matters  arising  thereout  or  connected  therewith,  and  such  facts  and 
circumstances  as  may  be  necessary  or  proper  for  bringing  forward 
and  supp)orting  such  claims  ;  and  I  think  it  more  just  that  the  costs 
should  be  reserved  than  that  they  should  be  dealt  with  as  in  Bier- 
dermann  v.  Seymour,  (c) 


HILL  ©.  EYRE. 

FILKIN  V.  EYRE. 

Thx  bill  in  the  first  of  these  causes  was  filed  in  1717,  by  Roger  Hill  and  John 
Hill,  an  infant,  by  Roger  Hill,  bis  father  and  next  friend,  against  Eyre,  Bosh, 
Richard  Filkin.  and  Frances  his  wife,  and  Rawlins.  It  stated  to  the  effect,  that 
by  Roger  Hiirs  marriage  settlement,  dated  in  1702,  in  consideration  of  the  wife^s 

(a)  2  Phill.  406.  .(6)  12  Ves.  48.  (c)   1  Beav.  594. 
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portion  of  800/.,  of  which  part  was  paid  down,  and  dOOZ.  was  secured  to  be  paid 
afler  the  death  of  Francis  Stevenson,  Roger  Hill's  father  settled  an  estate  on 
Roger  HilPs  wife  for  her  jointure,  and  entailed  it  on  the  issue  of  the'  marriage, 
with  a  limitation  over  in  default  of  issue  to  the  heirs  of  Roger  Hill,  subject  to  a 
mortgage  of  6001,  That  the  issue  of  the  marriage  were  the  plaintiff  John  Hill, 
and  the  defendant  Frances  Filkin,  and  that  the  wife  died  whilst  they  were  young. 
.  That  Francis  Stevenson  and  Anne,  his  wife,  who  was  grandmother  to  John  Hill 
and  Frances  Filkin,  prevailed  on  Roger  Hill  to  assign  200/.  out  of  the  800/.  to 
them,  in  trust  for  the  maintenance  of  John  Hill,  the  other  100/.  to  go  in  discharge 
of  part  of  the  500/.  mortgage.  That  Francis  Stevenson  died,  bequeathing  10/.  to 
John  Hill,  and  making  his  wife  Anne  Stevenson  executrix.  That  Anne  Steven- 
son made  her  will,  dated  8th  May,  1716,  and  bequeathed  to  John  Hill  100/.  at 
the  age  of  twenty-one,  and  to  Frances  Filkin  her  watch,  ring,  and  plate,  and 
gave  to  the  defendants  Eyre,  Bush,  and  Rawlins  her  real  and  personal  estate  in 
trust  to  pay  debts,  &c.,  and  to  pay  the  residue  to  Frances  Filkin  when  she 
attaiped  twenty-one,  or  married  with  the  consent  of  Eyre  and  Bush ;  but  if  she 
died  under  twenty-one,  or  married  without  their  consent,  then  to  pay  the  same 
to  John  Hill;    and  in  case  both  died  under  twenty-one,  then  to  pay  several 

legacies,  and  to  dispose  of  the  residue  to  such  uses,  intents,  and  purposes 
*  221    as  the  testatrix  should  *  signify  to  Eyre  and  Bush,  and  appointed  Eyre  and 

Bush  guardians  to  the  children.  "  That  the  said  Eyre  and  Bush  proved 
the  said  will,  and  possessed  themselves  of  all  the  real  and  personal  estate,  and 
placed  out  the  plaintiff  John  Hill  to  a  Roman  Catholic  school,  to  bring  him  up 
in  that  religion ;  and  Frances  was  placed  with  the  said  Bush  in  order  to  be  sent 
to  school  and  brought  up  in  the  same  religion ;  and  the  plaintiff  Roger  Hill, 
being  advised  in  case  the  plaintiff  John  and  Frances  should  be  brought  up  in 
that  religion,  they  might  forfeit  their  legacies  devised  by  their  grandfather  and 
grandmother^  the  plaintiff  applied  by  petition  to  the  Lord  Chancellor,  setting 
forth  the  matter,  who  directed  Eyre  and  Bush,  and  John  and  Frances,  to  attend 
him.^*  The  bill  then  stated  that  his  Lordship  directed  that  Roger  Hill  should 
be  guardian  of  the  children,  and  directed  an  inquiry  as  to  maintenance,  and 
ordered  Frances  to  be  placed  with  a  Protestant  mistress,  and  John  to  live  with 
his  father,  who  consented  to  bring  him  up  at  St.  PauPs  school.  That  the 
master,  under  a  reference  directed  by  the  same  order,  directed  that  Frances 
should  be  placed  at  Hackney,  and  that  Roger  Hill  should  apply  to  Eyre  for 
money  to  clothe  her  and  take  her  to  school,  but  that  Eyre  refused  it.  That 
Eyre  and  Bush  had  prevailed  on  Anne  Stevenson  to  make  the  above  will,  by 
which  the  real  and  personal  estates  were  given  away  from  the  plaintiff  John  and 
directed  to  be  sold,  and  that  Eyre  and  Bush  should  dispose  of  the  residue  to 
such  uses  as  Anne  Stevenson  should  signify,  which  the  plaintiffs  had  reason  to 
believe  were  superstitious,  or  intended  to  be  so.  That  notwithstanding  the 
plaintiff,  John,  and  his  sister  were  under  the  care  of  this  Court,  yet  Eyre  and 
Bush  took  so  little  care  of  her  that  she  was  married  to  the  defendant  ^chard 
Filkin  about  the  9th  of  August,  1717,  in  the  Fleet  Prison,  or  within  the  liberty 
of  the  prison  of  the  Fleet,  or  some  other  place,  without  the  previous  consent  of 
the  said  Eyre  and  Bush ;  but  Filkin  and  bis  wife  refused  to  discover  when  and 
where,  and  by  whom,  and  in  whose  presence,  they  were  first  married,  and 
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whether  Eyre  and  Bush,  or  either  of  them,  did  at  any  time  signify  any  consent 
to  the  first  marriage^  or  any  other  marriage,  between  them,  but  instead  thereof 
they  were  some  time  after  married  again  in  some  other  place,  church,  or  chapel, 
without  a  license,  and  by  a  person  not  in  holy  orders  according  to  the  doctrine 
and  discipline  of  the  Church  of  England,  or  not  qualified  according  to  the  laws 
to  celebrate  the  office  of  matrimony,  and  were  married  a  second  time ;  and  the 
said  Eyre  and  Bush,  or  either  of  them,  had  not  given  any  previous  consent  to 
such  second  marriage ;  and  if  they  did  at  any  time  give  any  consent  to  or  appro- 
bation of  the  marriage,  they  had,  or  were  agreed,  or  been  promised  to  have 
some  gratuity  or  reward  for  such  their  consent  or  approbation  of  the  marriage. 
That  the  plaintiff  Roger  had  in  a  friendly  manner  applied  to  Eyre  and  Bush  to 
have  the  residue  of  his  wife's  fortune,  together  with  interest,  paid  according  to 
the  deed;  and  to  have  the  legacy  of  10/.  given  to « the  plaintiff  John,  and  the 
1002.  secured,  and  to  deliver  to  the  plaintiff  all  his  goods,  his  wife's 
*  clothes,  linen,  gold  watch,  diamond  and  other  rings  and  things ;  but  *  222 
that  to  defeat  the  plaintiff  of  his  wife's  fortune,  the  defendants  Eyre  and 
Bush  pretended  that  the  plaintiff  Roger  had  by  some  deed  conveyed  the  same 
away  for  maintenance  of  the  plaintiff  John,  and  also  pretended  that  the  plaintiff 
Roger  gave  some  note  for  50Z.  to  Stevenson,  for  which  Eyre  and  Bush  had 
brought  their  action,  and  were  proceeding  to  judgment,  though  they  were  satisfied 
that  if  Stevenson  did  get  any  such  note  he  never  paid  any  consideration  for  it, 
and  were  so  well  satisfied  that  the  same  was  not  a  real  debt  that  they  omitted  it 
out  of  the  account  of  the  personal  estate  brought  before  the  Master.  **  And, 
therefore,  to  have  a  performance  of  the  said  plaintiff  Roger^s  settlement,  and 
that  the  200^  (part  of  the  said  plaintiff^s  late  wife^s  portion)  may  be  paid  him 
with  interest ;  and  to  have  a  discovery  touching  the  marriage  of  the  defendant 
Filkin  with  the  defendant  Frances,  and  to  have  an  account  of  the  estates  of  the 
said  Francis  and  Anne  Stevenson,  and  to  have  the  plaintiff  John  .HilPs  legacy 
of  10^  and  100^ ;  and  that  the  residue  of  the  said  Anne's  estates  may  not  go  to 
superstitious  uses,  but  be  preserved  for  the  plaintiff  John  and  the  defendant 
Frances ;  and  that  the  defendants  may  deliver  up  to  the  plaintiff  the  said  gold 
watch,  rings,  and  clothes  of  his  late  wife,  and  to  have  the  plaintiff  Roger's  note 
to  be  delivered  up  to  be  cancelled,  and  to  be  relieved,  is  the  scope  of  the  said 
plaintiffs  Roger  and  John  HilPs  bill.^ 

The  defendants  Eyre  and  Bush  by  their  answer  set  forth  various  particulars 
as  to  the  instruments  which  had  been  executed,  but  which  for  the  present  pur^ 
pose  it  is  unnecessary  to  notice.  They  said  they  were  ready  to  pay  the  10^ 
legacy  when  they  could  have  a  legal  discharge,  and  the  1002.  when  John  Hill 
attained  twenty-one.  They  stated  that  in  August  then  last  a  proposal  of  mar- 
riage having  been  made  by  Richard  Filkin  to  Frances,  they  had  made  inquiry 
into  his  character  and  circumstances,  and  had  approved  of  the  marriage,  and 
that  no  reward  had  been  offered  or  insisted  on  for  their  consent.  They  further 
stated  that  Anne  Stevenson  had  left  no  instructions  with  them  concerning  the 
residue  of  her  estate,  and  that  they  never  knew  or  heard  of  any  private  or  other 
codicil  made  by  her,  disposing  of  any  part  of  it  to  superstitious  uses.  That  the 
marriage  between  Filkin  and  wife  took  place  on  the  25th  of  August,  1717,  when 
they  were  married  by  Mr.  Lucas,  chaplain  to  the  imperial  resident,  at  his  chapel ; 
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\m%  Filkin  and  wife  admitted  that  thej  were  afterwards  married  again  within 
the  rules  of  the  Fleet  by  one  Mr.  Mottram,  who  appeared  in  the  habit  of  a 
minister  of  the  Church  of  England,  "  the  defendant  Filkin  and  his  father  (who 
are  Protestants  of  the  Church  of  England)  thinking  it  proper  that  it  should  be 
so  done." 

The  second  soit  was  a  cross  suit  instituted  by  Filkin  and  wife,  to  have  the 
benefit  of  the  settlement  above  referred  to,  and  of  some  other  deeds,  and  of  the 
wills  of  Stevenson  and  his  wife*  By  answer  to  this  suit,  **  the  defendant  John 
Hill,  the  infant,  insists  that  the  said  wills  of  the  said  Francis  Stevenson 
*  223  and  Anne  his  wife  shall  be  established,  *  and  if  the  plaintiff  Frances 
Filkin  his  sister  be  taken  to  have  married  with  the  consent  of  the  said 
trustees,  then  he  is  entitled  to  10^  and  interest  by  the  will  of  the  said  Francis 
Stevenson,  and  1002.  by  the  will  of  the  said  Anne  Stevenson ;  but  if  it  shall  not 
appear  that  she  married  with  their  consent,  he  is  entitled  to  the  whole  residue 
of  the  said  Anne  Stevenson^s  estate."  (a) . 

11  November,  1719.  —  A  decree  was  made  ordering  that  upon  Roger  Hill 
paying  Bush  and  Eyre  three  guineas  the  promissory  note  should  be  cancelled, 
as  having  been  obtained  by  fraud,  only  three  guineas  having  been  given  for  it. 
The  decree  proceeded  to  direct  an  account  of  what  was  due  to  Roger  Hill  in 
respect  of  his  wife^s  portion,  and  an  account  of  goods  of  his  come  to  the  hands 
of  the  defendants.  The  decree  ordered  the  102.  legacy  to  be  invested  for  the 
benefit  of  John  Hill,  and  security  to  be  given  for  the  payment  of  the  lOOZ. 
legacy  to  him  when  it  should  become  payable. 

*'  And  as  to  the  residue  of  the  said  testatrix  Anne  Stevenson^s  personal  estate, 
his  Lordship  was  of  opinion  the  said  defendant  Frances  Filkin  had  done  no  act 
to  forfeit  the  same,  but  as  to  the  title  now  claimed  by  the  said  John  Hill  to  the 
lands  of  the  said  Anne  Stevenson  as  being  next  heir  and  a  Protestant,  and  the 
said  Frances  Filkin  being  incapable  to  take  as  having  professed  the  Popish 
religion,  and  being  as  insisted  within  the  meaning  of  the  Act  made  in  the  11th 
year  of  his  late  Majesty  King  William,  to  prevent  the  further  growth  of  Popery, 
it  is  ordered  that  the  plaintiff  John  Hill,  and  the  defendants  Filkin  and  his  wife, 
do  proceed  to  a  trial  on  these  issues,  viz. :  Whether  the  defendant  Frances 
Filkin  was  a  person  professing  the  Popish  religion  at  the  time  the  said  Anne 
Stevenson,  her  grandmother,  made  her  said  will,  and  whether  she  was  a  person 
professing  the  Popish  religion  at  the  time  of  the  death  of  the  said  Anne  Steven- 
son, and  whether  she  was  a  person  professing  the  Popish  religion  at  the  time  of 
her  marriage.  And  it  is  hereby  referred  to  the  said  Master  to  settle  the  said 
issues  in  case  the  parties  differ  therein.**  After  trial  **  either  party  is  to  be  at 
liberty  to  resort  back  to  this  Court,  whereupon  such  further  order  shall  be  made 
as  shall  be  just.**  Reserve  costs,  except  certain  costs  which  had  been  given  to 
Roger  Hill. 

13  May,  1720. — The  appeal  to  the  House  of  Lords  by  Filkin  and  wife, 
reported  4  Bro.  P.  C.  640,  was  heard,  and  it  was  ordered,  **  That  such  part  of 
the  said  decree  complained  of  as  directs  the  trial  of  the  several  issues  therein 

« 

(a)  This  statement  of  the  pleadings  is  abridged  from  the  recitals  in  the 
decree  of  1719.    The  record  was  found  to  be  illegible. 
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mentioned  be  reyersed,  and  that  the  now  respondent  in  the  original  bill  be  at 
liberty  to  amend  the  said  bill  as  to  the  several  matters  intended  to  be  tried  by 
the  said  issues,  and  that  the  said  decree  as  to  all  other  the  matters  complained 
of  be  affirmed/^ 

The  bill,  as  mentioned  in  the  judgment  of  Lord  Justice  Turner,  appears 
to  have  been  amended  by  order  dated  the  20th  of  July,  1720. 
*  An  order  was  made  on  the  23d  of  April,  1722,  on  the  hearing  before  '*'  224 
Lord  Macclesfit*ld,  reported  2  P.  W.  6,  in  the  recitals  of  which  decree  the 
point  in  dispute  is  thus  stated :  **  The  end  of  the  plaintiff^s  bill  being  to  have  the 
opinion  of  the  Court  upon  the  will  of  Anne  Stevenson,  deceased,  late  grand- 
mother of  the  plaintiff  and  defendant  Frances,  and  whether  the  defendant 
Frances  can  take  thereby,  she  having  been  brought  up  in  the  Romish  religion, 
and  the  defendants  by  their  answer  insisting  that  the  defendant  Frances  did 
soon  after  her  intermarriage,  and  before  she  attained  the  age  of  eighteen  years, 
openly  and  publicly  forsake  the  Roman  Catholic  religion  and  become  a  Protest- 
ant, and  hath  ever  since  conformed  in  all  things  to  the  doctrine  of  the  Church 
of  England,  and  that  therefore  she  was  not  incapable  to  take  by  the  said  devise." 
The  order  was  to  the  effect  that  the  plaintiff  should  be  at  liberty  to  amend  his 
bill  against  Eyre  and  Bush,  and  by  his  amended  bill  to  require  tbem  to  set 
forth  **how  and  on  what  occasion  the  marriage  of  the  defendant  Frances  with 
the  defendant  Richard  Filkin  was  had  so  soon  afler  the  making  the  said  order 
of  the  4th  of  March,  1716,  for  putting  the  defendant  Frances  to  a  Protestant 
schoolmistress,  and  what  secret  instructions  they  had  from  the  said  Anne 
Stevenson,  grandmother  of  the  plaintiff  and  defendant  Frances,  in  relation  to 
her  grandchildren."  Certain  payments  were  directed  out  of  the  estate  of  Anne 
Stevenson ;  and  it  was  ordered  that  when  Eyre  and  Bush  should  have  put  in 
their  answer  to  the  amended  bill,  the  cause  should  come  on  to  be  again  heard, 
**at  which  time  his  Lordship  declared  he  would  desire  the  assistance  of  the 
Master  of  the  Rolls  and  of  the  Judges."    Reg.  Lib.  1^21,  A.  f.  231. 

The  cause  and  cross  cause  were  heard  before  Lord  King  on  the  8th  of 
June,  1725,  10  Mod.  536.  In  the  title  to  the  decree  the  name  of  Roger  Hill 
occurs  as  next  friend,  but  not  as  complainant.  From  the  recitals  it  appears 
that  the  bill  as  amended  charged  as  follows:  **  That  the  defendant  Frances 
Filkin  was  a  person  educated  in  the  Popish  religion,  and  was  a  person  professing 
the  Popish  religion  on  the  8th  of  May,  1716,  when  the  said  Anne  Stevenson 
made  her  will,  and  was  a  person  professing  that  religion  at  the  said  Anne*s 
death  in  July,  1716,  and  that  if  she  was  married  to  tiie  defendant  Filkin  she 
was  at  such  marriage  a  person  professing  the  Popish  religion,  whereby  the 
residuum  of  the  estate  or  money  arising  by  the  sale  thereof  or  any  trust  thereof 
could  not  by  law  be  vested  in  the  said  Frances  or  in  the  said  Richard  in  her 
right,  she  being  by  the  intention  of  the  Act  of  Parliament  made  11  Will.  III., 
intituled  '  An  Act  to  prevent  the  growth  of  Popery,'  made  incapable  to  take  the 
same,  and  the  same  descends  to  the  plaintiff  John,  who  is  educated  in  the 
Protestant  religion,  and  sincerely  professes  it."  The  case  set  up  by  Filkin  and 
wife  was  that  she  had  conformed  to  the  Protestant  religion  before  she  attained 
the  age  of  eighteen  years.  By  the  decree,  the  bill  in  Bill  v.  Filkin  was  dis- 
missed without  costs,  and  in  the  cross  suit  a  decree  was  made  for  the  adminis-  • 
(ration  of  Anne  Stevenson's  estate. 
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•225        *Ex  parte  SAMUEL  BAGLEY  RAWLINGS. 

In  the  Matter  of  SAMUEL  BAGLEY  RAWLINGS,  a  Bankrupt. 

1862.    November  22,  24.    December  6,  10.    Before  the  Lords  Justices. 

A  conditional  assent  on  the  part  of  a  creditor  to  a  deed  intended  to  operate 
under  the  192d  section  of  the  Bankruptcy  Act,  1861,  cannot,  so  long  as  the 
condition  remains  unfulfilled,  be  reckoned  in  calculating  the  statutory 
majority  of  creditors  mentioned  in  the  first  of  the  conditions  specified  in  that 
section. 

Per  L.  J.  Knioht  Bruce. — The  question  whether  all  those  conditions  have 
been  complied  with  may  be  raised,  notwithstanding  the  certificate  of  regis- 
tration, and  without  setting  it  aside. 

Per  L.  J.  Turner. — The  192d  section  extends  to  deeds  of  composition, 
although  there  may  be  no  cesaio  bonorum.  But  the  composition  must  be 
with  all  the  creditors ;  and  where  a  deed  recited  an  agreement  that  sureties, 
parties  to  the  deed,  should  pay  the  creditors  a  specified  money  composition 
to  be  accepted  in  discharge  of  the  debts  by  instalments,  and  the  delivery  to 
the  creditors,  parties  to  the  deed,  of  promissory  notes  for  securing  the 
instalments;  and  the  creditors,  parties  to  the  deed,  covenanted  that  the 
composition  should  be  accepted  in  discharge  of  their  respective  debts, 
the  amounts  of  which  were  specified  in  the  schedule  to  the  deed :  Held,  per 
L.  J.  Turner,  that  the  composition  was  not  with  all  the  creditors,  there 
being  no  means  afforded  to  non -assenting  creditors  of  obtaining  payment  of 
the  composition,  or  any  note  for  securing  such  payment. 

Per  L.  J.  Knight  Bruce.  — Where  there  is  only  a  doubt  as  to  the  validity  of 
an  adjudication,  the  proper  course  still  is  not  to  annul. 

This  was  a  motion  on  the  part  of  Samuel  Bagley  Rawlings,  the 
bankrupt,  by  way  of  appeal  from  an  order  of  Mr.  Commissioner 
GouLBURN,  confirming  an  adjudication  of  bankruptcy  against  the 
appellant,  and  to  have  the  adjudication  annulled. 

The  petition  for  adjudication  was  filed  on  the  16th  of  October, 
1862  ;  the  Act  of  Bankruptcy  upon  which  it  proceeded  being  the 
failure  on  the  part  of  the  appellant  to  pay,  secure,  or  compound  for 
a  sum  of  250Z.  98.  8(2.,  admitted  by  him  on  the  7th  of  the  same 
month,  under  a  trader-debtor  summons,  to  be  due  from  him  to  the 
respondents,  the  petitioning  creditors. 

The  cause  shown  against  the  adjudication  and  the  ground 

*  226    on  which  it  was  sought  to  annul  it  were,  that  on  *  the  11th 

of  October,  1862,  the  bankrupt  had  executed  a  deed,  which 
was  in  the  following  terms : — 
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"  Tliia  indenture,  made  the  11th  day  of  October,  1862,  between 
Samuel  Bagley  Rawlings,  of  &c.  of  the  first  part ;  Martha  Raw- 
lings,  of  &c.  and  John  Brown,  of  &g.  of  the  second  part ;  and  the 
several  persons  whose  names  are  contained  in  the  schedule  here- 
under written,  and  who  by  themselves,  their  partners,  or  agents 
respectively,  have  executed  these  presents,  being  creditors  of  the 
said  Samuel  Bagley  Rawlings,  of  the  third  part.  Whereas  the 
said  Samuel  Bagley  Rawlings  has  for  some  time  past  carried  on 
business  as  a  maltster  and  corn,  seed  and  coke  merchant,  at 
Oakham  aforesaid,  and  now  stands  indebted  to  the  several  persons 
parties  hereto  of  the  third  part  in  the  several  sums  of  money  set 
opposite  to  their  respective  names  in  the  schedule  hereunder 
written,  which  he  is  unable  to  pay  in  full ;  and  whereas  the  said 
John  Brown  is  a  large  creditor  of  the  said  Samuel  Bagley  Raw- 
lings, and  it  has  been  agreed  by  and  between  the  several  persons, 
parties  to  these  presents,  that  the  said  Martha  Rawlings  and  John 
Brown  shall  pay  to  the  several  creditors  of  the  said  Samuel  Bagley 
Rawlings  a  composition  of  78.  6d.  in  flie  pound  on  the  amount  of 
their  respective  debts,  which  is  to  be  accepted  by  them  in  full 
satisfaction  and  discharge  of  the  same  debts,  and  that  such  compo- 
sition should  be  paid  by  three  equal  instalments  of  2s.  6d.  each  at 
the  several  periods  following  (that  is  to  say),  the  first  of  such 
instalments  at  the  expiration  of  three  months  from  the  date 
hereof;  the  second  of  such  instalments  at  the  expiration  of  six 
mouths  from  the  date  hereof ;  and  the  last  of  such  instalments  at 
the  expiration  of  nine  months  from  the  date  hereof,  and  be  secured 
by  the  joint  and  several  promissory  notes  of  the  said  Samuel 
Bagley  Rawlings,  Martha  Rawlings,  and  John  Brown  ;  and 
whereas  the  said  *  promissory  notes  have  been  respectively  *  227 
delivered  to  the  several  creditors  of  the  said  Samuel  Bagley 
Rawlings,  parties  hereto  of  the  third  part,  at  the  time  of  the 
execution  of  these  presents  by  the  said  creditors  respectively,  as 
they  the  said  creditors  do  hereby  severally  acknowledge  and  declare ; 
and  whereas,  in  order  to  enable  the  said  Martha  Rawlings  and 
John  Brown  to  meet  the  said  promissory  notes,  it  has  been  agreed 
by  and  between  the  several  parties  hereto,  that  all  the  stock  in 
trade,  moneys,  trade  efiects,  and  all  other  the  estate  and  efliects 
whatsoever  of  the  said  Samuel  Bagley  Rawlings  shall  be  assigned 
unto  the  said  Martha  Rawlings  and  John  Brown  in  manner  here- 
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inafter  expressed :  Now  this  indenture  witnesseth,  that  in  pursu- 
ance of  the  said  agreement  and  for  effectuating  the  same,  and  in 
consideration  of  the  premises  and  of  106.  sterling  to  the  said 
Samuel  Bagley  Rawlings  now  paid  by  the  said  Martha  Rawlings 
and  John  Brown,  the  receipt  whereof  is  hereby  acknowledged,  he 
the  said  Samuel  Bagley  Rawlings,  with  the  full  consent  and  appro- 
bation of  the  said  creditors  (testified  by  their  severally  executing 
these  presents);  doth  hereby  bargain,  sell,  assign,  transfer,  and  set 
OTcr,  and  the  said  creditors  do  hereby  severally  so  far  as  they  may 
or  can  ratify  and  confirm,  unto  the  said  Martha  Rawlings  and 
John  Brown,  their  executors,  administrators,  or  assigns,  all  the 
stock  in  trade,  money,  credits,  securities,  goods,  merchandise, 
books,  books  of  account,  and  all  other  the  estate  and  effects  what- 
soever and  wheresoever  of  or  belonging  to  his  said  trade  or  busi- 
ness, and  all  other  the  estate  and  effects  of  the  said  Samuel 
Bagley  Rawlings  whatsoever  (the  wearing  apparel  of  himself  only 
excepted),  and  all  the  title,  interest,  possession,  claim,  and  demand 
whatsoever  and  howsoever  of  the  said  Samuel  Bagley  Rawlings 
therein  and  thereto,  to  have,  hold,  receive,  and  take  the 

*  228    said  estate  and  effects  *  and  premises  hereinbefore  assigned 

or  intended  so  to  be  unto  and  by  the  said  Martha  Rawlings 
and  John  Brown,  ibeir  executors,  administrators,  and  assigns. 
And  the  said  Samuel  Bagley  Rawlings  doth  hereby  constitute  and 
appoint  the  said  Martha  Rawlings  and  John  Brown,  their  execu- 
tors, administrators,  and  assigns,  the  true  and  lawful  attorneys, 
irrevocable,  of  him  the  said  Samuel  Bagley  Rowlings,  his  execu- 
tors and  administrators,  to  ask,  demand,  sue  for,  recover,  and 
receive  the  debts,  moneys,  and  premises  hereby  assigned  or 
intended  so  to  be,  and  on  payment  or  delivery  thereof,  or  of  any 
part  thereof  respectively,  in  the  name  of  the  said  Samuel  Bagley 
Rawlings,  his  executors  or  administrators,  to  give  good  and 
effectual  receipts  and  discharges  for  the  same ;  and  also  in  his  or 
their  name  to  adjust  or  settle  all  accounts  and  transactions  what- 
soever relating  to  the  said  hereby  assigned  premises,  as  fully  and 
effectually  to  all  intents  and  purposes  as  he  the  said  Samuel  Bagley 
Rawlings,  his  executors  or  administrator  could  have  done  if  these 
presents  had  not  been  executed.  And  in  consideration  of  the 
premises,  they  the  said  creditors  parties  hereto  of  the  third  part, 
do  hereby  for  themselves  severally  and  respectively,  and  for  their 
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several  and  respective  heirs,  executors,  and  administrators,  cove- 
nant and  agree  to  and  with  the  said  Martha  Rawlings  and  John 
Brown,  their  executors  and  administrators,  and  al30  separately 
with  the  said  Samuel  Bagley  Rawlings,  his  executors  and  adminis- 
trators, that  the  said  composition  so  agreed  to  and  secured  as 
aforesaid  shall  be,  and  the  same  is  hereby  taken  and  accepted  by 
them,  the  said  creditors  respectively,  in  full  satisfaction  and  dis- 
charge of  their  several  and  respective  debts  and  demands  against 
the  said  Samuel  Bagley  Rawlings,  the  full  amount  of  which  said 
debts  and  demands  are  set  oppposite  to  the  respective  names 
of  the  said   creditors  executing  these  *  presents  in  the    *229 
schedule  hereunder  written.     And  the  said  Samuel  Bagley 
Rawlings  doth  hereby  for  himself,  his  heirs,  executors  and  admin- 
istrators, covenant  and  agree  with  the  said  Martha  Rawlings  and 
John  Brown,  their  executors  and  administrators,  that  he  the  said 
Samuel  Bagley  Rawlings,  his  executors  or  administrators,  will  at 
the  request  and  expense  of  the  said  Martha  Rawlings  and  John 
Brown,  their  executors  or  administrators^  do  and  execute  all  such 
further  acts  and  deeds  as  may  be  necessary  for  better  or  more 
satisfactorily  assigning  or  otherwise  assuring  the  effects  and  prem- 
ises hereby  assigned  imto  the  said  Martha  Rawlings  and  John 
Brown,  their  executors,  administrators  and  assigns,  according  to 
the  true  intent  and  meaning  of  these  presents,  as  by  the  said 
Martha  Rawlings  and  John  Brown,  their  executors,  administrators, 
or  assigns  shall  be  reasonably  required.     Provided  always,  and  it 
is  hereby  declared,  that  any  creditor  who  has  any  bill  or  bills  of 
exchange  or  other  security,  for  the  payment  whereof  the  said 
Samuel  Bagley  Rawlings  and  any  other  person  or  persons  is  or  are 
liable,  either  as  drawer,  acceptor,  or  indorsee,  may  execute  these 
presents  without  prejudice  to  his  claim  against  any  other  person 
or  persons  liable  thereto  in  like  manner  as  under  an  adjudication 
in  bankruptcy.    In  witness,"  &c. 

None  of  the  appellant's  creditors  actually  executed  this  deed,  it 
being  executed  only  by  himself  and  the  parties  of  the  second  part. 
The  latter  did  not  take  possession  of  any  of  the  property  com- 
prised in  it,  of  which  the  appellant  could  have  given  or  ordered 
possession. 

According  to  the  account  of  debts  delivered  together  with  the 
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deed  to  the  chief  registrar  in  obedience  to  the  General 

230  Orders  in  Bankruptcy  of  the  22d  of  May,  *  1862,  (a)  it 


(a)  The  material  sections  of  the  Acts  of  1849  and  1861,  and  other  matters, 
to  which  the  arguments  in  the  present  and  several  of  the  following  cases  had 
reference,  are  as  follows :  — 

Bankrupt  Law  Consolidation  Act,  1849,  §§  224,  sqq. 

*'  And  with  respect  to  arrangements  by  deed,  be  it  enacted, 

'*  CCXXiy.  That  every  deed  or  memorandum  of  arrangement  now  or  here- 
after entered  into  between  any  such  trader  and  his  creditors,  and  signed  by  or 
on  behalf  of  six-sevenths  in  number  and  value  of  those  creditors  whose  debts 
amount  to  ten  pounds  and  upwards,  touching  such  trader^s  liabilities,  and  his 
release  therefrom,  and  the  distribution,  inspection,  conduct,  management,  and 
mode  of  winding-up  of  his  estate,  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,  shall  (subject  to  the  conditions  hereinafter  mentioned) 
be  as  effectual  and  obligatory  in  all  respects  upon  all  the  creditors  who  shall 
not  have  signed  such  deed  or  memorandum  of  arrangement  as  if  they  had  duly 
signed  the  same;  and  such  deed  or  memorandum,  when  so  signed,  shall  not  be 
or  be  liable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or  subsequent 
Act  of  Bankruptcy :  Provided  always,  that  every  creditor  shall  be  accounted  a 
creditor  in  value  in  respect  of  such  amount  only  as,  upon  an  account  fairly 
stated,  after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due  to  him. 

'*CCXXy.  That  no  such  deed  or  memorandum  of  arrangement  shall  be 
effectual  or  obligatory  upon  any  creditor  who  shall  not  have  signed  the  same, 
until  after  the  expiration  of  three  months  from  the  time  at  which  such  creditor 
shall  have  had  notice  from  such  trader  of  his  suspension  of  payment,  and  of  such 
deed  or  memorandum  of  arrangement,  unless  such  trader  shall  within  such  time 
obtain  from  the  Court  an  order  or  certificate  of  the  said  Court  declaring  or 
certifying  that  such  deed  or  memorandum  of  arrangement  has  been  duly  signed 
by  or  on  behalf  of  such  majority  of  the  creditors  as  aforesaid ;  and  it  shall  be 
lawful  for  the  Court  within  the  district  of  which  the  trader  shall  have  resided  or 
carried  on  business  for  six  months  next  immediately  preceding  his  suspension 
of  payment  to  make  such  order  or  certificate  on  the  petition  of  any  such  trader, 
and  to  exercise  jurisdiction  in  and  over  the  matters  of  any  such  application ; 
and  no  creditor  who  shall  not  have  had  fourteen  days*  notice  of  any  intended 
application  for  such  order  or  certificate  as  aforesaid  shall  be  bound  thereby. 

"  CCXXVI.  That  when  the  trustee  or  inspector  under  any  such  deed  or 
memorandum  of  arrangement,  or,  if  there  shall  be  no  such  trustee  or  inspector, 
when  any  two  of  the  creditors,  shall  be  satisfied  that  six-sevenths  in  number  and 
value  of  the  creditors  whose  debts  amount  to  ten  pounds  and  upwards  have 
signed  such  deed  or  memorandum,  it  shall  be  lawful  for  such  trustee  or  inspector, 
or  for  such  two  creditors,  as  the  case  may  be,  to  certify  the  same  to  the  Court 
in  writing,  and  such  certificate  shall  be  filed  with  the  registrar  of  the  Court,  and 
shall  thereupon  be  primd  facte  evidence  in  all  Courts  of  Law  and  £quity  that 
such  deed  or  memorandum  of  arrangement  has  been  so  signed. 
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appeared  that  the  total  number  of  creditors  *  was  twenty-    *  281 
six,  of  whom  sixteen  assented,  and  ten  did  *  not ;  that  the    *  232 

"  CCXXyn.  That  eyery  such  certificate  as  last  aforesaid  shall  have  appended 
thereto  a  full  account  of  the  debts  of  such  trader,  together  with  the  names, 
residences,  and  occupations  of  his  creditors,  and  shall  be  accompanied  by  an 
affidavit  by  such  trader  verifying  the  same ;  and  any  omission  in  such  account 
or  the  insertion  therein  of  any  debt  not  really  existing,  or  of  any  larger  amount 
of  debt  than  that  really  existing,  and  which  shall  appear  to  the  Court  to  have 
been  made  through  the  ci)Ipable  negligence  or  fraud  of  such  trader,  with  intent 
to  defraud  any  of  his  creditors,  shall  deprive  him  of  the  benefit  of  the  provisions 
of  this  act  with  respect  to  arrangements  by  deed,  and  of  the  discharge  proposed 
in  any  such  deed  or  memorandum  of  arrangement :  provided  always;  that  any 
omission,  insertion,  or  incorrectness  in  such  account  which  shall  not  have  been 
made  through  such  culpable  negligence  or  fraud  as  aforesaid,  shall  not  defeat  or 
otherwise  affect  such  deed  or  memorandum  of  arrangement. 

*'  CCXXYIII.  That  the  creditors  of  every  such  trader  shall  have  the  same 
rights  respectively  as  to  set-off',  mutual  credit,  lien,  and  priority,  and  joint  and 
separate  assets  shall  be  distributed,  in  like  manner  as  in  bankruptcy ;  and  no 
creditor  shall  be  prejudiced  or  affected  by  being  a  party  to  any  such  deed  or 
memorandum  of  arrangement  as  aforesaid,  or  by  the  same  being  obligatory 
upon  him  as  to  his  right  or  remedy  against  any  person  other  than  such  trader ; 
and  every  person  who  would  be  entitled  to  prove  in  bankruptcy  shall  be  deemed 
a  creditor  within  the  meaning  of  the  provisions  of  this  Act  with  respect  to 
arrangements  by  deed. 

'*  CCXXIX.  That  if  any  creditor  of  any  trader  shall  be  desirous  to  show 
that  the  administration  of  the  estate  of  such  trader  has  not  been  duly  conducted 
in  conformity  with  such  deed  or  memorandum  of  arrangement,  it  shall  be  lawful 
for  him  to  apply  to  the  .Court  by  petition,  supported  by  affidavit,  stating  any 
fiKts  or  circumstances  to  show  that  such  administration  has  not  been  duly  con* 
ducted,  and  thereupon  the  Court  shall  have  full  power  and  it  is  hereby  fully 
authorized  to  consider  the  subject-matter  of  such  application,  and  if  it  shall 
think  fit  may  direct  any  inquiry,  and  in  such  manner  as  it  shall  think  proper, 
into  the  subject  of  such  application,  and  generally  may  make  such  order  and 
exercise  such  jurisdiction  in  or  over  the  subject-matter  of  such  application  and 
the  costs  thereof  as  to  the  said  Court  shall  appear  just." 

The  Bankruptcy  Act,  1861,  §§  192,  sqq.  are  as  follows:  — 

"As  to  trust-deeds  for  benefit  of  creditors,  composition  and  inspectorship 
deeds  executed  by  a  debtor. 

"  192.  Every  deed  or  instrument  made  or  entered  into  between  a  debtor  and 
his  creditors,  or  any  of  them,  or  a  trustee  on  their  behalf,  relating  to  the  debts  or 
habilities  of  the  debtor,  and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding-up  of  his  estate,  or  any  of  such  matters,  shall  be  as 
valid  and  effeaual  and  binding  on  all  the  creditors  of  such  debtor,  as  if  they 
were  parties  to  and  had  duly  executed  the  same,  provided  the  following  condi- 
tions be  observed :  that  is  to  say,  — * 

**  1.  A  majority  in  ntunber  representing  three-fourths  in  value  of  the  cred- 
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♦  233    total  amount  of  debts  was  4949?.  5*.  2d.,  *  three-fourths 

♦  234    of  which  amount  was  3711/.  16s.  lOid. ;  *  and  that  the 

iton  of  such  debtor  whose  debts  shall  respectiyely  amount  to  ten  pounds  and 
upwards,  shall,  before  or  afler  the  execution  thereof  by  the  debtor,  in  writfng 
assent  to  or  approve  of  such  deed  or  instrument : 

''2.  If  a  trustee  or  trustees  be  appointed  by  such  deed  or  instrument,  such 
trustee  or  trustees  shall  execute  the  same : 

'*  3.  The  execution  of  such  deed  or  instrument  by  the  debtor  shall  be  attested 
by  an  attorney  or  solicitor : 

"4.  Within  twenty-eight  days  from  the  day  of  the  execution  of  such  deed  or 
instrument  by  the  debtor  the  same  shall  be  produced  and  left  (having  been  first 
duly  stamped)  at  the  office  of  the  chief  registrar,  for  the  purpose  of  being  regis- 
tered: 

**  6.  Together  with  such  deed  or  instrument  there  shall  be  delivered  to  the 
ohief  registrar  an  affidavit  by  the  debtor  or  some  person  able  to  depose  thereto, 
or  a  certificate  by  the  trustee  or  trustees,  that  a  majority  in  number,  representing 
three-fourths  in  value,  of  the  creditors  of  the  debtor  whose  debts  amount  to  ten 
pounds  or  upwards  have  in  writing  assented  to  or  approved  of  such  deed  or 
instrument,  and  also  stating  the  amount  in  value  of  the  property  and  credits  of 
the  debtor  comprised  in  such  deed : 

**  6.  Such  deed  or  instrument  shall,  before  registration,  bear  such  ordinary 
and  ad  valorem  stamp  duties  as  are  hereinafter  provided : 

**  7.  Immediately  on  the  execution  thereof  by  the  debtor,  possession  of  all 
the  property  comprised  therein,  of  which  the  debtor  can  give  or  order  posses- 
sion, shall  be  given  to  the  trustees. 

'*  193.  The  date,  names,  and  descriptions  of  the  parties  to  every  such  deed 
or  instrument,  not  including  the  creditors,  together  with  a  short  statement  of  the 
nature  and  effect  thereof,  shall  be  entered  by  the  chief  registrar  in  a  book  to  be 
kept  exclusively  for  the  purposes  of  such  registration.  Such  entry  shall  be 
made  within  forty-eight  hours  after  the  deed  shall  have  been  left  with  the  regis- 
trar as  aforesaid,  and  a  copy  of  such  entry  shall  be  published  in  the  London 
Gazette  within  four  days  after  the  making  of  such  entry. 

'*  194.  Every  deed,  instrument,  or  agreement  whatsoever,  by  which  a  debtor^ 
not  being  a  bankrupt,  conveys  or  covenants  or  agrees  to  convey  his  estate  and 
effects,  or  the  principal  part  thereof,  for  the  benefit  of  his  creditors,  or  makes 
any  arrangement  or  agreement  with  his  creditors,  or  any  person  on  their  behalf, 
for  the  distribution,  inspection,  conduct,  management,  or  winding  up  of  his 
affairs  or  estate,  or  the  release  or  discharge  of  such  debtor  from  his  debts  or 
liabilities,  shall,  within  twenty-eight  days  from  and  after  the  execution  thereof 
by  such  debtor,  or  within  such  further  time  as  the  Court  in  London  shall  allow, 
be  registered  in  the  Court  of  Bankruptcy ;  and  in  default  thereof  shall  not  be 
received  in  evidence. 

**  195.  No  deed  or  instrument  whatever  required  to  be  registered  as  afore- 
said shall  be  registered  unless,  in  addition  to  the  ordinary  stamp  duty,  it  also  be 
impressed  with  or  have  affixed  to  it  a  stamp  denoting  a  duty  computed  at  the 
rate  of  five  shillings  upon  every  hundred  pounds,  or  fraction  of  an  hundred 
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aggregate  value  of  the  debts  of  tlie  sixteen  assenting  creditors 
was  43042.  12«.  2d. 

pounds,  of  .tbe  sworn  or  certified  value  of  the  estate  or  effects  comprised  in,  or 
to  be  collected  or  distribated  under,  such  deed  or  instrument :  Provided,  that 
the  maximum  of  cui  valorem  duty  payable  in  respect  of  any  such  deed  or  instru- 
ment shall  be  two  hundred  pounds. 

"196.  Every  such  deed,  on  being  so  registered  as  aforesaid,  shall  have  a 
memorandum  thereof  written  on  the  face  of  such  deed,  stating  the  day  and  the 
hour  of  the  day  at  which  the  same  was  brought  into  the  office  of  the  chief 
registrar  for  registration. 

*'  197.  From  and  afler  the  registration  of  every  such  deed  or  instrument  in 
manner  aforesaid,  the  debtor  and  creditors,  and  trustees,  parties  to  such  deed, 
or  who  have  assented  thereto  or  are  bound  thereby,  shall  in  all  matters  relating 
to  the  estate  and  effects  of  such  debtor  be  subject  to  the  jurisdiction  of  the 
Court  of  Bankruptcy,  and  shall  respectively  have  the  benefit  of  and  be  liable  to 
all  the  provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the  debtor  had 
been  adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees  had 
been  appointed  creditors^  assignees  under  such  bankruptcy ;  and  the  existing  or 
future  trustees  of  any  such  deed  or  instrument,  and  the  creditors  under  the 
same,  shall  as  between  themselves  respectively,  and  as  between  themselves  and 
the  debtor  and  against  «third  persons,  have  the  same  powers,  rights,  and  reme- 
dies, with  respect  to  the  debtor  and  his  estate  and  effects,  and  the  collection 
and  recovery  of  the  same,  as  are  possessed  or  may  be  used  or  exercised  by 
assignees  or  creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate,  and 
effects  in  bankruptcy ;  and  except  where  the  deed  shall  expressly  pr9vide  other- 
wise, the  Court  shall  determine  all  questions  arising  under  the  deed  according 
to  the  law  and  practice  in  bankruptcy,  so  far  as  they  may  be  applicable,  and 
shall  have  power  to  make  and  enforce  all  such  orders  as  it  would  be  authorized 
to  do  if  the  debtor  in  such  deed  had  been  adjudged  bankrupt,  and  his  estate 
were  administered  in  bankruptcy. 

**  198.  Afler  notice  of  the  filing  and  registration  of  such  deed  has  been  given 
as  aforesaid,  no  execution,  sequestration,  or  other  process  against  the  debtor^s 
property  in  respect  of  any  debt,  and  no  process  against  his  person  in  respect  of 
any  debt,  other  than  such  process  by  writ  or  warrant  as  may  be  had  against  a 
debtor  about  to  depart  out  of  England,  shall  be  available  to  any  creditor  or 
claimant  without  leave  of  the  Court ;  and  a  certificate  of  the  filing  and  registra- 
tion of  such  deed  under  the  hand  of  the  chief  registrar  and  the  seal  of  the  Court 
shall  be  available  to  the  debtor  for  all  purposes  as  a  protection  in  bankruptcy. 

'*  199.  In  case  any  petition  shall  be  presented  for  an  adjudication  in  bank- 
ruptcy against  a  debtor  aAer  his  execution  of  such  deed  or  instrument  as  is 
hereinbefore  described,  and  pending  the  time  allowed  for  the  registration  of 
such  deed  or  instrument,  all  proceedings  under  such  petition  may  be  stayed,  if 
the  Court  shall  think  fit ;  and  in  case  such  deed  or  instrument  shall  be  duly 
registered  as  aforesaid,  the  petition  shall  be  dismissed. 

**  200.  If  a  debtor  cannot  obtain  the  assent  of  a  majority  in  number  repre- 
senting three-fourths  in  value  of  his  creditors,  by  reason  of  his  being  unable  to 
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*  235        *  Among  the  assenting  creditors,  however,  were  placed 

the  names  of  Messrs.  Eaton,  Cayley,  &  Co.,  bankers  of 
Stamford,  as  unsecured  creditors  for  1400Z.,  with  the  following 
note  appended:  — 

"  They  hold  the  bond  of  Mrs.  Rawlings  for  200Z.,  and  of  Mr.  • 
Bennett  for  500?.  and  a  policy  for  lOOOZ.  on  my  life,  but  claim  to 
be  entitled  to  the  composition  upon  the  whole  debt." 

ascertain  by  whom  bills  of  exchange,  promissory  notes,  or  other  negotiable 
securities  accepted,  drawn,  made,  or  endorsed  by  him  are  holden,  or  by  reason 
of  the  absence  of  creditors  in  a  foreign  country,  or  other  similar  circumstances, 
it  shall  be  sufficient  if  he  obtain  the  consent  of  a  majority  in  number  representing 
three-fourths  in  value  of  all  his  other  creditors  to  such  deed  or  instrument  as 
aforesaid ;  provided  that  notice  shall  have  been  inserted  by  or  on  behalf  of  the 
debtor  in  one  or  more  newspapers  published  in  the  county  or  place  at  which  he 
shall  have  carried  on  business  immediately  prior  to  the  date  of  such  deed  or 
instrument,  requiring  his  creditors  to  signify  their  assent  to  or  dissent  from  such 
deed  or  instrument  by  notice  in  writing  addressed  to  the  trustee  or  trustees 
thereof  within  fourteen  days  from  the  insertion  of  such  notice,  and  that  the 
affidavit  or  certificate  of  the  trustee  or  trustees  shall  state  the  circumstances  of 
the  case,  and  the  same  shall  be  allowed  by  the  Court,  and  provided  the  deed  or 
instrument  be  in  such  fonn  as  is  expressed  in  schedule  (D.)  to  this  act  annexed, 
which  shall  vest  all  the  estate  and  effects  of  the  debtor  in  the  trustees  of  such 
deed,  and  provided  that  all  such  other  conditions  as  are  hereinbefore  required 
be  duly  complied  with.*^ 

The  scheduled  form  referred  to  in  the  last  of  these  sections  is  the  following :  — 

•*This  deed  made  the day  of between  A.  B.  [the  debtor]  and  C.  D. 

and  E.  F.  [the  trustees]  on  behalf  and  with  the  assent  of  the  undersigned  cred- 
itors of  A.  B.,  witnesseth  that  A.  B,  hereby  conveys  all  his  estate  and  effects  to 
C.  D.  and  E.  F.  absolutely,  to  be  applied  and  administered  for  the  benefit  of 
the  creditors  of  A.  B.  in  like  manner  as  if  A.  B.  had  been  at  the  date  hereof 
duly  adjudged  bankrupt.     In  witness,  &c. 

"  Schedule  of  creditors." 

The  General  Order  of  the  22d  of  May,  1862,  referred  to  in  the  text  and 
during  the  arguments  of  the  present  and  several  of  the  subsequent  cases,  is,  so 
far  as  it  is  material,  with  the  schedule  appended  to  it,  as  follows :  — 

•*  1.  Together  with  every  deed  or  instrument  left,  after  the  fifth  day  of  June 
next,  at  the  office  of  the  chief  registrar,  for  the  purpose  of  being  registered 
under  sect.  192  of  the  Bankruptcy  Act,  1861,  and  in  addition  to  the  affidavit  or 
certificate  required  to  be  delivered  to  the  chief  registrar  under  the  5th  condition 
of  the  said  section,  there  shall  be  delivered  to  the  chief  registrar  a  copy  of  such 
deed  or  instrument,  certified  by  the  attorney  or  solicitor  attesting  the  execution 
of  the  same  by  the  debtor,  to  be  a  true  copy,  and  also,  and  as  near  as  may  be, 
in  the  form  in  the  schedule  hereunder  written,  a  full  account  of  the  debts  of  the 
debtor,  which  shall  respectively  amount  to  lOZ.  and  upwards,  together  with  the 
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*  The  deed  accompanied  by  this  account  of  debts  and    *  236 
also  by  an  affidavit  of  the  appellant,  sworn  on  the  11th  of 
October,  1862,  that  a  majority  in  number  representing  three- 
fourths  in  value  of  his  creditors  whose  debts  amounted  to  101.  or 
upwards,  had  in  writing  assented  to  or  approved  of  the 
deed,  and  otherwise  in  *  accordance  with  the  requirements    *  237 

names,  in  alphabetical  order,  and  the  residences  of  his  creditors,  distinguishing 
those  who  have,  in  writing,  assented  to  or  approved  of  the  deed,  and  such 
account  shall  be  accompanied  with  an  affidavit  by  such  debtor  verifying  the 
same."  • 

"  SCHEDULE. 

"The  Bankruptcy  Act,  1861. 

**  Form  of  the  Account  to  he  delivered  to  the  Chief  Registrar  with  Trust  Dud^ 
Composition  or  Inspectorship  Deed,     Sect.  192. 

"N.B. — This  is  to  be  an  account  to  the  best  of  the  debtor^s  knowledge, 
information,  and  belief,  of  all  the  debts  of  the  debtor  ^  which  shall  respectively 
amount  to  102.  and  upwards,  and  including  debts  secured  and  showing  the  esti- 
mated value  of  any  security. 

"  A  full  account  of  the  debts  of  amounting  to  lOZ.  and  upwards, 

together  with  the  names  and  residences  of  his  creditors,  to  the  best  of  his  knowl- 
edge, information,  and  belief. 


Seemed. 

Unaeouxed. 

Valne  or 

Names 

estimated 

Nature 

No. 

aad 
ReaideDoet. 

If  Assenting. 

Amonnt. 

Value 
of  the 

Beeuri^ 
to  be 

deducted. 

Amount. 

of 
Security. 

1 

£    M.  d. 

£    $,  d 

£    M.   d. 

Anderwrn.  John, 

Assenting 

1200  0  0 

460  0  0 

760    0   0 

Mortgage    dated 

6,  !•  ore  Street,  Loadon, 

1st  July,  1861, 

Brush  Maker, 

of  two  freehold 
honrtew  at  Hen- 

2 

HopUnsoii,  Joseph, 

8Q0   0   0 

don,  for  secar^ 
ing  6U0/.— The 
estimated  nriue 
is  the  Secuxilgr 

3 

Watson.  Henzy, 
46,  Stnuid,  London, 
Orooer. 

Assenting 

200    0    0 

of  450^     - 

Now  of  Cnditon  . 

Assenting  .  .  . 
Not  Assenting  . 


20 
16 
—  88 


Amount  of  Debts    i/ £24,000 

6^000 
8 

£18,000 


Amount  of  I>ebts  of 
Creditors  Assenting    £21,800 


1  In  ca<€8  of  partnership  all  the  debts  of  the  partnership  and  the  separate  debts  of  each 
paziner  are  to  be  given  in  separate  lists. 
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of  the  fifth  of  the  conditions  specified  in  the  192d  section  of  the 
Bankruptcy  Act,  1861,  was  delivered  to  the  chief  registrar,  and 
the  deed  was  registered  on  the  18th  of  October,  1862,  and  a  certi- 
ficate of  registration  delivered  to  the  appellant. 

The  commissioner  thought  the  198th  section  of  the  Bankruptcy 
Act,  1861,  had  no  application  to  this  state  of  circumstances,  and 
afibrded  no  bar  to  the  proceedings  in  bankruptcy,  and  from  this 
#        decision  the  appellant,  having  been  adjudged  bankrupt,  appealed. 

Mr.  Bacon  and  Mr.  Ernest  Reed,  for  the  appellant.  —  The 
certificate  of  registration  of  the  deed  is  conclusive  evidence  that 
the  formalities  required  by  the  statute  in  order  to  render  it  bind- 
ing upon  all  tlie  appellant's  creditors  have  been  fulfilled.  The 
question,  therefore,  is  whether  or  not  this  is  such  a  deed  as  is 
within  the  meaning  of  the  192d  and  following  sections  of  the 
Bankruptcy  Act,  1861,  and  we  submit  that  it  is.  The  only  cases 
in  which  there  has  been  any  discussion  of  the  enactment  con- 
tained in  these  sections,  so  far  as  the  essentials  of  a  deed  intended 
to  operate  under  them  are  concerned  are  those  of  Walter  v.  Ad- 
cock,  (jcb)  and  In  re  Castleton.  (6)  In  the  former  of  those  cases, 
some  of  the  learned  Barons  of  the  Exchequer  seem  to  have  con- 
sidered themselves  at  liberty  to  speculate  upon  the  intentions, 
rather  than  bound  to  interpret  the  language,  of  tlie  legislature, 
fmd  in  a  position  to  adjudicate  upon  the  general  requisites  to  the 
validity  of  deeds  intended  to  operate  under  the  sections  in  ques- 
tion, rather  than  called  upon  to  express  an  opinion  upon  the  terms 
of  the  particular  deed  before  them.  And  in  respect  of  that  case, 
we  submit  that  the  opinion  of  Mr.  Baron  Wilde  is  more 
*238  *  correct  than  those  of  the  Lord  Chief  Baron  and  Mr. 
Baron  Martin.  In  re  Castleton  seems  to  show  that  your 
Lordships,  when  that  case  was  argued,  entertained  the  same  view. 
With  the  exception  of  these  two  cases,  the  question  may  be  said 
to  be  really  unaffected  by  authority,  and  must  be  discussed  on 
general  principles ;  and  the  plain  language  of  the  legislature, 
when  so  dealt  with,  clearly  admits  within  its  scope  composition 
deeds,  providing  for  the  release  of  a  debtor  upon  the  payment  of 
a  composition  upon  his  debts. 

The  words  "  and  the  distribution,  inspection,  conduct,  manage- 

(a)  7  H.  &  N.  641.  (6)  81  L.  J.  N.  S.  Bank.  71. 
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ment  and  mode  of  winding-up  of  his  estate,"  contained  in  the 
now  repealed  224th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  were  made  the  ground-work  of  a  decision  of  the  Court 
of  Exchequer  Chamber  in  Tetley  v.  Taylor,  (a)  subsequently  fol- 
lowed in  Ux  parte  Wilkes  (()  and  other  cases,  that  a  deed  td  be 
a  valid  deed  of  arrangement  under  that  section,  and  as  such  bind- 
ing upon-non-assenting  creditors,  ought  to  provide  for  the  absolute 
distribution  of  all  the  debtor's  property  in  all  events  amongst  all 
his  creditors  as  in  bankruptcy.  But  the  language  of  the  192d 
section  of  the  Act  of  1861  affords  no  similar  ground-work,  and 
indeed  expressly  excludes  the  possibility  of  its  existence,  by  the 
change  advisedly  made  (during  the  passage  of  the  bill  into  law) 
of  the  words  just  cited  from  the  224th  sectiori  of  the  Act  of  1849 
into  the  words  ''  or  the  distribution,  inspection,  management  and 
winding-up  of  his  estate  "  in  the  192d  section  of  the  Act  of  1861. 
Even  therefore  were  it  admissible,  as  we  submit  it  is  not,  to  look 
to  the  repealed  sections  of  the  Act  of  1849  for  an  analogy 
to  guide  us  in  construing  the  enactment  *  contained  in  the  *  239 
Act  of  1861,  the  decisions  based  upon  the  language  of  the 
former  act^  would  have  no  application  to  cases  arising  under  the 
new  statute.  Indeed,  the  provisions  of  the  Act  of  1849,  as  con- 
strued by  judicial  interpretation,  excluded  composition  deeds  from 
their  scope,  and  so  frustrated  the  objects  for  which  they  were 
introduced ;  and  it  was  the  policy  of  the  legislation  of  1861  in  this 
respect  to  repair  the  consequences  of  the  interpretation  judicially 
placed  upon  the  former  enactment.  The  whole  scope  of  the  later 
Act  is  to  enlarge  the  powers  of  creditors,  and  to  extend  the  range 
of  the  clauses  relating  to  amicable  arrangements  between  them  and 
their  debtors ;  as  clearly  appears,  for  example,  from  a  comparison 
of  the  limited  provision  for  change  from  bankruptcy  to  arrange- 
ment afforded  by  the  230th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  (c)  with  •  the  twofold  and  liberal   *  240 

(a)  1  El.  &  Bl.  632.  (6)  6  De  G.,  M.  &  G.  418. 

(c)   Which  with  its  heading  and  auxiliary  section  231  is  as  follows :  — 

'*  And  with  respect  to  composition  after  adjudication  of  bankruptcy,  be  it 
enacted, 

**  CCXXX.  That  any  bankrnpt  at  anj  time  after  he  shall  have  passed  his 
last  examination  may  call  a  meeting  of  his  creditors  (whereof  and  of  the  purport 
whereof  twenty-one  days^  notice  shall  be  given  in  the  London  Gazette),  and  if 
the  bankrupt  or  his  friends  shall  make  an  offer  of  composition,  and  nine-tentha 
in  number  and  value  of  the  creditors  assembled  at  such  meeting  shall  agree  to 
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enactments  for  the  same  purpose  contained  in  the  llOtb 

♦  241    and  the  185th  and  following  sections  •  of  the  Act  of  1861 ; 

accept  the  same,  another  meeting  for  the  purpose  of  deciding  upon  such  offer 
shall  be  appointed  to  be  holden,  whereof  such  notice  shall  be  given  as  aforesaid, 
and  if  at  such  second  meeting  nine-tenths  in  number  and  value  of  the  creditors 
then  present  shall  also  agree  to  accept  such  offer,  the  Court  shall  and  may, 
upon  such  acceptance  being  testified  by  them  in  writing,  and  upon  payment  of 
such  sum  as  the  Court  shall  direct,  annul  the  adjudication  of  bankruptcy,  and 
supersede  or  dismiss  the  fiai  or  petition  for  adjudication,  and  every  creditor  of 
such  bankrupt  shall  be  bound  to  accept  of  such  composition  so  agreed  to. 

"CCXXXI.  That  in  deciding  upon  the  offer  of  composition  no  creditor 
whose  debt  is  below  twenty  pounds  shall  be  reckoned  in  number,  but  the  debt 
due  to  such  creditor  sl^all  be  computed  in  value;  and  every  creditor  to  the 
amount  of  fifty  pounds  and  upwards  residing  out  of  England  shall  be  personally 
served  with  a  copy  of  the  notice  of  the  meeting  to  decide  upon  such  offer  as 
aforesaid,  and  of  the  purpose  for  which  the  same  is  called  so  long  before  such 
meeting  as  that  he  may  have  time  to  vote  thereat,  and  such  creditor  shall  be 
entitled  to  vote  by  letter  of  attorney,  executed  and  attested  in  manner  required 
for  a  creditor's  voting  in  the  choice  of  assignees ;  and  if  any  creditor  shall  agree 
to  accept  any  gratuity  or  higher  composition  for  assenting  to  such  offer,  he  shall 
forfeit  the  debt  due  to  him,  together  with  such  gratuity  or  composition ;  and  the 
bankrupt  shall  (if  thereto  required)  make  oath  before  the  Court  that  there  has 
been  no  such  transaction  between  him,  or  any  person  with  his  privity,  and  any 
of  the  creditors,  and  that  he  has  not  used  any  undue  means  or  influence  with 
any  of  them  to  attain  such  assent." 

By  the  109th  and  llOth  sections  of  the  Bankruptcy  Act,  1861,  it  is  enacted 
as  follows :  — 

"  109.  As  soon  as  conveniently  may  be  after  adjudication  shall  have  become 
absolute,  the  Court  shall  appoint  a  meeting  of  the  creditors,  of  which  ten  days* 
notice  shall  be  given  in  the  London  Gazette,  and  which  meeting  shall  be  held 
at  such  time  and  place  as  the  Court  shall  appoint.  .  .  . 

*'  110.  In  case  at  such  meeting  or  at  any  other  meeting  of  creditors  any 
proposal  shall  be  made  by  or  on  behalf  of  the  bankrupt  which  it  shall  appear  to 
the  major  part  in  value  of  the  creditors  then  present  ought  to  be  accepted,  or  if 
it  shall  appear  to  the  majority  in  value  of  the  creditors  present  at  any  meeting 
to  be  desirable  on  any  ground  to  resolve,  and  such  majority  shall  resolve,  that 
no  further  proceedings  be  taken  in  bankruptcy,  the  meeting  shall  be  adjourned 
for  fourteen  days,  in  order  that  notice  of  such  resolution  may  be  given  to  e^etj 
creditor  by  the  ofiicial  or  creditors^  assignee,  which  shall  be  done  accordingly ; 
and  if  at  such  adjourned  meeting  a  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  present  shall  so  resolve,  the  proceedings  in  bankruptcy 
shall  be  suspended,  and  the  estate  and  effects  of  the  bankrupt  shall  be  wound  up 
and  administered  in  such  manner  as  such  majority  shall  direct,  and  the  bankrupt 
having  made  a  full  disoovery  of  his  estate  shall  be  entitled  to  apply  for  an  order 
of  discharge.*' 
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or  again  from  a  comparison  of  the  restricted  descriptions  for 

the  validity   of  deeds  of  *  arrangement  which  alone  were    *  242 

held  to  be  effectual  under  the  224th  section  of  the  former 

The  lS5th  and  following  sections  of  the  Act  of  1861  with  their  headings  are 
respectively  as  follows :  — 

"  As  to  change  from  bankniptcy  to  arrangement: 

*'  185.  At  the  first  meeting  of  creditors  held  after  adjudication  in  manner 
herein  provided,  or  at  any  meeting  to  be  called  for  the  purpose,  and  of  which 
ten  days^  notice  shall  have  been  given  in  the  London  Gazette,  three-fourths  in 
number  and  value  of  the  creditors  present  or  represented  at  such  meeting  may 
resolve  that  the  estate  ought  to  be  wound  up  under  a  deed  of  arrangement, 
composition,  or  otherwise,  and  that  an  application  shall  be  made  to  the  Court  to 
stay  proceedings  in  the  bankruptcy  for  such  period  as  the  Court  shall  think  fit. 

**  186.  The  registrar  shall  report  such  resolution  to  the  Court  within  four 
days  from  the  date  of  such  resolution;  and  the  bankrupt,  or  any  creditor 
nominated  in  that  behalf  by  the  meeting;  may  then  apply  to  the  Court  that  the 
proceedings  in  bankruptcy  may  be  stayed  in  the  terms  of  such  resolution ;  and 
the  Court,  after  hearing  the  bankrupt,  and  such  creditors  as  may  desire  to  be 
heard  for  or  against  the  resolution,  and  if  it  shall  find  that  the  resolution  was 
duly  carried,  and  that  its  terms  are  reasonable,  and  calculated  to  benefit  the 
general  body  of  the  creditors  under  the  estate,  shall  confirm  the  same,  and  make 
order  accordingly,  and  in  such  order  shall  give  such  directions  as  to  the  interim 
management  of  the  estate  as  it  shall  deem  expedient. 

"  187.  K  the  proceedings  in  bankruptcy  be  stayed  as  herein  provided,  the 
bankrupt,  or  any  creditor  nominated  in  that  behalf  by  the  meeting  aforesaid, 
may,  at  any  time  within  the  period  during  which  the  proceedings  are  so  stayed, 
produce  to  the  Court  a  deed  of  arrangement,  signed  by  or  on  behalf  of  three- 
fourths  in  number  and  value  of  all  the  creditors  of  the  bankrupt ;  and  the  Court 
may  consider  the  same,  and  may  examine  on  oath  the  bankrupt  and  any  of  the 
creditors  who  may  desire  to  be  heard  in  support  of  or  in  opposition  to  the  deed, 
and  may  make  such  other  inquiry  as  it  may  think  necessary ;  and  if  the  Court 
shall  be  satisfied  that  the  deed  has  been  duly  entered  into  and  executed,  and 
that  its  terms  are  reasonable  and  calculated  to  benefit  the  general  body  of  the 
creditors  under  the  estate,  it  shall  by  order  make  a  declaration  of  the  complete 
execution  of  the  deed,  and  shall  direct  the  same  to  be  registered  with  the  chief 
registrar,  and  shall  also,  if  it  thinks  fit,  annul  the  bankruptcy ;  and  such  deed 
shall  thereafter  be  as  binding  in  all  respects  on  any  creditor  who  has  not  executed 
the  deed  as  if  he  had  executed  it,  provided  such  deed  be  registered  with  the 
chief  registrar  in  manner  directed  by  the  order. 

**  188.  Either  before  or  afler  such  order,  the  Court  shall  have  jurisdiction  to 
entertain  any  application  of  the  bankrupt,  or  of  any  party  to  the  deed,  or  of  any 
creditor  or  person  claiming  to  be  a  creditor,  respecting  the  disclosure,  distribu- 
tion, inspection,  conduct,  management,  or  winding-up  of  the  bankrupt's  estate 
and  affairs,  or  any  act  or  thing  relating  thereto,  or  respecting  the  execution  of 
any  of  the  trusts  or  provisions  of  the  deed,  or  the  audit  or  examination  of  the 
accounts  of  a  trustee  or  inspector,  or  the  taxation  or  examination  of  the  costs  or 
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Act,  with  the  wider  scope  allowed  by  the  terms  of  the  192d 
*243    and  following  sections  of  *  the  Act  of  1861.     Such  then 

being  the  policy  governing  the  introduction  of  the  192d  and 
following  sections  of  the  last-mentioned  Act,  does  their  language 
or  not  carry  into  effect  the  presumable  objects  of  its  framers  ?  We 
submit  that  it  does.  The  heading  which  is  prefixed  to  these  sec- 
tions as  contrasted  with  that  prefixed  to  the  224th  and  following 
sections  of  the  Act  of  1849,  clearly  includes  within  its  ambit  deeds 
providing  for  the  release  of  debtors  upon  the  payment  of  a  money 

charges  of  any  attorney,  solicitor,  accountant,  auctioneer,  broker,  or  other 
person  acting  or  employed  under  the  deed,  or  generally  for  the  decision  of  any 
dispute  or  question,  and  shall  also  have  jurisdiction  to  entertain  any  application 
of  any  such  person  as  aforesaid,  respecting  any  matter  for  the  submission 
whereof  to  the  Court  provision  is  made  by  the  deed,  or  any  matter  arising 
between  any  of  the  said  persons,  and  any  other  person  appearing  and  submitting 
to  the  jurisdiction  of  the  Court;  and  the  Court  shall  determine  all  questions 
arising  under  the  deed  according  to  the  law  and  practice  in  bankruptcy,  so  far 
as  they  may  be  applicable,  and  on  entertaining  any  such  application  shall  have 
power  to  make  all  such  orders  as  shall  seem  just,  and  to  enforce  all  such  orders 
a»  in  bankruptcy. 

*'  189.  The  Court  shall  have  power,  for  the  purpose  of  any  application  under 
these  provisions,  or  for  the  better  execution  of  any  powers  given  to  the  Court 
thereby,  to  summon,  and  to  examine,  upon  oath  or  otherwise,  the  bankrupt, 
and  any  party  to  the  deed,  and  any  creditor  or  person  claiming  to  be  a  creditor, 
and  an}''  person  known  or  suspected  to  have  any  of  the  estate  in  his  possession, 
or  any  person  supposed  to  be  indebted  to  the  estate,  or  whom  the  Court  may 
deem  capable  of  giving  any  information  material  to  the  full  disclosure  of  the 
debtor^s  transactions  and  affairs,  or  to  the  carrying  into  effect  the  provisions  of 
the  deed ;  and  the  Court  may  exercise,  as  to  the  examination  of  such  persons, 
and  the  production  by  them  of  such  books,  papers,  deeds,  or  documents  as  it 
shall  deem  requisite,  the  same  powers  that  are  vested  in  the  Court  with  relation 
to  the  examination  of  persons  and  witnesses,  and  the  production  of  books, 
papers,  deeds,  and  documents,  in  matters  of  bankruptcy. 

"190.  If  the  resolution  aforesaid  shall  not  be  duly  reported,  or  if  the  Court 
shall  refuse  the  application  to  stay  proceedings,  or  if  the  deed  of  arrangement  * 
shall  not  be  duly  produced,  or  if  upon  its  production  the  Court  shall  not  think 
fit  to  approve  thereof,  the  bankruptcy  shall  proceed  as  though  no  suqh  resolution 
had  been  passed ;  and  the  Court  may  make  all  necessary  orders  for  resuming 
the  proceedings  in  bankruptcy,  and  the  period  of  time  which  shall  have  elapsed 
between  the  date  of  such  resolution  and  the  date  of  the  order  for  resuming 
proceedings  shall  not  be  reckoned  in  calculating  periods  of  time  prescribed  by 
this  Act. 

'*  191.  If  the  bankruptcy  be  annulled,  as  herein  provided,  the  order  annulling 
the  same  shall  be  filed  with  the  proceedings,  and  notice  thereof  shall  be  given  in 
the  London  Gazette.^' 
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composition  under  which  they  retain  posession  of  their  property, 
equally  with  trust-deeds  which  contemplate  a  cession  of  property 
to  trustees  for  the  benefit  of  the  debtors'  creditors,  and  with  inspec- 
torship deeds  under  which,  as  in  the  case  of  composition  deeds,  the 
debtors  retain  the  control  of  their  property,  although  subject  to 
inspection.  The  guarded  language  of  the  second  and  seventh  con- 
ditions specified  in  the  192d  section  shows,  as  do  also  the  words 
"  every  deed  "  in  that  section  itself,  referring  as  they  clearly  do  to 
every  deed  of  either  of  the  classes  mentioned  in  the  preceding 
beading,  that  the  legislature  in  passing  this  enactment  had  it  in 
contemplation  to  extend  its  benefits  to  deeds  which  should  not 
affect  property  belonging  to  debtors,  as  indeed  might  have  been 
expected  to  be  done  in  an  Act  which  fuses  the  proceedings  in  insol- 
vency with  those  in  bankruptcy,  and  therefore  brings  within  its 
provisions  (as  by  its  98th  and  99th  sections)  debtors  who  have  no 
property.  Even  the  language  of  the  194th  section  shows  that  the 
legislature  contemplated  the  existence  of  cases  in  which  the  whole 
of  the  debtor's  property  might  not  be  dealt  with.  The 
deed  in  *  the  present  case  is  not  nor  was  meant  to  be  a  trust  *  244 
deed.  There  is  no  trust  created,  no  trustee,  no  assignment 
To  it  consequently  such  of  the  conditions  specified .  in  the  192d 
section  as  point  to  deeds  which  deal  with  the  debtor's  property, 
and  among  them  the  7th  condition,  are  inapplicable.  But  as  a 
composition  deed  of  the  nature  contemplated  by  the  Act,  we  sub- 
mit that  it  is  valid  by  virtue  of  the  Act,  and  binding  upon  all  the 
appellant's  creditors. 

[The  Lord  Justice  Knight  Bruce.  —  Would  the  course  of  pro- 
ceeding which  in  the  case  of  Ex  parte  Bower  (a)  was  held  to  be 
right  under  the  Act  of  1849,  be  wrong  under  the  Act  of  1861  ?] 

Mr.  Bacon.  —  Such  a  course  of  proceeding  would  be  impractica- 
ble here,  as  the  composition  deed  could  not  be  set  up  at  law  against 
the  title  of  assignees  under  the  adjudication. 

They  also  referred  to  Be  Shettle^  Qi)  before  Mr.  Commissioner 

HOLROTD. 

(a)  1  De  G.,  M.  &  G.  468,  475.    See  also  Ex  parte  Burnett,  4  De  G.  &  S. 
64. 
(h)  11  W.  R.  46. 
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Mr.  Q-iffard  and  Mr.  Clements  Swanston^  for  the  respondents. — 
It  was  not  competent  for  the  appellant,  having  admitted  the 
respondents'  demand  under  the  79th  and  81st  sections  of  the  Act 
of  1849,  to  take  advantage  within  the  seven  days  mentioned  in  the 
81st  section  of  the  provisions  contained  in  the  192d  and  following 
sections  of  the  Act  of  1861  against  the  respondents.     The 

*  245    principles  which  guided  this  Court  in  the  cases  of  *  Ex  parte 

Walker  (a)  and  Ex  parte  Dales  (6)  are  applicable  to  the 
present  case.  Moreover,  the  proceedings  initiated  by  the  respon- 
dents are  attempted  to  be  stayed  by  the  execution  of  this  deed,  with, 
as  it  is  alleged,  the  due  fulfilment  of  all  the  conditions  imposed  by 
the  statute.  The  onus  is  upon  the  appellant  of  aflSrmatively  prov- 
ing this  allegation;  and  to  produce  simply  the  certificate  of  reg- 
istration, and  his  own  affidavit  upon  which  that  certificate  was 
founded,  is  not  enough.  The  assents  of  the  creditors  who  are 
alleged  in  that  affidavit  to  have  in  writing  assented  to  or  approved 
of  the  deed  should  be  produced. 

[The  Lord  Justice  Knight  Bruce.  —  Speaking  only  for  myself, 
T  think  that  you  are  entitled  to  have  the  assents  produced,  or  their 
absence  accounted  for.] 

[Upon  this  intimation  of  opinion  of  the  Lord  Justice,  the  assents 
were  produced  on  the  part  of  the  appellant.  It  appeared  thereby 
that,  with  respect  to  the  assent  of  Messrs.  Eaton,  Caley,  &  Co., 
those  creditors  on  the  27th  of  October,  1862,  gave  through  their 
solicitors,  Messrs.  Thompson  &  Phillips,  merely  an  assent  condi- 
tional upon  the  creditors  being  unanimous,  which  was  exchanged, 
but  not  until  the  30th  of  October,  1862,  for  an  unconditional 
assent ;  and  that,  consequently,  the  affidavit  of  the  debtor  made 
on  the  11th  of  that  month  was  incorrect,  in  so  far  as  it  referred  to 
Messrs.  Eaton,  Caley,  &  Co.  as  assenting  creditors  at  that  time ; 
and  that  although  the  unconditional  assent  of  these  creditors  waa 
obtained  before  the  expiration  of  the  twenty-eight  days  mentioned 
in  the  fourth  condition  specified  in  the  192d  section,  such  assent 
was  not  obtained  within  the  forty-eight  hours  mentioned  in  the 
193d  section.] 

(a)  6  De  G..  M.  &  G.  752.  (6)  2  De  G.  &  J.  206. 
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*  The  certificate  of  registration,  then,  it  appears  was  given,  *  246 
although  the  registrar  was  powerless  to  do  otherwise  than 
give  it,  on  a  false  assumption  of  facts,  which  the  production  of 
these  assents  makes  clear;  and  we  are  entitled  to  remove  the 
names  and  debt  of  Messrs.  Eaton,  Gayley,  &  Co.  from  the  list  of 
assenting  creditors. 

[The  Lord  Justice  Tubneb.  —  Must  you  not  apply  to  discharge 
the  registration  ?] 

We  submit  not ;  the  Act  gives  effect  to  the  deed,  subject  to  the  • 
performance  of  the  conditions  imposed ;  and  it  is  incumbent  on 
the  appellant  moving  here  to  stay  proceedings  in  bankruptcy  to 
support  his  case  by  all  proper  affirmative  evidence.  Removing, 
then,  these  names  and  this  debt,  we  have  a  majority  of  fifteen 
assenting  to  ten  non-assenting  creditors,  and  representing  in  value 
the  sum  of  2904Z.  12«.  2d.  only,  less  than  the  majority  in  value 
required  by  the  statute.  But  even  if -we  are  not  entitled  to  pro- 
duction of  the  assents,  and  the  certificate  of  registration  is  to  be 
assumed  to  be  conclusive  so  long  as  the  registration  itself  remains 
unimpeached,  still  the  assent  must  be  reckoned  as  extending  only 
to  the  balance  of  the  amount  due  to  these  creditors,  after  deduc- 
tion of  the  value  of  the  securities  held  by  them.  This  is  clear 
from  the  form  of  the  schedule  to  the  order  of  the  22d  of  May,  1862, 
which  order  being  made  under  the  authority  of  the  45th 
and  47th  sections  of  the  Act  of  1861,  (a)  must  *  have  due    *  247 

(a)  The  schedule  to  the  order  referred  to  is  set  out  above,  p.  236,  note. 
Hie  sections  of  the  Act  referred  to  are  respectively  as  follows :  — 

**  45.  The  LfOrd  Chancellor  shall,  with  the  assistance  of  two  commissioners, 
and  subject  to  the  provisions  of  this  Act,  frame  general  orders  for  the  following 
purposes :  — 

**  For  regulating  the  practice  and  procedure  of  the  Courts  of  Bankruptcy, 
and  the  several  forms  of  petitions,  orders,  and  other  proceedings  to  be  used  in 
the  said  Courta,  in  all  matters  under  this  Act ; 

"  For  regulating  the  duties  of  the  various  officers  of  such  Courts ; 

'*  For  regulating  the  fees  payable  and  the  charges  and  costs  to  be  allowed 
with  respect  to  all  proceedings  before  such  Courts,  and  before  the  County  Courts 
acting  in  bankruptcy ; 

**  For  regulating  the  practice  and  procedure  upon  appeals ; 
'  '*  For  regulating  the  filing,  custody,  and  inspection  of  records ; 

**  And,  generally,  for  carrying  the  provisions  of  this  Act  into  effect. 

**47.  After  such  general  orders  shall  have  been  so  framed  they  or  any  of 
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weight  attributed  to  it  in  construing  the  Act  itself.  This  ap- 
pears also  from  the  97th  section  of  the  Act.  (a)  That  section 
applies,  it  is  true,  in  strictness  only  to  the  computation  of  debts 
for  the  purposes  of  petitions  under  the  Act ;  but  the  legislature 
must  have  intended  a  similar  course  of  procedure  to  be  followed  in 
cases  of  arrangements  by  deed,  the  object  of  which  was  to  provide 
for  an  administration  as  in  bankruptcy,  but  without  the  necessity 
of  actual  resort  to  the  Court  of  Bankruptcy ;  and  that  no  creditor 
should  come  in  under  a  deed  of  arrangement  who  could  not  also 
come  in  under  a  bankruptcy.  The  statutory  form  of  deed  too 
given  in  the  schedule  (D.)  to  the  Act  clearly  recognizes  the  prin- 
ciple that  the  administration  must  be  in  all  respects  as  in  bank- 
ruptcy. It  follows,  therefore,  that  creditors  coming  in  under  a 
deed  must  come  in  only  for  such  part  of  their  debts  as  would  be 
provable  in  the  case  of  an  actual  bankruptcy,  that  is,  for  the  whole 
amount  minus  the  value  of  securities  held  by  them.     Now, 

*  248    it  appears  that  Messrs.  Eaton,  Cayley,  &  Co.  are  *  creditors 

for  14002.  and  hold  securities  amounting  in  the  aggregate  to 
1700Z.  Even  therefore  if  they  are  to  be  retained  amongst  the 
assenting  creditors  in  point  of  number,  the  amount  of  their  debt 
must  be  entirely  removed  from  the  computation  of  the  amount  in 
value  of  the  debts  of  assenting  creditors,  and  the  statutory  majority 
is  not  made  up. 

On  any  of  these  grounds,  therefore,  the  appeal  must  fail.  We 
submit,  however,  that  it  must  fail  equally  on  general  grounds.  It 
would  be  strange  if  a  deed  such  as  this  should  be  held  within  the 
protection  of  the  192d  and  following  sections  of  the  Bankruptcy 
Act,  1861.    It  is  a  deed  which  not  only  is  expressed  to  be  made 

them  may  be  rescinded  or  varied,  and  other  general  orders  may  be  framed  in 
manner  aforesaid.  .  .  /' 

(a)  Which  enacts  as  follows :  — 

'*  97.  In  the  computation  of  debts  for  the  purposes  of  any  petition  under  this 
Act  there  shall  be  reckoned  as  debts,  — 

'*  1.  Sums  due  to  creditors  holding  mortgages  or  other  available  securities  or 
liens ;  afler  deducting  the  value  of  the  property  comprised  in  such  mortgages, 
securities,  or  liens : 

*'  2.  Such  interest  and  costs  as  shall  be  due  in  respect  of  anjr  of  the  debts: 

'*  But  there  shall  not  be  reckoned,  — 

*'  1.  The  amount  of  the  debts  in  respect  of  which  the  petitioner  has  already 
taken  the  benefit  of  insolvency ,  protection,  or  bankruptcy: 

'*  2.  Debts  barred  by  any  statnte  of  limitations." 
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with  and  for  the  benefit  of  those  creditors  only  who  have  executed 
it  (a  thing  which  no  creditor  has  in  fact  done),  but  which,  by  its 
form  and  by  the  effect  of  its  recitals,  showing  the  relative^ positions 
of  John  Brown  and  the  appellant,  and  the  object  of  the  assignment 
made  by  the  deed  to  Martha  Bawlings  and  John  Brown,  creates 
an  irrevocable  trust  in  those  persons  of  the  property  assigned  to 
them  for  the  benefit  of  the  appellant's  creditors.  The  omission^ 
therefore,  on  the  part  of  Martha  Rawlings  and  John  Brown  to  take 
possession  of  the  property  comprised  in  the  deed,  is  in  contraven- 
tion of  the  seventh  condition  of  the  192d  section,  and  the  deed 
consequently  out  of  the  protection  of  the  statute,  and  no  bar  to 
the  proceedings  taken  in  bankruptcy  by  the  respondents,  to  whom 
indeed  promissory  notes  of  the  nature  contemplated  by  the  deed 
have  never  been  either  given  or  tendered.  It  is  urged  however  on 
the  other  side  that  this  is  not,  nor  was  meant  to  be,  a  trust-deed, 
but  that  under  the  192d  and  following  clauses  of  the  Act  of  1861 
a  composition  deed  will,  upon  the  fulfilment  of  the  statutory  con- 
ditions, be  binding  upon  non-assenting  creditors  equally 
with  those  who  have  assented,  and  *  that  this  deed  is  one  *  249 
within  the  scope  of  these  sections.  But  we  submit  that  the 
policy  of  the  Act  of  1861  has  been  to  increase,  rather  to  relax, 
with  respect  to  deeds  intended  to  operate  under  the  192d  and  fol- 
lowing sections,  the  stringency  of  the  requisites  to  deeds  of  arrange- 
ment under  the  Act^of  1849,  as  established  by  the  decisions  of  the 
Exchequer  Chamber  in  Tetley  v.  Taylor^  (a)  of  this  Court  in  Ex 
parte  WilkeSy  (i)  and  of  the  Court  of  Exchequer  in  Irving  v. 
^^^9  (s)  ^^^  recognized  by  the  House  of  Lords  in  Larpent  v. 
Bihby^  (d)  and  which  must  be  supposed  to  have  been  present  to 
the  mind  of  the  legislature  when  engaged  in  passing'  the  Act  of 
1861.  Whilst  under  the  former  Act  the  most  general  kind  of 
deed  was  contemplated,  and  one  safeguard  alone  was  added,  viz., 
the  execution  by  six-sevenths  in  number  and  value  of  the  creditors, 
the  new  Act,  in  language  substantially  the  same,  contemplates 
deeds  not  more  general  in  intrinsic  character,  Walter  v.  Adcock,  (e) 
and  requires  compliance  with  seven  conditions  instead  of  one. 
The  change  of  the  conjunctive  "  and  "  into  the  disjunctive  "  or  " 
is  relied  upon  as  evidencing  an  altered  intention  of  the  legislature. 

(a)  1  El.  &  Bl.  532.  (d)  6  H.  L.  Cm.  481. 

(6)  6  De  G.,  M.  &  G.  418.  (e)  7  H.  &  N.  641. 

(c)  3  H.  &  N.  34. 
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Had  however  such  an  alteration  been  intended,  express  language 
would  have  been  used,  and  a  change  of  principle  so  fundamental 
would  not  have  been  left  to  be  inferred  &om  a  change  of  language 
so  small. 

[The  Lord  Justice  Knight  Bruce.  —  According  to  the  words  of 
the  present  enactment,  would  not  a  gratuitous  release  be  within 
it?] 

It  would,  if  the  construction  contended  for  on  the  other  side  is 

the  right  one,  and  this  would  be  so  unreasonable  a  consequence  as 

to  forbid  such  an  interpretation.     The  heading  prefixed  to  these 

sections,  upon  which  stress  has  been  laid,  simply  intro- 

*  250    duces  that  portion  *  of  the  Act  in  which  the  legislature  has 

gathered '  together  its  enactments  relative  to  all  kinds  of 
deeds  of  arrangement,  so  that,  although  it  may  be  true  that  the 
192d  section  refers  to  different  kmds  of  deeds,  among  which  the 
second  condition  specified  in  the  section  contemplates  the  possi- 
bility of  there  being  some  in  which  there  is  no  intervention  of 
trustees,  this  merely  shows  what  the  cases  of  Ex  parte  Wilkes,  (a) 
Irvmg  v.  Gray,  (6)  and  Ex  parte  Calvert  (c)  showed  with  respect 
to  deeds  of  arrangement  under  the  former  Act,  viz.,  that  inspector^ 
ship  deeds,  in  which  as  a  rule  there  is  no  intervention  of  trustees 
properly  so  called,  are  within  the  scope  of  the  present  act.  The 
fifth  condition  applies  to  cases  where  there  are  trustees,  and  can- 
not be  read  as  if  the  words  "  if  any  "  followed  the  words  "  by  the 
trustee  or  trustees."  The  194th  section,  larger  in  its  terms,  and 
not  meant  as  a  mere  idle  repetition  of  the  192d,  is  merely  a  fiscal 
provision,  and  includes  all  the  deeds  mentioned  in  the  heading, 
including  therefore  deeds  operating  under  the  192d  section 
amongst  others.  It  shows,  however,  that  the  legislature  did  not 
contemplate  an  entire  absence  of  the  debtor's  property  from  the 
operation  of  these  deeds,  and  the  197th  section  clearly  contem- 
plates an  administration  of  property.  But  even  if  the  policy  of 
the  new  enactment  be  thought  to  differ  from  that  of  the  Act  of 
1849,  still  a  deed  framed  as  this  is  cannot  operate  under  the  act  so 
as  to  bind  other  creditors  than  those  who  assent  to  it ;  for  it  is 
not  a  mere  composition  deed,  but  a  deed  which,  by  assigning  all 

(a)  6  De  G.,  M.  &  Q.  418.  (c)  8  De  G.  &  J.  96. 

(6)  8  H.  &  N.  84. 
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the  debtor's  property  to  the  sureties  for  their  own  benefit,  places 
that  property  out  of  the  creditors'  reach. 

Mr.  Bacon^  in  reply.  —  The  intentions  of  the  legislature 
must  be  gathered  *  from  the  language  which  it  has  used.  *  251 
The  heading  prefixed  to  the  192d  and  following  sections  of 
the  Act  applies  to  three  several  classes  of  deeds,  each  of  which  is 
dealt  with  in  the  subsequent  sections  of  the  Act  upon  the  prin- 
ciple of  reddendo  singula  singulis.  The  first  of  the  conditions 
specified  in  the  192d  section,  when  it  speaks  of  "  such  deed," 
clearly  comprehends  composition  deeds,  which  are  among  those 
mentioned  in  the  heading.  The  second  deals  with  one  only  of  the 
classes  of  deeds  mentioned  in  the  heading.  The  seventh  cannot 
apply  to  a  composition  deed  where  there  are  no  trustees.  By  the 
193d  and  194th  sections,  the  legislature  requires  the  registration 
not  only  of  each  of  the  three  classes  of  deeds  mentioned  in  the 
heading  and  the  opening  of  the  192d  section,  but  also  of  others 
then  for  the  first  time  mentioned.  And  if  any  thing  more  were 
wanting  to  show  that  the  scope  of  the  law  is  enlarged  rather  than 
restricted,  the  creditors  are  no  longer  required  actually  to  execute 
the  deed,  but  may  content  themselves  with  written  assent  or 
approval. 

[The  Lord  Justice  Turner.  —  Do  not  the  words  in  the  193d 
section,  *'  the  names  and  descriptions  of  the  parties  to  every  such 
deed  or  instrument,  not  including  the  creditors,"  seem  to  imply 
that  the  legislature  was  dealing  with  deeds  to  which  creditors 
are  actually  parties  ?] 

No  doubt  the  words  apply  to  deeds  to  which  some  creditors  are 
actually  parties.  But  with  regard  to  composition  deeds,  the  Act 
construed  according  to  its  terms  comprehends  them :  nor  is  it 
unreasonable  so  to  construe  it,  for  creditors  best  know  their  own 
interests,  and  composition  deeds  are  at  once  reasonable  and  in 
common  use.  As  to  the  assent  of  Messrs.  Eaton,  Cayley,  &  Co., 
the  appellant  knew  when  making  his  affidavit  that  they  were  then 
satisfied  upon  the  points  reserved  by  theiii,  and  that  therefore 
their  assent  had  become  at  that  time  in  fact  unconditional. 
*  But,  if  necessary,  there  may  be  further  inquiry  into  the  *  262 
matter. 
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Then,  it  is  said,  that  Messrs.  Eaton,  Cayley,  &  Co.  were  secured 
creditors,  and  that  the  amount  due  to  them  for  the  purposes  of 
computation  was  the  balance  only  of  the  1400Z.  after  deduction 
therefrom  of  the  value  of  securities  held  by  them,  for  which  argu- 
ment reliance  is  placed  upon  the  General  Orders  of  the  22d  of 
May,  1862.  But  those  orders  cannot  consistently  with  the  45th 
section  of  the  Act,  under  tlie  authority  of  which  they  are  made, 
enlarge  the  words  of  the  Act  itself.  The  97th  section  of  the  Act 
is  also  relied  upon,  but  its  very  language  shows  its  inapplicability. 
Moreover,  of  the  securities  in  question,  the  policy  of  assurance  is 
valueless,  and  the  others  are  not  part  bf  the  appellant's  estate. 
There  should,  therefore,  be  no  deduction.  If,  however,  the  value 
of  these  securities  be  assumed  to  exceed  the  amount  secured,  and 
to  be  wholly  to  be  deducted  to  the  amount  of  1400Z.,  the  aggregate 
amount  of  all  the  debts  after  such  deduction  will  be  3549Z.  5«.  2d., 
and  three-fourths  of  that  sum,  2661Z.  I85.  lOid.  The  aggregate 
in  value  of  the  assents  being  after  a  like  deduction  equal  to  2904/. 
128.  2d.,  the  statutory  majority  is  obtained  with  a  margin  of 
242i.  13«.  3id.  The  same  result  is  obtained  if  the  value  of  the 
securities  from  third  persons  is  deducted,  which  however  would  be 
contrary  to  the  rule  in  bankruptcy.  For  according  to  that  mode 
of  reckoning,  Messrs.  Eaton,  Cayley  &  Co.  are,  in  fact,  secured 
only  to  the  extent  of  700Z.,  the  policy  of  assurance  for  1000/.  being 
valueless.  From  the  total  amount  of  debts  therefore,  4949/.  5«. 
2d.,  there  would  have  to  be  deducted  700/.  the  secured  portion  of 
Messrs.  Eaton,  Cayley,  &  Co.'s  debt  of  1400/.,  and  there 

*  253    would  remain  4249/.  5«.  2d.,  three-fourths  *  of  which  sum  is 

3186/.  18«.  lOid.  On  the  other  hand,  if  from  the  total 
amount  in  value  of  assenting  creditors,  4304/.  12«.  2d.,  there  be 
deducted  the  same  700/.,  tliere  remains  3604/.  12«.  2d.,  showing 
even  on  this  calculation  assents  gr.eater  in  value  than  are  required 
for  the  purposes  of  the  statutory  majority. 

Judgment  reserved. 

December  6. 

The  Lord  Justice  Knight  Bruce. — Whether  the  deed  on  which 

the  appellant  relies  in  this  case  as  invalidating  the  adjudication  is 

an  instrument  so  worded,  an  instrument  such  in  its  provisions  as 

to  come,  or  be  capable  of  being  brought,  within  the  192d  section 
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of  the  Bankraptcy  Act  of  1861, 1  decline  expressing  an  opinion  at 
this  time  but  I  assume,  for  the  present  purpose,  that  it  is  so.  I 
assume  too  in  his  favour,  but  without  asserting,  that  the  seventh 
condition  at  the  end  of  that  section  is  not  applicable  in  the  present 
instance. 

I  think,  however,  that  he  fails  as  to  the  first  and  fifth  conditions 
with  respect  to  the  assent  or  approval  required.  It  seems  to  me 
neither  established  nor  probable,  that  before  the  end  of  the  forty- 
eight  hours  mentioned  in  section  193,  or  before  the  entry  there 
mentioned,  or  registration,  the  assent  in  writing,  or  approval  in 
writing,  necessary,  was  obtained. 

Especially  it  is  not  I  think  shown,  or  likely,  that  as  to  the 
debt  of  Messrs.  Eaton,  Oayley,  &  Co.  (1400/.  or  ♦  more)  *  254 
the  conditions  mentioned  in  the  letter  of  Messrs.  Thompson 
A  Phillips,  dated  the  27th  September,  had  before  or  at  either  of 
those  periods  been  complied  with  ;  and  I  am  of  opinion,  that 
neither  the  deed  nor  the  registration  afifects  the  adjudication ; 
which  cannot,  as  I  conceive,  be  properly  (now  at  least)  (a) 
annulled.  But  if  the  appellant  shall  desire  to  adduce  further  evi- 
dence before  us,  or  if  he  or  the  persons  to  whom  the  assignment 
was  made  shall  desire  to  bring  an  action  to  try  the  validity  of  the 
adjudication,  I  have  no  objection  to  either  course  being  taken, 
though  I  am  not  for  now  staying  proceedings  under  the  adjudica- 
tion. 

The  Lord  Justice  Turner.  —  This  is  an  application  on  the  part 
of  Samuel  Bagley  Bawlings,  the  bankrupt,  to  discharge  an  order 
of  Mr.  Commissioner  Qoulburn,  confirming  an  adjudication  of 
bankruptcy  against  him  and  to  annul  the  adjudication. 

The  application  proceeds  upon  this  ground,  that  before  the  adju- 
dication of  bankruptcy  the  bankrupt  had  executed  a  deed  which  it 
is  contended  was  a  deed  of  composition  with  his  creditors  within  the 
meaning  of  the  192d  section  of  the  Bankruptcy  Act,  1861,  and 
the  deed  had  been,  as  it  was  contended,  assented  to  in  writing  by 
the  requisite  proportion  of  the  creditors  both  in  number  and  value, 
and  had  been  registered  according  to  the  provisions  of  the  statute 
upon  the  aflfidavit  of  the  bankrupt  verifying  the  fact  of  such 
assent,  whereby,  as  it  was  insisted,  the  deed  had  become  valid  and 

(a)  See  Ex  parte  Bamett,  4  De  6.  &  Sm.  54;  Ex  parte  fiower,  1  De  6., 
M.  &  G.  468,  475. 
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binding  upon  all  the  creditors  of  the  bankrupt,  including  the  cred- 
itor at  whose  instance  tiie  adjudication  was  made. 

*  255        *  No  question  appears  to  have  been  raised  before  the 

learned  commissioner,  as  to  the  deed  having  been  assented 
to  in  writing  by  the  requisite  proportion  of  the  creditors  in  number 
and  value;  but  in  the  course  of  the  argument  before  us,  the 
written  assents  of  the  creditors  were  called  for  on  the  part  of  the 
respondents,  and  were  produced  on  the  part  of  the  bankrupt ;  and 
upon  the  production  of  them  it  appeared  to  my  learned  brother, 
and  I  fully  agree  with  him  upon  the  point,  that  a  creditor  for 
1400/.  or  upwards,  who  had  been  reckoned  by  the  bankrupt  as  an 
assenting  creditor,  had  at  the  time  of  the  registration  given  a  con- 
ditional assent  only  and  not  an  absolute  assent,  and  that  this  debt 
of  1400Z.  or  upwards  being  deducted,  there  was  not  the  requisite 
proportion  in  value  of  creditors  assenting  to  the  deed.  It  was, 
indeed,  attempted  to  be  made  out  on  the  part  of  the  bankrupt,  that 
after  deducting  this  debt  of  1400/.  there  would  still  be  the  requisite 
proportion  in  value  of  assenting  creditors;  but  this  result  was 
arrived  at  by  deducting  the  amount  of  this  debt  from  the  aggregate 
amount  of  all  the  debts,  and  not  from  the  amount  of  the  debts  of 
the  assenting  creditora  only,  a  course  of  proceeding  which  is  plainly 
wrong.  Assuming,  therefore,  these  facts  to  be  properly  before  us, 
it  would  be  impossible,  as  it  seems  to  me,  to  maintain  this  deed  ; 
but  I  am  by  no  means  satisfied  that  we  ought  to  take  notice  of 
these  matters  whilst  the  registration  stands  unimpeached,  and  at 
all  events  these  matters  arise  upon  new  evidence,  and  the  bank- 
rupt therefore  was  well  entitled  to  ask  for  liberty  to  adduce  further 
evidence  with  respect  to  them.  This  application  was  made  on  his 
part  and  if  it  be  persisted  in,  I  am  willing  to  accede  to  it ;  but  at 
the  same  time  1  think  it  right  to  state  my  opinion  upon  the  sub- 
stantial points  of  the  case,  which  were  adjudicated  upon  by  the 

learned  commissioner,  and  were  fully  argued  before  us. 
•  256  *  This  appeal  raises  two  questions,  one  a  general  ques- 
tion extending  to  all  cases,  the  other  a  particular  question 
applying  to  this  particular  case.  The  general  question  is  this ; 
whether  the  192d  section  of  the  Bankruptcy  Act,  1861,  applies  to  a 
mere  deed  of  composition  where  the  deed  does  not  contain  and  is 
not  accompanied  by  any  ceaaio  bonorum.  Before  the  passing  of 
this  Act,  the  law  was  well  settled  that  in  order  to  validate  an 
arrangement  between  a  debtor  and  his  creditors  under  the  Gonsol- 
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idation  Act,  there  must  be  a  complete  cessio  honorum.  And  it  was 
argued  in  this  case  on  the  one  hand  on  the  part  of  the  bankrupt, 
that  it  was  intended  by  this  Act  to  alter  this  state  of  the  law,  and 
on  the  other  hand  on  the  part  of  the  respondents  that  there  was 
no  such  intention,  the  proyisions  of  the  Consolidation  Act  and  of 
this  Act  upon  the  subject  being,  as  it  was  insisted,  substantially 
the  same.  The  principle  on  which  this  Act  is  framed  seems  to  me 
to  determine  this  question  in  favour  of  the.  appellant's  view.  This 
Act  is  not  framed  upon  the  principle  of  repealing  and  re-enacting. 
Where  no  alteration  is  intended  to  be  made,  the  Consolidation 
Act  is  left  in  force.  Where  alteration  is  intended,  the  enactment 
of  the  Consolidation  Act  is  repealed.  Seeing,  then,  that  the 
enactments  of  the  Consolidation  Act  upon  this  subject  are  repealed, 
we  must,  I  think,  conclude  tl\ftt  an  alteration  in  this  respect  was 
intended. 

The  question  then  must  be.  To  what  extent  was  the  192d  section 
intended  to  affect  the  alteration  ?  This  must  of  course  depend  on 
the  terms  of  the  section.  It  is  in  these  terms :  [His  Lordship 
read  it.]  The  terms  of  this  section,  therefore,  are  perfectly  gen- 
eral ;•  they  extend  to  every  deed  or  instrument  between  a  debtor 
and  his  creditors  relating  to  the  several  matters  which  are  men- 
tioned in  the  section,  or  any  of  such  matters  ;  and  I  do  not 
see  how  it  can  be  said,  that  a  deed  of  composition  *  provid-  *  257 
ing  for  the  release  of  the  debtor  from  his  debts  upon  pay- 
ment, either  by  him  or  any  person  on  his  behalf,  of  a  composition 
upon  those  debts,  although  it  may  not  contain  any  assignment  of 
his  estate  or  any  part  of  it,  does  not  fall  within  those  terms.  It 
was  said  however,  that  the  conditions  specified  in  the  section  and 
other  parts  of  the  Act  which  were  referred  to  in  the  argument, 
proved  that  no  deed  or  instrument  which  did  not  comprise  or  affect 
the  property  of  the  debtor  was  contemplated  as  being  or  intended 
to  be  within  the  operation  of  the  section.  But,  it  is  to  be 
observed,  that  thfe  section  is  not  limited  in  its  operation  to  compo- 
sition deeds,  but  extends,  generally,  to  trust-deeds  for  creditors, 
which  ordinarily  do,  and  to  composition  and  inspectorships  which 
may  or  may  not,  affect  the  property  of  the  debtor.  There  are 
deeds,  therefore,  pointed  at  by  the  section,  to  which  all  the  condi- 
tions specified  in  it  and  the  other  enactments  referred  to  would 
apply,  and  I  do  not  think  it  would  be  a  sound  construction  of  the 
section  to  hold  that  it  was  not  meant  to  apply  to  any  deed  unless 
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all  the  annexed  conditions  would  also  apply  to  it.  The  argument 
would,  as  it  seems  to  me,  go  too  far.  It  would  exclude  from  the 
operation  of  the  section,  not  only  releases  founded  on  covenants  to 
pay  at  a  future  day,  but  all  deeds  and  instruments  of  arrangement 
with  debtors  having  no  available  property ;  and  this,  too,  notwith- 
standing the  Act,  in  terms,  extends  to  insolvents  of  every  class 
and  description.  The  better  conclusion,  I  think,  is,  that  these 
conditions  are  to  be  read  with  reference  to  the  subject-matter  to 
which  they  are  applied,  reddendo  aingtda  aingtdis. 

On  the  general  question,  therefore,  my  opinion  is,  that  this 

section  extends  to  deeds  of  composition,  although  there  may  be 

no  ceaaio  bonorum;  but  I  desire  to  be  understood  as  ex- 

♦  268   pressing  this  opinion,  with  all  possible  *  deference  to  the 

contrary  opinion  expressed  i>j  one  or  more  of  the  learned 
Barons  of  the  Court  of  Exchequer,  for  whose  opinion  I  entertain 
the  highest  respect. 

Having  said  thus  much  upon  the  general  question,  I  proceed  to 
consider  the  particular  question  arising  in  this  case.  Although 
the  section,  in  my  opinion,  extends  to  deeds  of  composition  where 
there  is  no  cessio  bonorum  ^  it  does  not,  in  my  judgment,  extend  to 
deeds  of  composition  of  every  description.  I  agree  in  the  opinion 
expressed  by  one  of  the  learned  Barons  of  the  Court  of  Exchequer, 
that  in  order  to  bring  a  case  within  the  section  the  composition 
must  be  with  all  the  creditors.  I  read  the  section  thus :  Every 
deed  or  instrument  relating  to  the  debts  and  liabilities  of  the 
debtor  and  relating  also  to  his  release  therefrom  or  to  the  distribu- 
tion, &c.,  of  his  estate  or  to  any  of  such  matters,  shall  be  valid, 
&c.  In  effect,  the  deed  must  relate  to  the  debts  and  liabilities, 
and  to  some  one  or  more  of  the  other  specified  matters ;  and  I, 
think,  that  the  words  "  debts  "  and  "  liabilities,"  as  used  in  the 
section  thus  read,  must  be  taken  to  relate  to  all  the  debts  and 
liabilities ;  for  not  only  is  this,  as  I  conceive,  the  ordinary  mean- 
ing of  the  words,  but  it  is  scarcely  possible  to*  suppose  that  the 
legislature  could  intend  that  all  the  creditors  should  be  bound  by 
an  arrangement  which  was  partial  and  confined  in  its  operation  to 
some  of  them  only.  In  all  these  cases,  therefore,  I  think,  the 
question  to  be  considered  must  be,  Does  the  deed  or  instrument 
extend  to  all  the  creditors  ?  Now,  the  deed  before  us  in  this  case 
is  as  follows:  [His  Lordship  read  it.]  This  deed  is  not,  as  it 
seems  to  me,  a  trust-deed  for  the  benefit  of  creditors.  There  is 
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no  trust  fixed  upon  the  property  assigned  by  it.  It  is,  as  it  seems 
to  me,  a  mere  deed  of  arrangement  between  the  bankrupt  and  the 
parties  to  whom  the  property  is  assigned,  by  which  those 
parties  come  under  the  obligation  *  of  paying  the  creditors  *  259 
of  the  bankrupt  to  whom  promissory  notes  were  given,  but 
no  others  of  his  creditors.  No  creditor  of  the  bankrupt  could,  as 
I  understand  this  deed,  insist  in  his  own  right,  or  otherwise  than 
through  the  bankrupt,  on  his  debt  being  paid,  or  any  promissory 
note  being  given  to  him  for  the  payment  of  it. 

I  agree,  therefore,  with  the  learned  commissioner,  that  this  is 
not  a  deed  of  composition  within  the  meaning  of  the  192d  section ; 
and,  subject  to  the  option  on  the  part  of  the  bankrupt  to  adduce 
further  evidence  as  to  the  assent,  if  it  shall  be  desired  on  his  part 
to  do  so,  I  think  this  application  must  be  refused  and  with  costs, 
to  the  extent  of  the  deposit. 

December  10. 

Mr.  Bacon  stated  that  there  was  no  desire  to  exercise  the  option 
reserved  by  the  Court,  and  the  appeal  was  consequently  dismissed. 


*^par<€  WILLIAM  GODDEN  tad  JOHN  GODDEN.   *  260 

In  the  Matter  of  THOMAS  SHETTLE. 

1862.    Noyember  24.    December  6.    Before  the  Lords  Justicks. 

The  word  "  creditors  ^^  in  the  first  condition  specified  in  the  192d  section  of  the 
Bankruptcy  Act,  1861,  means  and  extends  to  creditors  holding  security, 
good  or  bad,  sufficient  or  insufficient,  as  well  as  creditors  wholly  without 
■ecurity ;  and  in  reckoning  the  proportion  of  assenting  creditors  under  that 
section,  the  debts  due  to  secured  as  well  as  unsecured  creditors  must  be 
taken  into  account. 

Far  L.  J.  Knight  Bruce.  — It  is  not  necessary  to  apply  to  set  aside  the  regis- 
tration and  certificate  of  registration  of  a  deed  intended  to  operate  under  the 
192d  section  of  the  Bankruptcy  Act,  1861,  before  questioning  the  fulfilment 
of  the  conditions  imposed  by  that  section. 

Per  L.  J.  Turner.  —  In  order  to  be  binding  on  all  the  creditors  imder  the 
provisions  of  the  192d  section  of  the  Bankruptcy  Act,  1861,  composition 
deeds  must  extend  to  all  the  creditors. 

Bembte,  per  L.  J.  Kkioht  Bruce,  that  under  the  Bankruptcy  Act,  1861,  the 
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Court  of  Bankruptcy  has  jurisdiction  to  discharge  out  of  custody  a  debtor 
who,  after  having  executed  a  deed  of  composition  in  conformity  with  the 
192d  section,  is  arrested  by  a  creditor  without  the  leave  of  the  Court  of 
Bankruptcy. 

This  was  an  appeal  by  Messrs.  William  and  John  Godden,  from 
an  order  of  Mr.  Commissioner  Holroyd,  discharging  Thomas 
Shettle  out  of  the  custody  of  the  sheriflF  of  Southampton,  on  the 
ground  of  his  having  executed  a  deed  of  composition  with  his 
creditors,  within  the  meaning  of  the  192d  section  of  the  Bank- 
ruptcy Act,  1861. 

The  deed  in  question  was  in  the  following  terms:  — 

"  This  indenture  made  the  12th  day  of  August,  1862,  between 
Thomas  Shettle  of  Ac,  of  the  one  part,  and  the  several  other 
persons  whose  names  and  seals  are  hereunto  subscribed  and  set, 
being  severally  creditors  in  their  own  right,  or  in  copartnership, 
or  being  agents  or  attorneys  of  creditors  of  the  said  Thomas 
Shettle  (and  hereinafter  called  the  creditors)  of  the  other  part. 
Whereas,  the  said  Thomas  Shettle  being  indebted  unto  the  said 

several  persons  whose  names  and  seals  are  hereunto  sub- 
*  261    scribed  and  set,  or  their  respective  principals,  in  the  •  several 

sums  of  money  set  opposite  their  respective  names  in  the 
schedule  hereunder  written,  and  being  unable  to  pay  the  same  in 
full,  he  has  lately  proposed  to  the  said  creditors,  and  it  has  since 
been  mutually  agreed  between  the  parties  hereto,  that  the  said 
Thomas  Shettle  should  pay  to  the  said  creditors,  and  that  they 
should  accept  from  him  a  cash  composition  of  4«.  in  the  pound  on 
the  full  amount,  and  in  full  discharge  of  their  respective  debts, 
and  that  upon  payment  thereof,  the  said  creditors  should  execute 
the  release  and  indemnity  hereinafter  contained :  Now  this  indent- 
ure witnesseth,  that  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises  and  of  the  payment  to  each  of  the 
said  creditors  aforesaid  of  a  composition  of  4«.  in  the  pound, 
upon  and  in  discharge  of  their  said  respective  debts  and  claims, 
the  receipts  whereof  they  do  hereby  respectively  acknowledge, 
they,  the  said  several  creditors,  do  and  every  of  them  doth,  by 
these  presents  fully  and  absolutely  acquit,  release,  and  discharge 
the  said  Thomas  Shettle,  his  heirs,  executors,  and  administrators, 
of  and  from  all  and  singular  the  debts,  sums  of  money,  bills, 
bonds,  notes,  accounts,  reckonings,  costs,  charges,  damages,  ex- 
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penses,  judgments,  executions,  actions,  suits,  claims,  and  demands 
whatsoever,  either  at  law  or  in  equity,  which  they  the  said  several 
creditors  respectively,  or  their  or  any  of  their  partner  or  partners 
respectively,  now  have  or  shall  or  may  or  otherwise  could  or 
naight  hereafter  have,  claim,  challenge  or  demand  of,  from,  or 
against  the  said  Thomas  Shettle,  his  heirs,  executors,  or  adminis- 
trators, or  his  or  their  lands  or  tenements,  goods  or  chattels, 
estate  or  effects,  or  any  of  them,  for  or  by  reason  or  on  account  of 
the  debts,  claims,  and  demands  of  them  or  any  of  them  respec- 
tively, due  or  owing  from  the  said  Thomas  Shettle  and  set  forth 
in  the  said  schedule  to  these  presents,  and  all  interest  and 
arrears  of  interest  for  or  in  respect  of  the  same  *  several  *  262 
debts  and  premises,  or  any  of  them,  or  for  or  by  reason  of 
any  other  matter,  cause,  or  thing  whatsoever  relating  thereto; 
provided  always,  that  the  release  hereinbefore  contained  shall  be 
without  prejudice  to  and  not  extend,  or  be  construed  to  extend,  to 
prevent  any  of  the  said  creditors  from  claiming  or  realizing  any 
security  now  held  by  them  or  any  of  them,  or  from  suing  any 
person  or  persons  (other  than  the  said  Thomas  Shettle)  liable  to 
payment  thereof  for  recovery  thereof.    In  witness,''  Ac. 

In  the  account  of  debts  delivered  together  with  the  deed  to  the 
chief  registrar,  and  verified  by  the  affidavit  of  the  debtor^  in 
obedience  to  the  General  Orders  of  the  22d  of  May,  1862,  (a)  no 
mention  was  made  of  the  assent  or  dissent  of  fifteen  secured  credi- 
tors, the  aggregate  amount  of  the  sums  due  to  whom  was  80852. ; 
and  the  total  amount  of  the  sums  due  to  the  debtor's  unsecured 
creditors  (twenty-four  in  number)  was  stated  as  1816Z.  17«.  Irf., 
of  which  three-fourths  was  13622.  12*.  9id.  All  the  unsecured 
creditors,  to  an  aggregate  amount  of  14072.  2«.  lOrf.,  were  repre- 
sented as  assenting  to  the  deed,  with  the  exception  of  the  appel- 
lants. Among  the  unsecured  creditors  was  placed  the  name  of 
William  Aldridge  as  assenting  for  3002. 

On  the  21st  of  August,  1862,  the  deed  was  registered  under  the 
192d  section  of  the  Bankruptcy  Act,  1861.  On  the  25th,  the  certi- 
ficate of  registration  under  the  198th  section  (6)  was  granted  to  the 
debtor,  and  notice  that  such  certificate  had  been  granted  was  given 
on  the  26th  to  the  appellants,  to  whom,  at  the  same  time,  there 

(a)  Stated  above,  p.  235,  note. 

(6)  The  sections  in  question  will  be  found  stated  above,  pp.  232,  284,  notes. 
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was  tendered  on  the  part  of  the  debtor  a  composition, 

*  263    *  calculated  at  the  rate  of  4«.  6d.  in  the  pound,  upon  the 

sums  due  to  them.  On  the  24th  of  October,  1862,  the 
debtor  was  arrested  upon  a  judgment  obtained  against  him  at  their 
suit,  without  leave  of  the  court,  pursuant  to  tlie  198th  section  of 
the  Act. 

The  debtor  applied  to  the  commissioner  to  be  discharged,  and 
from  the  order  made  upon  the  application  the  present  appeal  was 
brought. 

In  opposition  to  the  application  an  affidavit  was  filed,  made  by 
one  William  H.  Mackey,  which  stated  in  effect,  that  the  deponent 
had  been  attorney  for  a  creditor  named  Aldridge  in  an  action  in 
which  a  verdict  had  been  obtained  for  2501.  and  costs ;  that,  when 
the  verdict  was  given,  Aldridge  had  the  security  of  a  deposit  of 
deeds  of  property  belonging  to  the  debtor;  that  subsequently  to 
the  verdict,  Aldridge  had,  at  the  debtor's  request,  executed  the 
composition  deed  for  300/.,  being  an  aggregate  of  2502.  debt  and 
502.  costs,  on  an  agreement  that  he,  Aldridge,  should  receive  the 
composition  upon  the  whole  3002.,  notwithstanding  the  deposit, 
which  would  realize  the  whole  or  greater  part  of  his  claim ;  that 
the  securities  were  partly  realized  by  him,  and  the  debt  thus 
reduced  before  he  signed  the  deed ;  that  the  realization  had  pro- 
duced 1202.  or  thereabouts,  and  that  the  remaining  part  in  Aid- 
ridge's  hands  would  realize  1002.  and  upwards. 

In  answer  to  this  affidavit  the  debtor  made  an  affidavit  denying 

that  at  the  time  of  the  action  brought  or  at  any  other  time  Aldridge 

had  security  on  property  of  the  debtor,  and  stating  that  the  security 

referred  to  was  on  property  of  another  person  named  Watts ;  and 

that  the  deponent  believed  that  Aldridge,  before  signing  the 

*  264    deed,  had  stipulated  that  his  consent  thereto  should  *  not 

prejudice  his  right  on  the  securities  in  his  hands  deposited 
by  Watts. 

Mr.  Oiffard  and  Mr.  Ernest  Reed^  for  the  appellants.  —  There 
was  no  power  vested  in  the  commissioner  to  make  the  order  under 
appeal.  But  even  if  the  question  of  jurisdiction  were  conceded,  the 
case  of  the  respondent  would  not  be  advanced,  for  the  evidence 
shows  that  the  conditions  imposed  by  the  192d  section  in  relation 
to  deeds  intended  to  operate  under  it  have  not  been  complied  with. 
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For  what  is  the  meaning  to  be  placed  upon  the  expression  "  the 
creditors  "  found  in  the  first  of  those  conditions  ?  There  is  noth- 
ing in  the  Act  analogous  to  the  provisions  of  the  224th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  (a)  to  render  it  neces- 
sary or  proper  to  construe  it  as  meaning,  so  far  as  it  applies  to  secured 
creditors,  such  creditors  after  deducting  the  value  of  the  property 
comprised  in  their  securities  ;  excluding  therefore  from  considera- 
tion in  the  computation  of  the  statutory  majority  fully  secured 
creditors  altogether.  The  omission  in  the  present  Act  of  all  words 
leading  to  that  interpretation  shows  that  the  expression  is  used  in 
its  largest  sense,  and  that  by  the  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  debtor  mentioned  in 
the  192d  section,  the  legislature  contemplated  a  majority  of  all 
such  creditors  secured  and  unsecured.  The  principle  of  bank- 
ruptcy was  to  apply,  and  every  creditor  was.  intended  to  have  the 
option  of  coming  in  and  being  heard  with  respect  to  the  deed. 
Even  the  general  order  of  the  22d  May,  1862,  which  will  probably 
be  relied  upon  on  the  other  side,  by  its  schedule,  (6)  requires  from 
the  debtor  a  statement  of  the  ''  number  of  creditors,"  an 
expression  which  clearly  includes  *  secured  creditors.  *  266 

[The  Lord  Justice  Turner.  —  The  consequence  of  your  argu- 
ment will  be,  that  the  secured  creditors  might  determine  that 
the  debtor  should  be  released  upon  payment  of  nothing.] 

That  may  be  so,  but  the  language  of  the  statute  is  clear  here, 
equally  as  it  is  clear  in  the  185th  and  187th  sections,  (c)  where  the 
expression  "  the  creditors "  must  include  secured  creditors  and 
unsecured  creditors  alike.  But  even  laying  out  of  consideration 
the  secured  creditors  of  the  respondent,  the  requisite  majority  of 
assenting  creditors  is  not  made  up,  for  Aldridge,  as  it  appears  by 
evidence,  which  disproves  the  correctness  of  the  debtor's  account, 
had  at  the  time  of  his  assent,  which  was  reckoned  in  respect  of  a 
debt  of  300Z.,  received  from  the  realization  of  some  of  the  securi- 
ties which  he  held  upon  Watts's  property,  120Z.  or  thereabouts,  and 
it  is  calculated  that  he  will  receive  from  the  realization  of  the  rest 
1002.  and  upwards ;  and  if  2202.  be  deducted  from  the  aggregate 
amount  of  debts  of  assenting  unsecured  creditors,  there  will  remain 

(a)  Stated  above,  p.  230,  note.        (c)  Stated  above,  pp.  240,  241,  notes. 
(6)  Stoted  above,  p.  236,  note. 
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11872.  28.  10(2.,  and  if  the  same  sum  be  deducted  from  the  aggre- 
gate amount  of  unsecured  debts,  there  will  remain  1596/.  17«.  1(2., 
three-fourths  of  which  sum  is  1197/.  12s.  9|d. ;  so  that  the  assets 
are  not  in  value  equal  to  three-fourths  of  the  debts. 

Again,  the  deed  in  itself  cannot,  even  upon  the  assumption  of 
the  fulfilment  of  the  statutory  conditions,  bind  non-assenting  cred- 
itors. To  have  had  that  effect  it  should  have  been  made  with  all 
the  debtor's  creditors,  or  with  some  on  behalf  of  others,  have  been 
for  the  benefit  of  all  the  creditors,  and  have  related  to  all  the  debts 
due  from  the  debtor.  Walter  v.  Adcock.  (a)  As  it  is,  its  opera- 
tion, advantages  and  obligations  are  alike  by  its  very  terms 
*•  266  restricted  to  those  of  the  creditors  who  execute  *  it,  in  which 
category  there  is  not  to  be  found  any  secured  creditor,  nor 
could  such  a  creditor  in  the  event  of  his  security  proving  insuffi- 
cient obtain  any  benefit  under  the  deed.  It  may  be  too  that  the 
deed  is  invalid  by  reason  of  its  containing  no  cession  of  any  part 
of  the  respondent's  property,  on  which  point  we  will  not  repeat, 
but  claim  the  benefit  of,  the  arguments  recently  addressed  to  the 
Court  on  behalf  of  the  respondents  in  Ex  parte  Rawlings.  (J) 

They  also  referred  to  tlie  Bankrupt  Law  Consolidation  Act, 
§§  112, 113. 

Mr,  Baggallay  and  Mr.  Doria,  for  the  respondent.  —  It  is  said 
that  the  order  under  appeal  was  beyond  the  jurisdiction  of  the 
commissioner  to  make.  The  jurisdiction,  however,  was  exercised 
in  In  re  Castleton.  ((?) 

[The  Lord  Justice  Knight  Bruce.  —  Was  the  point  raised  ?] 

At  any  rate  the  concluding  words  of  the  198th  section  of  the 
present  Act  afford  ample  authority  for  what  has  been  done.  The 
Court,  which  according  to  the  explanation  to  be  found  in  the  inter- 
pretation clause  of  the  Act,  sect.  229,  is  the  Court  of  Bankruptcy, 
and  which  by  the  1st  section  of  the  Act  is  to  exercise  all  the  rights 

(a)  7H.  AN.  641. 

(6)  See  above,  pp.  225,  24S,  seq.  The  preaent  case,  and  that  of  Ex  parte 
Raw  lings,  were  argued,  the  latter  partially,  and  the  former  wholly,  upon  the 
same  day,  the  case  of  Ex  parte  Rawlings  having  the  precedence. 

(c)  31  L.  J.  N.  S.  Bank.  71. 
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of  the  Superior  Courts  at  Westminster,  has  inherent  jurisdiction  to 
enforce  its  own  orders.  Assuming  therefore  the  deed  to  be 
of  the  nature  contemplated  by  the  192d  section,  it  *  is  idle  *  267 
to  say  that  the  appellants  could  not  have  obtained  their 
rights  in  bankruptcy.  They  should  have  applied  to  the  commis- 
sioner for  leave  to  bring  an  action,  had  they  wished  so  to  do.  But 
not  having  made  such  an  application,  and  having  brought  their 
action  without  making  it,  they  have  been  guilty  of  a  contempt  of 
Court. 

Then  it  is  sought  to  question  the  validity  of  the  assents  given  to 
to  the  deed ;  but  whilst  the  registration  remains  unimpeached,  the 
certificate  of  registration  is  conclusive  upon  the  point.  If,  how- 
ever, the  Court  should  be  of  a  contrary  opinion,  still  we  have  the 
requisite  assents  on  the  part  of  the  unsecured  creditors,  and  more 
is  required  neither  by  the  terms  nor  by  the  scope  of  the  Act.  The 
Act  contemplates  the  case  of  composition  deeds,  as  the  terms  of 
the  heading  prefixed  to  the  192d  and  following  sections  and  the 
language  of  the  136th  and  185th  sections  (a)  show,  and  cannot  be 
construed  as  requiring  the  assent  of  fully  secured  creditors  to  a 
composition  dividend.  The  changes  made  during  the  passage 
through  the  legislature  of  the  bill  which  afterwards  became  law  as 
the  Bankruptcy  Act,  1861,  in  the  185th  and  192d  sections,  com- 
pletely displace  the  observations  of  the  Lord  Chief  Baron  and  Mr. 
Baron  Martin  in  Walter  v.  Adcock,  (6)  as  to  the  absence 
of  clear  enunciation  of  *  change  from  the  policy  of  the  for-  *  268 
mer  Act,  at  the  same  time  that  they  demonstrate  the  fact  of 
the  change. 

As  to  the  question  whether  it  was  necessary  for  the  validity  of 
this  deed,  as  one  intended  to  operate  under  the  192d  and  following 
sections  of  the  Act,  that  a  cession  of  the  debtor's  property  should 

(a)  See  above,  pp.  232,  240,  notes.  The  136th  section  is,  so  far  as  it  is 
material,  as  follows:  '*In  case  of  any  claim,  dispute,  or  difference  between 
•  .  .  anj  persons  claiming  under  a  trust-deed,  deed  of  composition  or  arrange- 
ment, relating  to  any  .  .  .  debtor's  estate,  or  to  any  money  or  property  claimed 
as  part  of  the  estate  of  any  .  .  .  debtor,  either  party  may  apply  ...  to  the  Court 
in  London ;  and  it  shall  be  lawful  for  the  Court  to  determine  the  same,  and  to 
summon  and  examine  upon  oath  the  .  .  .  trustee  or  any  other  person  whomsoever, 
as  to  any  matters  and  things  concerning  the  .  .  .  trust  estate,  and  to  direct  such 
inquiries  and  to  give  such  directions  and  make  such  orders  relative  thereto  as 
shall  to  the  Court  seem  just  and  expedient.  .  .  ,^ 

(6)  7  H.  &  N.  641. 
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have  been  part  of  the  arrangement  contemplated  by  it,  we  also  are 
content  to  rely  upon  the  arguments  adduced  for  the  appellant  in 
Ex  parte  EawUngSy  with  this  additional  argument,  that  in  this  case 
property  is  ceded  in  the  shape  of  present  payment  to  the  creditors 
upon  execution  of  the  deed  of  the  stipulated  composition. 

They  also  referred  to  the  Bankruptcy  Act,  1861,  §  97.  (a) 

Mr.  Giffardy  in  reply.  —  Contempt  of  Court  implies  the  existence 
of  an  order  of  Court  in  respect  of  which  the  contempt  is  com- 
mitted ;  but  no  such  order  exists  in  the  present  case,  and  the  appel- 
lants consequently  cannot  have  been  guilty  of  such  an  offence  in 
prosecuting  their  action  against  the  respondent,  who  should,  if 
desirous  of  stopping  such  action,  have  applied  to  the  Court  at 
Westminster  whence  process  issued. 

As  to  the  nature  of  a  composition  deed  intended  to  operate  under 
the  192d  section,  and  as  to  the  136th  and  185th  sections  of  Act 
cited  on  the  other  side,  those  sections  point  to  property  of  some 
description  being  comprised  in  such  a  deed,  a  condition  which  a 
mere  composition  deed  ex  ht/pothesi  does  not  fulfil.  Moreover, 
.    this  deed  is  partial  in  its  operation  and  contains  no  provi- 

*  269    sion  extending  to  the  cases,  for  example,  of  contingent  *  debts 

or  debts  payable  in  future ^  or  whereunder  creditors  whose 
securities  fail  will  be,  in  the  event  of  loss,  able  to  participate  in  the 
contemplated  composition.  As  to  the  necessity  of  reckoning  the 
secured  creditors  in  calculating  the  majority  required  by  the  stat- 
ute, it  is  material  to  observe  that  where  the  legislature  meant  to 
exclude  them,  as  in  the  cases  of  petitions,  provided  for  by  the  97th 
section  (a)  of  the  Bankruptcy  Act,  1861,  it  has  expressly  said  so ; 
and  its  silence  on  the  point  in  the  present  instance  is  evidence  of 
contrary  intention :  "  expressio  unius  exclusio  alterius." 

Judgment  reserved. 

December  6. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case,  one  of  appeal 
from  an  order  made  by  a  very  able  and  experienced  commissioner, 
several  points  have  been  argued.    The  first  is  as  to  jurisdiction, 

(a)  Stated  above,  p.  247,  note. 
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with  regard  to  which  it  was  contended  that  the  learned  commis- 
sioner had  not  by  law  authority  to  make  the  order  or  entertain  the 
application  upon  which  it  was  made.  There  having  not  been  in 
the  present  instance  actual  bankruptcy,  the  point  is,  I  think, 
reasonably  open  to  a  difference  of  opinion.  But  my  impression 
from  the  197th  and  198th  sections  and  other  parts  of  the  Bank- 
ruptcy Act  of  1861  is,  that  the  commissioner  had  the  jurisdiction, — 
that  it  was  not  necessary  to  apply  to  a  Judge  of  one  of  the  Courts 
at  Westminster,  and  that  the  appellants'  objection  as  to  this  point 
is  not  well  founded,  though  I  do  not  feel  confident  upon  it.  I 
assume  however  the  respondent  to  be  so  far  right. 

The  second  point  relates  to  the  meaning  of  the  word 
♦"  creditors,"  as  used  in  the  first  of  the  conditions  forming  *  270 
part  of  the  192d  section  of  the  Bankruptcy  Act  of  1861. 
Does  that  word  wheie  it  occurs  in  that  first  condition  mean  and 
extend  to  creditors  holding  security  good  or  bad,  sufficient  or 
insufficient,  as  well  as  creditors  wholly  without  security  ?  The 
respondent  contends  that  it  does  not,  the  appellants  that  it  does. 
If  it  ought  not  to  be  read  as  the  respondent  contends, — if  the 
word  "  creditors "  in  it  ought  not  to  be  limited  as  his  counsel 
argue  —  but  ought  to  be  construed  as  the  appellants  insist,  then 
the  majority  in  number  representing  three-fourths  in  value  required 
by  the  first  condition  of  the  192d  section  has  not  in  writing 
assented  to  or  approved  of  the  instrument  of  the  12th  of  August, 
1862,  in  question.  Consequently,  if  the  appellants'  reading  is 
right,  there  was  no  bar  against  the  appellants  from  executing  their 
judgment,  and  the  application  to  the  learned  commissioner  was,  in 
my  judgment,  groundless,  —  unless,  indeed,  the  argument  for  the 
respondent,  founded  on  the  supposed  effect  of  registration  and  of 
the  certificate  mentioned  in  the  198th  section,  is  well  founded. 
But  it  appears  to  me  not  well  founded.  I  conceive  that  neither 
the  registration  nor  the  certificate  improves  or  assists  the  case  of 
the  respondent  for  any  present  purpose. 

What,  then,  is  the  meaning  of  the  word  "  creditors"  as  used  in 
ike  first  condition  of  the  192d  section  ?  If  construed  literally  — 
construed  according  to  grammar — construed  according  to  idiom  — 
the  word  must  certainly,  I  apprehend,  be  read  and  understood  as 
the  appellants  contend.  But  does  the  context,  does  the  general 
intention,  does  the  purview,  of  the  statute  to  be  collected  from  the 
whole  of  its  contents,  demand  or  justify  a  departure  from  that 
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reading,  from  that  understanding  ?  I  find  myself  unable  to 
*271  answer  that  question  in  the  aflSnnative,  and  *  especially 
unable  to  say  that  the  respondent's  case  is  advanced  or 
assisted  by  the  97th  section  or  the  interpretation  clause.  It  seems 
to  me,  that  the  word  "  creditors "  in  the  first  condition  of  the 
192d  section  ought  to  receive  a  literal  interpretation,  an  interpreta- 
tion in  conformity  with  grammar  and  idiom,  and  that  the  respon- 
dent's case  therefore  (whether  on  any  other,  or  not  on  any  other 
ground  also)  fails. 

It  has  been  said  that  this  interpretation  is  likely  to  produce 
inconvenience.  It  may  be  so ;  but  I  believe  that,  if  it  is  material 
01  relevant  to  consider  the  greater  or  less  amount  (if  any)  of 
inconvenience  likely  to  follow  from  either  construction,  the  re- 
spondent's interpretation  is  likely  to  produce  at  least  as  much 
inconvenience  as  that  of  the  appellants,  though  (it  may  be)  of  a 
difierent  kind.  I  do  not  declare  or  intimate  an  opinion  as  to  any 
point  raised  on  the  appeal,  but  those  on  which  I  have  expressly 
stated  an  opinion.  Differing  most  respectfully  from  the  learned 
commissioner,  I  think  that  the  order  under  appeal  should  be  dis- 
charged. ^ 

Let  me  add,  that  if,  as  I  am  informed,  the  hope  of  a  legislative 
revision  of  this  Act  taking  place  was  expressed  lately  by  one  of 
the  Superior  Courts  at  Westminster,  I  join  in  that  hope,  nor  will 
the  revision,  I  trust,  be  narrow  in  its  range  or  long  delayed. 

The  Lord  Justice  T'urneb.  —  I  am  also  of  opinion  that  this 
order  cannot  be  supported. 

The  learned  commissioner  could  not,  as  it  seems  to  me, 

♦  272    have  any  jurisdiction  to  make  the  order,  unless  *  the  deed 

executed  by  the  respondent  was  valid  and  binding  on  all  the 
creditors,  under  the  provisions  of  the  192  section  of  the  Bank- 
ruptcy Act,  1861 ;  and  in  my  opinion  this  deed,  like  the  deed  in 
Bawling's  Case^  was  not  so  valid  and  binding,  primarily,  I  think, 
for  the  same  reason  as  in  that  case,  that  the  deed  does  not  extend 
to  all  the  creditors ;  for  the  deed  is  in  this  form :  [His  Lordship 
stated  it.]  I  do  not  see  how  any  creditor,  not  a  party  to  the  deed, 
could  insist  on  coming  in  under  it,  and  being  paid  the  composition 
provided  by  it ;  but  beyond  this  there  is,  as  it  seems  to  me,  another 
objection  which  is  fatal  to  this  deed.  I  think  it  has  not  the  assent  of 
the  necessary  proportion  in  value  of  the  creditors ;  for,  according 
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to  the  best  opinion  which  I  can  form  upon  the  point,  I  think  that, 
in  reckoning  the  proportion  of  assenting  creditors  under  this  sec- 
tion, the  debts  due  to  secured  as  well  as  unsecured  creditors  must 
be  taken  into  account.  Otherwise,  creditors  imperfectly  secured 
would  be  left  at  the  mercy  of  the  unsecured  creditors. 

The  Order  of  May,  1862,  referred  to  in  the  argument,  may 
probably  have  been  intended  to  meet  this  difl&culty,  but  I  do  not 
think  that  the  construction  of  the  Act  can  be  altered  or  afifected 
by  any  General  Order. 


*Ex  parte  JOHN  WENSLEY.  *278 

In  the  Matter  of  JOHN  WENSLEY,  a  Bankrupt. 
1862.    December  19.    Before  the  Lord  Chancellor  Lord  Westbury. 

An  auignment  of  the  principal  part  of  the  assignor's  property  may  be  an  act 
of  bankruptcy,  although  not  executed  by  the  assignor  spontaneously,  if  it 
appear  that  the  provisions  of  the  deed  must  necessarily  have  the  effect  of 
delaying  and  defeating  the  assignor's  creditors.  And  where  such  an  assign- 
ment was  made  to  trustees,  one  of  whom  was  an  accountant  employed  with 
a  view  to  and  under  the  assignment,  upon  trust  out  of  the  proceeds  of  the 
assigned  property  in  the  first  place  to  pay  all  costs,  charges,  and  expenses 
due  or  to  become  due  to  the  assignor's  solicitor,  and  the  professional  charges 
of  the  accountant-trustee,  and  other  expenses,  and  subject  thereto  to  divide 
the  proceeds  ratably  among  the  creditors  who  should  execute  the  deed,  and 
the  deed  recited  that  the  assignor  was  not  prepared  to  pay  his  debts  in  full : 
Edd,  that  the  necessary  effect  of  the  deed  was  to  defeat  and  delay  the  cred- 
itors, and  that  it  was  an  act  of  bankruptcy. 

An  assignment  of  the  principal  part  of  the  assignor's  property  for  the  benefit  of 
creditors  may  be  given  in  evidence  as  an  act  of  bankruptcy,  although  not 
registered  under  the  Bankruptcy  Act,  1861.' 

TfflB  was  an  appeal  from  an  order  of  Mr.  CommiBsioner  Perry, 
of  the  Liverpool  District  Court  of  Bankruptcy,  confirming  an 
adjudication  of  bankruptcy  against  the  appellant. 

The  act  of  bankruptcy  on  which  the  adjudication  was  made  was 
the  execution  by  the  appellant  of  an  indenture,  dated  the  4th  of 
June,  1862,  and  expressed  to  be  made  between  the  appellant  of 

1  See  Ponsford  ».  Walton,  L.  B.  8  C.  P.  167,  172 ;  Ex  parU  Squire,  L.  R. 
4  Ch.  Ap.  47. 
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the  first  part,  Thomas  Bagot  of  the  second  part,  and  the  several 
persons  whose  names  and  seals  were  thereunto  subscribed  and 
aflSxed,  by  themselves  or  their  several  attorneys  lawfully  appointed 
for  that  purpose,  being  respectively  creditors  of  the  appellant  of 
the  third  part. 

The  deed  recited  that  the.  appellant  was  seised  of  or  otherwise 
well  and  suflSciently  entitled  to  the  piece  of  land,  messuages,  and 
hereditaments  thereinafter  firstly  described,  for  an  estate  of  inheri- 
tance in  fee-simple,  subject  to  certain  encumbrances  thereinafter 
mentioned ;  that  by  an  agreement  of  the  9th  of  January 

*  274   then  last,  *  expressed  to  be  made  between  Thomas  Yates  of 

the  one  part  and  the  appellant  of  the  other  part,  the  appel- 
lant agreed  to  purchase  (along  with  other  land)  the  piece  of  land 
secondly  thereinafter  described  for  an  estate  of  inheritance,  and 
Thomas  Yates  agreed  to  make  him  certain  advances  to  enable  him 
to  build  on  the  land  contracted  for ;  that  the  appellant,  without 
having  taken  up  his  conveyance  to  the  land  thereinafter  secondly 
described,  had  recently  erected  thereon  five  dwelling-houses,  and 
had  become  indebted  to  Thomas  Yates  in  a  considerable  sum  of 
money  ;  that  the  appellant  was  indebted  to  the  said  several  persons 
parties  to  the  deed  of  the  third  part  in  the  several  sums  of  money 
set  opposite  their  respective  names  in  the  schedule  thereunder 
written,  and  was  not  prepared  to  answer  or  pay  the  same ;  and 
that  the  appellant  had  agreed  to  grant  and  convey  the  heredita- 
ments thereinafter  described  to  Thomas  Bagot,  his  heirs  and 
assigns,  upon  trust  for  the  benefit  of  the  said  persops,  parties  to 
the  deed  of  the  third  part,  in  manner  thereinafter  expressed. 

By  the  first  witnessing  part,  the  appellant  conveyed  to  the  use 
of  Thomas  Bagot  his  ^heirs  and  assigns  two  pieces  of  land,  with 
certain  buildings  thereon,  at  Everton,  in  Lancashire,  subject  never- 
theless, as  to  the  hereditaments  firstly  described,  to  a  mortgage 
and  other  encumbrances  thereon,  and  as  to  the  hereditaments 
secondly  described,  to  Thomas  Yates'  lien  for  the  residue  of  the 
purchase-money  then  owing  by  the  appellant  to  him,  and  also  to 
certain  advances  made  by  him  to  the  appellant  for  the  purpose  of 
enabling  the  latter  to  build  on  the  land.  It  was  declared  that 
Tliomas  Bagot,  his  heirs  or  assigns,  should  hold  the  premises  upon 
trusts  fbr  sale ;  and  should  out  of  the  proceeds  discharge  all  costs, 
charges  and  expenses  then  already  or  thereafter  to  become 
*  275  due  to  the  appellant's  solicitor  therein  mentioned,  *  and 
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the  professional  charges  of  Thomas  Bagot  in  his  capacity  of 
accountant  therein,  and  the  costs  and  charges  attending  the  sale 
or  sales,  and  the  money  which  the  trustees  might  disburse  for  the 
interest  due  to  the  solicitor,  taxes  and  repairs  of  the  said  premises, 
and  the  insurance  of  the  buildings  thereof,  &c,  or  otherwise  in 
carrying  the  trusts  contained  in  the  deed  into  execution,  and 
should  pay  to  the  solicitor,  his  executors,  administrators,  and 
assigns,  all  principal  and  interest  moneys  then  or  thereafter  due 
and  owing  to  him ;  and  apply  the  residue  of  such  proceeds  in  pay- 
ment of  all  the  debts  or  sums  of  money  owing  by  tlie  appellant  to 
such  of  the  creditors  as  should  execute  the  deed,  ratably  and  in 
proportion  to  the  amount  of  the  debts  or  sums  of  money  owing  to 
them  respectively  ;  and  if,  after  payment  of  the  same,  any  surplus 
should  remain,  should  pay  such  surplus  to  the  appellant,  his 
executors  or  assigns,  or  as  he  or  they  should  direct. 

There  was  a  further  witnessing  part,  whereby  in  consideration 
of  the  conveyance  made  by  the  appellant  and  of  the  trusts  of  the 
deed,  the  said  several  and  respective  creditors  who  by  themselves 
or  the  persons  respectively  authorized  by  them  had  sealed  and 
delivered  the  deed,  covenanted  with  the  appellant,  his  heirs,  execu- 
tors and  administrators,  that  the  present  covenant  should  operate 
and  enure,  and  might  be  pleaded  as  a  release  ;  and  that  creditors 
taking  proceedings  against  him  should  thereby  incur  a  forfeiture 
of  their  debts. 

The  deed  was  executed  by  the  appellant  and  Thomas  Bagot,  and 
by  seven  of  the  appellant's  creditors,  but  not  registered  as  required 
by  the  Bankruptcy  Act,  1861.  (a) 

*  The  solicitor,  in  his  examinations  before  the  commis-  *  276 
sioner,  stated  that,  besides  the  property  comprised  in  the 
deed,  the  appellant,  who  was  a  builder,  had  household  furniture 
and  trade  utensils,  and  two  or  three  pieces  of  land  in  the  same 
neighbourhood  with  those  comprised  in  the  deed,  under  a  contract 
for  purchase  from  Thomas  Yates,  upon  one  lot  of  which  he  had 
commenced  laying  foundations.  The  deponent  further  stated,  that 
he  believed  some  debts  to  be  due  to  the  appellant,  but  could  not 
say  to  what  amount ;  but  he  believed  that  Thomas  Yates  was  one 
of  the  debtors  to  the  extent  of  502.  He  did  not  know  of  any  other 
property  of  the  appellant.    He  stated  that  he  had  prepared  the 

(a)  See  sect.  194,  set  out  above,  p.  238,  note. 
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deed  of  the  4th  of  June,  in  consequence  of  a  meeting  of  the  appel- 
lant's creditors  held  on  the  31st  of  May  previously  for  the  purpose 
of  gaining  time  to  arrange  with  the  appellant's  creditors.  He  fur- 
ther deposed,  that  the  encumbrances  mentioned  in  the  first  Recital 
in  the  deed  as  existing  upon  the  property  first  therein  described 
consisted  of  a  mortgage  to  himself,  executed  in  the  preceding 
March,  for  1850^,  and  a  memorandum  of  further  charge  of  about 
40?.  executed  in  the  following  April.  On  cross-examination  he 
stated  that  the  circumstances  which  led  to  the  preparation  of  the 
deed  of  the  4th  of  June,  1862,  were  these,  that  the  meeting  of  the 
appellant's  creditors,  held  on  the  31st  of  May,  was  adjourned  to 
the  4th  of  June ;  that  on  the  2d  of  June  the  deponent  attended 
several  of  the  creditors,  of  whom  he  mentioned  five,  and  that  they 
insisted  on  an  assignment,  one  of  them  stating,  that  unless  the 
appellant  gave  up  all  control  over  the  property,  he  would  file  a 
petition  in  bankruptcy  against  him.  The  deponent  said  that  tliis 
was  communicated  to  the  appellant  on  the  Srd,  and  that  the  draft 
was  drawn,  in  accordance  with  the  creditors'  wishes  and  after 

communication  with  some  of  them,  on  the  same  day ;  he 
*  277    said  that  he  was,  to  the  knowledge  of  the  creditors,  *  to  be 

the  solicitor  to  carry  the  trusts  of  the  deed  into  effect,  and 
that  the  costs,  charges  and  expenses  mentioned  in  the  deed  or 
thereafter  to  become  due  to  him  were  those  of  carrying  the  deed 
into  effect ;  and  that  those  mentioned  as  already  incurred  were 
the  expenses  of  an  attempted  sale  made  upon  the  instructions  of 
the  appellant,  and  some  preliminary  charges  in  reference  to  the 
appellant's  affairs,  altogether  amounting  to  about  32/. 

The  appellant  in  his  examinations  stated,  that  at  the  date  of  the 
deed  of  the  fourth  of  June,  the  amount  of  his  unsecured  debts  was 
about  440?.,  and  that  the  property  assigned  by  the  deed  was  suffi- 
cient to  pay  on  that  day  40«.  in  the  pound ;  that  the  deed  was 
executed  in  consequence  of  pressure  put  upon  him  by  the  creditors. 
That  on  the  4th  of  March,  1862,  he  had  had  an  offer  of  2000Z. 
made  to  him  for  the  property  in  mortgage  to  the  solicitor,  also  an 
offer  of  1600?.  for  one  house  out  of  the  four  comprised  in  that 
mortgage ;  that  the  value  of  the  remaining  three  houses  had  been 
valued  in  November,  1861,  by  an  architect,  and  should  be  worth 
at  least  650?.,  they  bringing  in  61?.  a  year;  that  the  appellant  esti- 
mated the  value  of  the  property  mortgaged  to  the  solicitor  at 
2600?.  By  the  certificate  of  the  architect  mentioned  by  the  appel- 
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lant  as  haying  valued  the  property  in  November,  1861,  it  appeared 
that  this  architect  had  estimated  its  value  at  2280Z. 

Thomas  Bagot  in  his  examinations  proved  that,  upon  the  occa- 
sion t)f  an  attempted  sale  on  the  14th  of  October,  1862,  he  was 
authorized  hj  three  of  the  appellant's  creditors  to  place  a  reserved 
bidding  on  the  first  lot  at  1800Z. 

On  cause  being  shown  against  the  adjudication  the  *  com-    *  278 
missioner  held,  that  the  execution  by  the  appellant  of  the 
deed  of  the  4th  of  June,  1862,  constituted  an  act  of  bankruptcy^ 
and  confirmed  the  adjudication. 

Mr.  De  Qex,  for  the  appellant,  took  a  preliminary  objection 
that,  the  deed  not  having  been  registered  as  directed  by  the  statute 
should  not  have  been  received  in  evidence,  the  terms  of  the  Act 
being  positive  and  express;  and  he  contended,  that  by  admitting 
the  unregistered  and  unstamped  document  in  evidence  for  the  pur- 
pose of  founding  an  adjudication  upon  it,  the  commissioner  had 
iidmitted  it  for  the  purpose  of  giving  effect  to  it,  and  not  for  a 
merely  collateral  object,  so  as  to  bring  its  admission  within  the 
exceptional  cases  decided  under  similar  enactments. 

The  Lord  Chancellor  said,  that  although  the  deed  could  not 
have  been  received  in  support  of  any  title  or  release  under  it,  as 
for  example  against  any  creditor  suing  the  debtor,  or  taking  pro- 
ceedings against  him  in  trover  or  ejectment,  yet,  as  the  act  of  and 
as  against  the  debtor,  and  for  the  purpose  of  undoing  the  effect  of 
the  deed,  it  was  receivable  in  evidence,  (a) 

Mr.  De  Qex.  —  Upon  the  merits  of  the  case  this  deed  does  not, 
according  to  the  evidence,  comprise  the  whole  or  substantially  the 
whole  of  the  debtor's  property.  It  is  therefore  not  on  the  face 
of  it  an  act  of  bankruptcy,  and  in  order  to  prove  that  it  is  one, 
the  respondents  must  prove  that  it  was  a  dealing  in  the  nature 
of  a  fraudulent    preference,  (i)     But    in    order    to    make    out 

(a)  See,  on  the  Stamp  Acts,  Coppock  o.  Bower,  4  M.  &  W.  361,  and  cases 
there  referred  to.  See  also  Rex  v.  Hall,  8  Stark.  67 ;  Rex  v.  Reculist,  2  Leach, 
706;  Evans  v.  Prothero,  1  De  6.,  M.  &  6.  672;  Parmiter  v.  Parmiter,  1  J.  & 
H.ld5. 

(d)  See  Balme  v.  Hutton,  2  Y.  ft  J.  108,  109 ;  Hale  v.  AUnutt,  18  C.  B. 
526. 
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*  279    *  a  case  of  fraudulent  preference  two  things  must  be  shown ; 

first,  that  the  deed  was  executed  spontaneously,  and  sec- 
ondly, that  it  was  executed  in  contemplation  of  bankruptcy.  In 
Van  Casteel  y.  Booker,  (a)  Mr.  Baron  Pabke  said,  "  To  defeat  a 
payment  or  transfer  made  to  a  creditor,  the  assignees  must  show 
it  to  be  fraudulent  as  against  the  body  of  creditors  by  proving  it 
to  be  voluntary  and  in  contemplation  of  bankruptcy,  and  if  it  is 
made  in  consequence  of  the  act  of  the  creditor,  it  is  not  voluntary." 
In  that  case,  Mr.  Baron  Bolfe  who  had  tried  the  cause  said,  *'  If 
the  law  be  that  any  thing  which  emanates  from  the  creditor  is 
sufficient,  then  my  ruling  was  incorrect,  for  it  was  calculated  to 
convey  the  impression  that  there  would  be  a  fraudulent  preference, 
unless  payment  was  demanded  with  importunity  and  pressure,  and 
not  requested  as  a  matter  of  favour,"  and  the  Court  held  that  this 
was  a  misdirection,  and  made  the  rule  absolute  for  a  new  trial. 
GHbbins  V.  FhUlips,  (5)  was  also  a  case  on  a  rule  for  a  new  trial 
on  the  ground  of  misdirection,  the  Judge  having  said  to  the  jury 
^^  The  most  important  thing  to  be  considered  is  whether  this  was  a 
voluntary  deed  and  done  in  contemplation  of  bankruptcy,  for  then 
it  would  be  a  fraudulent  deed."  It  was  in  that  case  contended  in 
the  argument,  that  the  learned  Judge  had  erroneously  put  to  the 
jury  two  things  as  necessary,  that  the  deed  was  voluntary  and  in 
contemplation  of  bankruptcy ;  whereas  it  should  have  been  in  the 
alternative,  viz.,  whether  it  was  voluntary  with  intent  to  defeat  or 
delay  creditors,  or  in  contemplation  of  bankruptcy.  But  Mr.  Jus- 
tice Baylet  in  giving  the  judgment  of  the  Court  said,  ^^  There 

does  not  appear  to  have  been  any  misdirection  on  the  part 

*  280    of  the  learned  Judge."  ...  It  *  was  necessary  tliat  there 

should  bQ  two  ingredients  in  the  transaction  of  the  bill  of 
sale  in  order  to  make  it  an  act  of  bankruptcy,  viz.,  fraud  and  the 
delay  of  creditors."  John9on  v.  Fesemeyer,  (c)  is  to  the  same 
efiect,  and  in  many  respects  resembles  the  present  case.  Not 
only  have  the  respondents  failed  to  prove  either  of  these  requisites, 
but  the  evidence  shows  clearly  that  the  deed  was  executed  at  the 
instance  of  the  creditors,  and  that  the  appellant  had  good  reason 
for  believing  that  his  estate  would  pay  20^.  in  the  pound  and  leave 
a  surplus. 

(a)  2  Exch.  706 ;  see  what  is  said  by  C.  J.  Erlb  on  these  cases  in  Edwards 
V.  Glyn,  2  El.  &  El.  49. 

(6)  7  B.  &  C.  729.  (c)  25  Beav.  S8;  3  De  G.  ft  J.  IS. 
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[The  Lord  Ghancelx.or.  —  Must  not  such  a  deed  have  neces- 
arily  delayed  and  defeated  the  assignor's  creditors  in  their  pro- 
ceedings ?] 

Not  in  the  cirenmstances  of  this  case.  But  as  the  deed  does 
not  comprise  all  the  property,  it  would  not  be  enough  that  it  to 
some  extent  defeated  some  of  the  creditors,  for  this  may  be  said 
in  every  case  in  which  there  has  been  a  conveyance  or  assignment 
of  part  of  the  debtor's  property  made  to  some  or  one  only  of  the 
creditors  upon  a  request,  and  not  spontaneously,  and  in  which  the 
debtor  cannot  pay  his  debts  in  full.  But  here  the  creditors  have 
not  been  in  fact  defeated  or  delayed,  the  arrangement  made  by  the 
deed  being  one  under  which  every  creditor  will  certainly  receive  a 
much  larger  and  more  speedy  dividend  than  he  will  under  the  bank- 
ruptcy, should  it  proceed,  and  will  in  all  probability  be  paid  in 
full ;  whereas  the  expenses  of  a  bankruptcy,  and  the  disadvanta- 
geous mode  of  realizing  the  property  under  it,  render  such  a  result 
in  the  latter  event  very  unlikely. 

Mr.  BacoHj  for  the  respondents,  was  not  called  upon. 

*  The  Lord  Chancellor.  —  The  case  before  me  is  that  of  a  *  281 
man,  who  being  in  insolvent  circumstances,  admitting  indeed 
under  his  hand  and  seal  that  he  is  not  prepared  to.  pay  his  debts, 
makes  a  conveyance  of  what  upon  the  evidence  appears  to^  be  the 
principal  part  of  his  property,  the  primary  object  of  that  convey- 
ance being  to  give  a  general  sweeping  chargi  in  favour  of  his 
solicitor,  a  charge  framed  so  as  to  extend  not  merely  to  debts  due 
at  the  time  of  the  execution  of  the  conveyance,  but  Jx)  debts  there- 
after to  become  due ;  and  in  the  next  place  to  give  a  similar 
charge  in  favour  of  the  trustee,  an  accountant.  Then  come  direc- 
tions for  the  sale  of  the  residue  of  the  property  comprised  in  the 
,  deed,  and  for  the  application  of  the  proceeds  of  the  sale  after 
satisfaction  of  the  general  charges  to  which  I  have  adverted  in 
favour  of  such  creditors  as  come  in  and  execute  the  deed. 

Now  there  may  be  an  act  of  bankruptcy  committed  by  volun- 
tary payment  of  money  in  preference  of  a  particular  creditor  on 
the  part  of  a  man  who  knows  himself  to  be  so  insolvent,  that  he 
must  expect  bankruptcy  to  be  the  necessary  consequence  of  the 
payment.    There  may  be  an  act  of  bankruptcy  committed  by  a 
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fraudulent  gift  of  part  of  a  man's  property  to  a  particular  creditor 
under  like  circumstances.  But  there  may  also  be  an  act  of  bank- 
ruptcy  committ-ed  by  the  execution  of  a  conveyance  so  framed, 
and  accompanied  by  such  circumstances,  as  that  the  general  body 
of  creditors  will  be  thereby  defeated  or  delayed  in  their  proceed- 
ings for  the  purpose  of  having  the  debtor's  property  administered 
according  to  the  law  in  bankruptcy.  The  question  in  the  present 
case  is,  whether  the  commissioner  was  not  right  in  holding  the 
pre8(ent  deed  to  come  under  that  category.    The  api>ellant's 

*  282   counsel  argues  that  in  the  circumstances  of  *  the  case  this 

was  not  a  probable  consequence  of  the  deed,  inasmuch  as 
it  appears  upon  the  evidence  that  the  appellant's  property  was  so 
large  that  he  might  well  place  it  in  its  present  situation,  and  yet 
reasonably  entertain  the  belief  that  the  consequence  of  his  so 
doing  would  be  to  promote  the  interests  of  his  creditors  rather 
than  to  delay  them.  I  cannot  come  to  that  conclusion.  The 
deed  seems  to  me  a  very  improper  one. 

The  evidence  as  to  the  value  of  the  appellant's  property  fails  to 
satisfy  me  that  the  property  was  of  such  value  as  to  justify  its 
being  placed  in  that  position.  I  think  that  the  deed,  made  as  it 
was  under  circumstances  of  avowed  insolvency,  was  made  merely 
for  the  purpose  of  keeping  the  managenient,  conversion,  and  dis- 
tribution of  the  property  entirely  in  the  hands  of  the  appellant's 
solicitor,  and  is  not  such  a  deed  as  can  be  supported  ;  and  if  it 
cannot  be  supported,  it  is  an  act  of  bankruptcy  within  the  mean- 
ing of  the  statute.^  I  think  that  the  learned  commissioner's  con- 
clusion was  correct,  and  I  shall  not  disturb  his  order. 

>  See  Perry  Trusta,  §  587. 
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*:Ex  parte  THOMAS  PAGE  and  GEORGE  PAGE.   ♦  283 

In  the  Matter  of  WILLIAM  COOPER  NEAL. 

1863.    December  6.    1863.    January  14.    Before  the  Lord  Chancellor  Lord 

Wbstburt. 

The  32d  of  the  General  Orders  in  Bankruptcy  of  6th  Noyember,  1861,  providing 
that  no  new  evidence  shall  be  received  on  any  appeal,  unless  the  Court  of 
appeal  shall,  on  the  hearing  thereof,  so  direct,  applies  to  evidence  upon  the 
matters  in  issue,  and  not  to  evidence  as  to  what  took  place  in  the  Court 
below. 

In  the  former  case  some  ground  must  be  shown  for  the  admission  of  the  new 
evidence. 

It  is  not  necessary  that  a  notice  of  motion  by  way  of  appeal,  on  the  ground, 
among  others,  of  the  rejection  of  evidence  should  state  that  ground. 

The  certificate  of  registration  of  a  deed  of  arrangement  with  creditors  under  the 
192d  section  of  *' The  Bankruptcy  Act,  1861,*^  is  oiHy  primd  facie  evidence' 
of  the  fulfilment  of  the  requisites  of  that  section  to  which  the  certificate 
extends,  and  may  be  controverted  without  a  separate  proceeding  to  set  it 
aside. 

This  was  an  appeal  from  an  order  of  Mr.  GommisBioner  San- 
ders of  the  Court  of  Bankruptcy  for  the  Birmingham  district, 
refusing  to  adjudicate  the  respondent  William  Cooper  Neal  a  bank- 
rupt, under  circumstances  and  upon  grounds  stated  in  the  com- 
missioner's judgment  to  the  following  effect:  — 

^'  Thomas  and  George  Page,  carrying  on  business  in  partnership 
as  iron  founders,  have  on  the  29th  of  October,  1862,  presented  a 
petition  for  adjudication  of  bankruptcy  against  .W.  C.  Neal,  now 
out  of  business,  but  lately  carrying  on  business  in  partnership 
with  T.  Martin  as  bedstead  manufacturers,  and  the  petition  has 
been  adjourned  till  this  day.  The  act  of  bankruptcy  on  which  it  was 
intended  to  rely  is  a  deed  dated  the  22d  of  August,  1862,  by 
which  Neal  and  his  late  partner  Martin  conveyed  and  assigned  all 
their  estate,  real  and  personal^  to  three  trustees,  N.  Fellows,  B. 
Hill  and  W.  Batson,  on  trusts  for  division  among  their  joint  and 
several  creditors.  The  deed  being  in  the  possession  of  the  trus- 
tees, a  summons  was  sent  by  the  petitioners  to  the  solicitors  of  the 
trustees  to  produce  the  deed,  which  was  accordingly  done :  but 
upon  its  production,  it  appeared  by  an  indorsement  upon  it  to  have 
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been  registered  under  the  Bankruptcy  Act,  1861,  on  the  18th 

*  284   of  September,  1862.    The  *  solicitor  producing  the  deed 

proved  to  me  in  the  form  required  by  the  General  Orders 
that  the  conditions  required  by  the  Act  had  been  fulfilled,  and  he 
produced  to  me  the  certificate  of  the  due  registration  of  the  deed 
signed  by  the  chief  registrar  in  the  form  pointed  out  by  the 
General  Order.  It  was  proved  to  me  also  that  the  solicitor  on 
producing  the  deed  to  the  registrar  had  delivered  to  him  the  mem- 
orandum required  by  Order  19  of  General  Orders,  and  that  the 
affidavit  required  by  the  same  order  and  the  certificate  of  the 
trustee  thereby  also  required  had  been  duly  made  in  the  form 
there  propounded.  The  memorandum  of  registration  already  men- 
tioned to  have  been  indorsed  on  the  deed  was  also  in  the  proper 
form.  I  considered  that,  so  far  as  the  matters  referred  to  in  the 
certificate  of  the  chief  registrar  are  concerned,  that  certificate  was 
intended  by  the  Act  to  be  evidence  at  least  primd  facie  of  the 
truth  of  them.  But  as  according  to  the  form  of  the  certificate 
and  the  other  documents  referred  to,  there  appeared  to  be  no  dis- 
tinct proof  or  recognition  of  the  performance  of  the  provisions 
required  in  articles  2, 3,  and  7  of  §  192  of  the  Act  1861, 1  required 
proof  to  be  made  of  them :  and  evidence  having  accordingly  been 
laid  before  me  that  the  trustees  had  executed  the  deed,  that  the 
execution  of  the  deed  by  the  debtor  was  attested  by  a  solicitor, 
and  that  immediately  upon  the  execution  thereof  by  the  debtor  all 
the  property  comprised  therein  had  been  given  to  the  trustees, 
who,  as  it  was  stated  to  me  and  not  denied,  have  since  sold  and 
realized  a  considerable  portion  thereof  and  are  ready  to  make  a 
dividend  thereout,  I  declined  to  make  the  adjudication  of  bank- 
ruptcy sought  by  the  petition." 

From  this  decision  Messrs.  Thomas  and  George  Page  appealed. 

Mr.  De    Qexj  in   support  of  the  appeal,  tendered  in 

*  285   *  evidence  an  aflBdavit,  which  had  not  been  before  the  com- 

missioner, and  which  stated  that  the  petitioning  creditors 
had  tendered  before  the  commissioner  evidence  to  show  that  the 
conditions  specified  in  the  192d  section  of  the  Act  of  11361  (a) 
had  not  been  complied  with,  but  that  the  commissioner  declined 

(a)  Stated  above,  p.  282,  note. 
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to  receive  such  evidence,  holding  that  while  the  certificate  re- 
mained undischarged  it  must  be  accepted  as  evidence  of  the  fulfil- 
ment of  those  conditions  which  were  certified  by  it  to  have  been 
fulfilled. 

Mr,  Litthj  for  the  respondent,  objected  that  consistently  with 
the  32d  of  the  General  Orders  in  Bankruptcy  of  the  6th  of  Novem- 
ber, 1861,  the  affidavit  being  new  evidence  could  not  be  received 
on  the  present  appeal  unless  the  Court  should  now  so  direct 

The  Lord  Chancellor.  —  The  rule  applies  only  to  evidence  as 
to  matters  in  issue,  and  not  to  evidence  as  to  what  took  place 
before  the  commissioner.  With  regard  to  the  former  the  leave  of 
the  Court  is  required,  and  will  not  be  given  as  a  matter  of  course 
merely  for  the  asking.  The  latter  description  of  evidence  could 
not  be  requisite  if  the  proceedings  contained  a  note  of  all  that 
took  place.  Do  the  respondents  desire  an  opportunity'  of  answer- 
ing the  affidavit,  remembering  that  it  will  be  at  their  peril  in 
respect  of  costs  if  they  do  not  displace  what  is  stated  in  the 
affidavit  ? 

Mr.  Little  said  that  he  desired  to  have  such  an  opportunity,  but 
contended  that  the  notice  of  motion  by  way  of  appeal  ought  to  have 
stated  that  it  was  on  the  ground  of  the  rejection  of  evidence,  and 
that  as  it  did  not  so  state,  the  point  could  not  be  raised. 

♦  The  Lord  Chancellor,  without  calling  on  the  appellants*  *  286 
counsel,  overruled  the  objection,  and  said  that  the  respon- 
dent in  this  case  might  have  time  to  answer  the  affidavit,  but  that 
his  Lordship  desired  it  to  be  understood  in  future  that  the  order 
only  applied  to  evidence  upon  the  matters  in  issue,  and  that  it 
would  not  go  to  the  extent  of  excluding  evidence  as  to  what  took 
place  before  the  commissioner.  In  the  present  case,  it  was  material 
to  know  whether  the  petitioning  creditors  did  request  the  commis- 
sioner to  give  them  an  opportunity  of  controverting  the  things 
stated  in  the  certificate. 

Mr.  Little.  —  I  submit  that  the  registrar's  certificate  ought  to 
be  received  as  sufficient  evidence  of  the  facts  which  it  certifies, 
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unless  the  person  who  disputes  its  correctness  takes  some  proceed- 
ings for  the  purpose  of  discharging  it. 

The  Lord  Chancellor.  —  Has  not  a  creditor  a  right  to  go 
before  the  commissioner  and  to  say,  "  I  rely  on  that  deed  as  an  act 
of  bankruptcy  ?  "  and  if  the  trustees  of  the  deed  thereupon  say  to 
the  commissioner,  '^  We  are  in  a  condition  to  show  that  the  requi- 
sites of  the  statute  have  been  complied  with,"  and  produce  the 
certificate,  cannot  then  the  creditor  say,  "  I  can  show  by  evidence 
that  the  statements  in  the  certificate,  which  are  founded  upon  the 
representations  of  the  parties  to  the  deed,  are  incorrect,"  and  ought 
he  not  to  have  an  opportunity  of  so  doing  ? 

Mr.  Little.  —  What  I  submit  to  the  Court  is,  that  as  the  certifi- 
cate is  issued  and  filed  and  the  consequent  statutory  effect  has 
accrued  to  the  deed,  the  proceedings  of  the  person  who  seeks  to 
impeach  the  validity  of  the  x^ertificat^  ought  to  be  directed 

*  287    to  some  process  to  set  *  aside  the  certificate.    Such  a  course 

would  be  analogous  to  the  practice  with  regard  to  an  order 
in  Chancery  which  had  been  improperly  enrolled.  So  here  the 
proper  proceeding  would  be  one  in  the  nature  of  a  motion  to  take 
the  certificate  off  the  file. 

The  Lord  Chancellor.  —  That  would  be  an  unnecessary  for- 
mality, because  the  same  thing  is  involved  in  making  an  applica- 
tion to  treat  the  deed  as  an  act  of  bankruptcy,  and  the  statute 
does  not  provide  any  process  for  discharging  the  certificate.  The 
certificate  is  only  primd  facie  proof.  It  cannot  preclude  the  right 
of  any  one  to  challenge  the  facts  which  are  stated  in  it.  The 
matter  had  better  stand  over,  and  if  the  respondent  finds  the  state- 
ments of  the  appellants  incorrect,  he  will  answer  the  affidavit ;  if 
otherwise,  he  may  go  to  the  commissioner  with  a  renewed  applica- 
tion to  enter  into  the  question  whether  this  deed  was  or  was  not 
an  act  of  bankruptcy.  If  duly  registered,  it  was  not ;  if  not  duly 
registered,  then  it  may  have  been. 

1863.    January  14. 

On  this  day  the  matter  was  mentioned  again,  affidavits  having 
been  filed  on  both  sides,  differing  in  their  representations  of  what 
had  taken  place  before  the  commissioner,  and  after  some  discussion 
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Hie  matter  was  again  ordered  to  stand  oyer,  with  liberty  for  the 
appellants  to  go  before  the  commissioner  and  renew  their  applica- 
tion for  an  adjudication  of  bankruptcy  against  the  respondent,  with 
the  intimation  of  his  lordship's  opinion  that  the  certificate  of  the 
registrar  did  not  exclude  the  testimony  proposed  to  be  adduced  on 
the  part  of  the  appellants. 

The    matter  was   afterwards,  as   it  is  understood,  arranged 
between  the  parties. 


•Ex  paHe  CHARLES  MORGAN,  FRANCIS  BRYANT    *288 
ADAMS,  FRANCIS  BRYANT  ADAMS  the  younger, 
and   CHARLES  MORGAN  the  younger. 

In  the  Matter  of  WILLIAM  HENRY  WOODHOUSE,  a  Bank- 

rupt 

1863.    January  28,  SO.    Before  the  Lord  Chancellor  Lord  Westburt. 

The  registrations  of  trust-deeds  under  the  192d  and  under  the  194th  sections  of 
the  Bankruptcy  Act,  1861,  although  in  practice  performed  by  the  same  officer, 
are  distinct,  and  have  different  operations;  and  where  for  the  want  of  the 
papers  required  by  the  orders  registration  under  the  former  section  had  been 
refused  by  the  officer,  and  the  applicant  had  registered  the  deed  under  the 
194th  section :  Held^  that  the  registration  did  not  prevent  the  deed,  which 
was  an  assignment  of  all  the  debtor^s  property,  from  being  an  act  of  bank- 
ruptcy. 

The  192d  section  applies  only  to  deeds  which  contain  provisions  for  the  benefit 
of  all  the  debtor^s  creditors,  and  this  requisite  is  not  fulfilled  by  a  deed  the 
trusts  of  which  are  for  the  benefit  of  such  of  the  debtor^s  creditors  as  shall 
execute  the  deed  within  a  limited  time. 

Smblt^  that  a  deed,  to  be  entitled  to  the  benefit  of  the  provisions  of  the  192d 
section,  need  not  comprise  the  whole  of  the  debtor^s  property. 

Semble,  also,  that  the  creditors  under  a  trust-deed  are  placed  in  eodem  statu  with 
creditors  under  a  bankruptcy,  and  that  as  the  latter  cannot  prove,  without 
allowing  for  the  value  of  their  securities,  the  former  are  subjected  to  the  same 
obligation. 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  West, 
of  the  Court  of  Bankruptcy  for  the  Leeds  district,  dismissing  the 
appellant's  petition  for  an  adjudication  of  bankruptcy  against  the 
respondent. 

By  an  indenture  dated  the  25th  of  October,  1862,  and  expressed 
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to  be  made  between  the  respondent  of  the  first  part,  Richard 
Brook,  Joseph  Woodhead,  and  George  Milthorp,  trustees  for  them- 
selves and  the  rest  of  the  creditors  of  the  respondents,  parties 
thereto  of  the  second  part,  and  the  several  other  persons  whose 
names  and  seals  were  thereunto  subscribed  and  set,  being  respec- 
tively creditors  of  the  respondent,  of  the  third  part,  after 

*  289    reciting  that  the  respondent  being  justly  and  truly  *  in- 

debted unto  the  said  parties  thereto  of  the  second  and 
third  parts  in  the  several  sums  set  opposite  to  their  respective 
names  in  the  schedule  thereunder  written  which  he  was  unable  to 
pay  in  full,  had  therefore  proposed  and  agreed  to  assign  all  his 
estate  and  effects  unto  the  said  trustees  for  the  benefit  of  his  cred- 
itors, as  thereinafter  mentioned,  the  respondent  assigned  unto  the 
said  trustees,  their  executors,  administrators,  and  assigns,  all  and 
every  the  stock  in  trade,  goods,  wares,  merchandises,  household 
furniture,  fixtures,'  plate,  linen,  china,  books  of  account,  debts, 
sum  and  sums  of  money,  and  all  securities  for  money,  vouchers, 
and  other  documents,  and  writings,  and  all  other  the  pei-sonal 
estate  and  eflFects  whatsoever  and  wheresoever  of  him,  the  respon- 
dent, in  possession,  reversion,  remainder  or  expectancy,  upon  trust 
to  collect,  receive,  or  sell  and  dispose  of  the  said  thereby  assigned 
premises  and  every  part*  thereof,  either  by  public  sale  or  private 
contract,  and  in  one  or  more  lot  or  lots,  with  liberty  to  give  any 
credit  for  the  same,  or  to  take  any  security  for  the  purchase-money 
or  any  part  thereof,  as  to  the  said  trustees,  their  executors,  or 
administrators  should  seem  proper;  and,  upon  trust,  out  of  the 
moneys  to  be  received  by  virtue  of  the  deed,  to  pay  all  costs  and 
expenses  of  proposing,  preparing,  engrossing,  and  executing  the 
deed,  and  attending  or  relating  to  the  said  thereby  assigned  premises 
or  the  trusts  created  by  the  deed ;  and  in  the  next  place  to  pay, 
retain,  and  satisfy,  ratably  and  proportionably,  and  without  any 
preference  or  priority  to  themselves,  the  said  trustees  and  their 
partners,  and  the  other  persons,  parties  to  the  deed,  of  the  third 
part,  who  should  execute  the  deed  within  twenty-eight  days  from 
the  date  thereof,  the  several  debts  or  sums  set  opposite  to  their 
respective  names  in  the  said  schedule  to  the  deed,  subject  to  the 

covenant  thereinafter  contained  for  verifying  the  amounts 

*  290    thereof,  and  to  pay  the  residue  (if  any)  of  the  said  *  moneys 

unto  the  respondent,  his  executors,  administrators,  and 
assigns :  provided  always,  that  it  should  be  lawful  for  the  said 
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trustees  to  make  to  the  respondent  such  allowance  or  return  to 
him  such  part  of  his  household  fiirniture  or  effects  not  exceeding 
the  value  of  20Z.,  as  they  might  deem  expedient;  and  also  to 
employ  the  respondent,  or  any  other  person  or  persons,  in  winding 
np  the  affairs  of  the  respondent,  and  in  collecting  and  getting  in 
his  estate  and  effects  thereby  assigned  and  in  carrying  on  his  trade, 
if  thought  expedient  by  them,  and  to  allow  to  the  respondent,  or 
any  other  person  or  persons  so  employed  as  aforesaid,  oiit  of  the 
said  trust  estate,  such  sum  and  sums  as  to  the  said  trustees  should 
seem  proper. 

Then  followed  a  power  of  attorney  from  the  respondent  to  the 
trustees,  and  a  clause  empowering  them  to  give  receipts,  which 
were  followed  by  a  proviso,  covenant  and  agreement  by  and 
between  the  said  several  parties  to  the  deed  that  it  should  be  law- 
ful for  the  said  trustees,  at  the  expense  of  the  said  trust  estate,  to 
require  the  amount  of  any  debt  or  debts  of  any  or  either  of  the 
several  creditors  parties  to  the  deed  to  be  verified  by  solemn  decla- 
ration, or  in  such  manner  as  to  the  said  trustees  should  seem 
expedient;  and  in  the  event  of  any  such  creditor  or  creditors 
refusing  or  failing  so  to  verify  his,  her  or  their  debt  or  debts  then 
such  creditor  or  creditors  so  refusing  or  failing  as  aforesaid  should 
lose  all  benefit,  dividends,  and  advantage  to  be  derived  from  or 
otherwise  claimed  under  the  deed,  any  thing  therein  contained  to 
the  contrary  notwithstanding ;  and  thereupon  the  said  trustees 
were  thereby  authorized  and  empowered  to  pay  such  last-mentioned 
dividends  or  dividend  unto  the  respondent.  And  the  trustees  were 
authorized  and  empowered  to  pay  or  make  such  airrangements  with 
the  creditors  whose  debts  were  under  lOZ.,  as  they  the  said  trustees 
.  might  deem  expedient 

*  It  was  then  provided,  declared  and  agreed,  that  any  res-  *  291 
olution  signed  by  the  majority  in  number  and  value  of  the 
creditors,  parties  to  the  deed,  should  be  binding  on  all  the  several 
parties  thereto,  and  should  be  effectual  for  the  allowance  ajid  pass- 
ing of  the  accounts  of  the  trustees,  and  for  discharging  them  from 
the  trusts  thereof,  and  from  all  claims  and  demands  in  respect 
thereof;  and  that  all  questions  relating  to  the  trust  estate  should 
be  decided  according  to  English  bankrupt  law. 

Then  followed  a  trustees'  indemnity  clause,  and  provisions  for 
the  deposit  of  the  trust-moneys  in  bankers'  hands  and  for  drawing 
checks ;  and  the  deed  closed  with  a  general  release  of  the  respon- 
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dent  by  the  "  said  several  creditors,  parties  "  to  the  deed,  "  of  the 
second  and  third  parts,"  subject  to  tlie  proviso  next  thereinafter 
contained,  being  a  proviso  for  avoidance  of  the  release  in  case  the 
respondent  had  concealed  or  kept  back  any  part  of  his  estate  and 
effects  to  the  value  of  20Z.  except  the  linen  and  wearing  apparel  of 
himself  and  his  family. 

All  the  formalities  required  by  the  General  Order  of  the  22d  of 
May,  1862,  for  the  registration  of  a  deed  under  the  192d  section  (a) 
of  the  Act,  nolt  having  been  complied  with,  the  deed  was  registered 
—  as  was  stated,  both  in  the  memorandum  of  registry  filed  in 
Court  and  on  the  face  of  the  memorandum  of  registration  written 
on  the  deed  in  pursuance  of  the  196th  section  —  under  the  194th 
section  of  the  Act ;  and  in  the  short  statement  of  its  nature 

*  292    contained  in  the  former  memorandum,  it  was  *  described  as 

*'  an  assignment  of  personal  estate  and  effects  of  the  said 
William  Henry  Woodhouse,  in  trust  for  the  general  benefit  of  all 
his  creditors." 

The  appellants  filed  a  petition  for  adjudication  of  bankruptcy 
against  the  respondent ;  and  upon  an  application  by  the  respon- 
dent for  the  dismissal  of  the  petition,  the  learned  commissioner  — 
being  of  opinion  that  the  requirements  of  the  statute  had  been  so 
far  complied  with  as  to  bring  the  case  within  the  198th  section  — 
dismissed  the  petition. 

The  present  appeal  was  from  the  order  so  made. 

Mr.  Bacon  and  Mr.  Clements  8wan%tan,  for  the  appellants. — 
The  execution  by  a  debtor  of  a  deed  of  this  nature  is  an  act  of 
bankruptcy  on  his  part,  unless  the  deed  executed  can  operate  as  a 
valid  deed,  under  the  Banki-uptcy  Act,  1861,  §  192.  The  deed  now 
before  the  Court  cannot,  however,  so  operate,  for  several  reasons. 
In  the  first  place,  its  benefits,  instead  of  being  extended  to  all  the 
respondent's  creditors,  are  restricted  to  such  of  them  only  as  shall 
execute  it  within  an  ai*bitrarily  prescribed  number  of  days  from  its 
date  ;  and  are  not  even  extended  to  such  of  that  limited  class  of 
creditors  as  may  not,  in  addition,  consent  to  verify  the  amount  of 
the  moneys  due  to  them  in  a  manner  equally  arbitrarily  prescribed 
in  the  deed;  and  upon  non-compliance  with  this  requirement  a 

(a)  The  sections  and  General  Order  in  question,  and  the  sections  of  the 
Acts  of  1849  and  1861,  referred  to  in  the  course  of  the  arguments  and  in  the 
Lord  Chancellor's  judgment,  will  be  found  set  out  above,  p.  280,  tqq, 
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penalty  is  imposed  in  the  shape  of  an  authority  to  the  trustees  to 
forfeit  the  dividends,  which  otherwise  would  have  belonged  to  the 
defaulting  creditors,  in  favour  of  the  respondent  himself.  No  stat- 
utory majority  of  creditors,  and  no  debtor,  in  whose  favour  alone 
such  clauses  can  operate,  can  be  held  to  be  able  to  bind  the 
minority  by  them.  *  Walter  v.  Adeoeky  (a)  JEx  parte  RawU  *  298 
tngsy  (V)  and  Ex  parte  Qodden^  (jc)  show  that  a  deed  so 
framed  as  to  benefit  some  only  of  a  debtor's  creditors,  to  the  exclu- 
sion of  others,  is  not  within  the  protection  of  the  Act.  Secondly, 
the  deed  does  not  even  purport  to  bind  non-assenting  creditors ; 
the  release  being,  by  its  terms,  made  capable  of  being  pleaded 
against  executing  or  assenting  creditors  only.  Thirdly,  the  policy 
of  the  legislature,  as  evidenced  in*  the  enactments  of  1849,  with 
respect  to  the  essential  provisions  of  deeds  of  this  nature  required 
in  them,  as  decided  by  the  Court  of  Exchequer  Chamber  in 
Teiley  v.  Taylor ^  (d)  a  dealing  with  the  whole  of  the  debtor's  estate, 
and  that  policy,  which  has  not  been  changed  by  the  enactment 
contained  in  the  Bankruptcy  Act,  1861,  is  contravened  by  the  pro- 
vision contained  in  this  deed  for  making  allowances  to  the  debtor 
and  returning  to  him  household  furniture  and  effects  to  the  value 
of  20i.  Cooper  v.  Thornton,  (e)  Lastly,  this  deed  can  be  no  bar, 
under  the  198th  section  of  the  Act  of  1861,  to  the  appellant's  pro- 
ceedings in  bankruptcy  ;  for  that  section  gives  such  an  effect  only 
to  deeds  within  the  protection  of  and  registered  under  the  192d 
section.  This  deed  was  not  registered  according  to  the  provisions 
of  the  Gteneral  Order  of  the  22d  of  May,  1862,  as  to  leaving  a  copy 
of  the  deed  with  the  chief  registrar,  but  under  the  194th  section 
only,  —  a  section  introduced  for  fiscal  purposes,  and  not  intended 
to  have  any  effect  in  barring  proceedings  in  bankruptcy.  The 
words,  **  given  as  aforesaid,"  used  with  reference  to  the  notice 
spoken  of  in  the  198th  section,  which  is  to  have  the  effect  of  bar- 
ring such  proceedings  and  excluding  subsequent  adjudication,  refers 
to  the  provisions  as  to  notice  under  the  193d  section ;  and 
the  notice  by  advertisement  *in  the  London  Gazette,  *294 
required  in  the  193d  section,  applies  only  to  deeds  answer- 
ing the  description  given  in  the  192d  section,  in  which  category  the 
present  deed  is  not. 

(a)  7  H.  ft  N.  541.  {d)  1  £1.  ft  Bl.  621. 

(6)  Supra,  p.  226.  («)   1  £1.  &  Bl.  644. 

(c)   Supra,  p.  260. 
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Mr,  Be  (pf-ex^  for  the  respondent.  —  With  reference  to  the  objec- 
tion that  this  deed  does  not  effect  a  complete  cession  of  the  respon- 
dent's property,  the  present  Act  differs  essentially  from  that  of 
1849,  by  the  substitution  of  the  word  "  or  "  in  the  192d  section 
of  the  former  for  the  word  "  and  "  in  the  224th  section  of  the 
latter,  thus  taking  away  one  of  the  principal  grounds  on  which 
Telley  t.  Taylor^  (a)  followed  by  Irving  v.  Oray  (6)  and  other 
cases,  was  decided,  —  a  difference  which  can  only  be  accounted 
for  by  supposing  it  to  have  been  introduced  for  that  purpose.  The 
alteration  may  have  been  made  with  reference  to  reasons  such  as 
were  adverted  to  by  Lord  Campbell  in  the  original  judgment  in 
Tetley  t.  Taylor^  where  his  Lordship  in  delivering  the  judgment 
of  the  Court  of  Queen's  Bench,  and  speaking  of  the  language  of 
the  224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
said :  ''  It  is  impossible  to  contend  that  these  words  necessarily 
require  that  the  deed  should  provide  for  the  distribution  of  all  the 
trader's  effects  among  his  creditors  ;  or  that  they  exclude  a  deed 
which  allows  him  to  remain  in  possession  of  them,  on  payment  of 
such  a  composition  as  is  satisfactory  to  six-sevenths  of  his  cred- 
itors, and  on  the  performance  of  such  other  stipulations  as  they 
consider  more  for  their  advantage  than  forcing  him  into  bank- 
ruptcy, or  requiring  that  his  trade  shall  be  stopped,  that  all  his 
property  shall  be  sold,  and  that  they  shall  accept  a  dividend  from 
the  fund  produced  by  the  sale.    The  section,  cautiously  and 

♦  295    anxiously,  guards  against  the  *  supposition  that  the  deed 

to  be  protected  must  embrace  all  the  matters  which  it 
enumerates.  We  can  see  no  absurdity  in  supposing  that  composi- 
tion deeds  are  meant  to  be  included  in  the  enactment.  We  know 
that  they  are  very  common  in  practice,  and  are  frequently  very 
advantageous  both  for  the  creditors  and  the  debtor.  The  compo- 
sition offered  may  be  considerably  more  than  would  be  the  dividend 
on  an  immediate  sale  and  distribution  of  his  effects ;  and  he  may 
be  enabled  to  pay  this  composition  from  the  assistance  of  friends, 
and  from  being  permitted  to  avail  himself  of  his  position  in  the 
commercial  world,  which  would  be  utterly  lost  if  he  were  made  a 
bankrupt.  A  great  power  is  certainly  given  to  the  six-sevenths  in 
number  and  value  of  the  creditors,  but  they  can  only  place  the 
remaining  seventh  in  the  same  situation  in  which  they  have  placed 

(a)  1  £1.  &  BL  521.  (6)  3  H.  &  N.  84. 
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themselyes ;  and  it  surely  would  not  be  imputing  any  absurdity  to 
the  legislature,  the  words  employed  by  them  naturally  bearing  such 
a  meaning,  if  we  suppose  that  they  consider  the  risk  of  the  six- 
sevenths  in  number  and  value  of  the  creditors  agreeing  to  accept  a 
composition  less  than  they  could  obtain  by  resorting  to  their  legal 
remedies,  was  so  small  as  not  to  deserve  consideration ;  or,  at 
least,  to  outweigh  the  risk  of  fair  and  beneficial  deeds  of  arrange- 
ment being  defeated  by  the  refusal  of  one  or  two  creditors  to  join 
in  the  arrangement,  or  of  dissenting  creditors  obtaining  a  prefer- 
ence by  refusing  to  concur  until,  by  a  clandestine  bargain,  their 
claims  are  fully  satisfied.  Our  books  of  reports  abound  with  cases 
which  have  arisen  out  of  such  fraudulent  transactions,  and  an 
attempt  to  put  an  end  to  them  might  be  considered  not  unwise  or 
nnbecoming."  But,  besides  the  language  of  the  192d  section  of 
the  Act  of  1861  being  framed  in  the  disjunctive,  whilst  that  of  the 
224th  section  of  the  Act  of  1849  was  framed  in  the  conjunctive, 
the  7th  condition  specified  in  the  former  section  assumes 
that  there  need  not  be  *  now  a  distribution  of  the  whole  of  *  296 
the  debtor's  estate.  Walter  v.  Adcock.  (a)  No  derogation 
from  the  enactment  contained  in  that  7th  condition  is  implied  in 
the  authority  given  by  this  deed  to  the  trustees  to  return  a  portion 
of  that  estate  to  the  respondent. 

[The  Lord  Chancellor.  —  This  deed  relates  to  the  whole  of 
the  debtor's  estate,  for  that  is  the  subject  of  the  assignment  to  the 
trustees.  Consequently  the  7th  condition  requires  the  delivery 
of  the  whole  of  that  estate  to  the  trustees.  Is  that  consistent  with 
the  trustees  returning  a  part  of  it  to  the  debtor  ?] 

There  appears  to  be  no  inconsistency  between  the  condition  and 
the  power  which  assumes  the  condition  to  have  been  fulfilled.  It 
is  not  to  be  assumed  that  the  trustees  would  exercise  the  power  in 
any  manner  contrary  to  the  interest  of  the  creditors  or  the  inten- 
tion of  the  Act ;  while  if  the  proposition  be  pushed  to  its  extreme 
limit,  the  respondent  must  have  delivered  up  every  thing,  even  to 
his  wearing  apparel.  The  more  enlarged  provisions  of  the  present 
Act  were  no  doubt  introduced  to  obviate  the  absurdity  of  such 
decisions  as  that  in  Snodin  v.  Boyee^  (6)  where  a  trust  for  the 

(a)  7  H.  &  N.  641,  661.  (6)  4  H.  &  N.  891. 
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distribution  of  all  the  debtor's  property  except  such  portions  as 
would  have  been  retainable  by  him  under  a  bankruptcy  was  held 
invalid  under  the  Act  of  1849,  —  an  absurdity  thus  adverted  to  by 
the  Lord  Chief  Baron  Pollock  in  his  judgment  in  that  case : 
"  Whatever  may  have  been  decided  as  to  a  power  to  retain  or  to 
give  back  a  part  of  the  property,  I  cannot  assent  to  this  —  that 
when  in  a  statute  providing  for  the  distribution  of  a  debtor's  prop- 
erty according  to  certain  rules  in  bankruptcy  we  find  facilities 
given  for  arrangement  without  recourse  to  the  bankrupt  law,  we 
should  hold  that  arrangement  bad,  which  in  the  distribution  and 
division  of  the  property  follows  the  very  law  to  which  these 

*  297    provisions  for  arrangement  are  appended  *  in  the  statute  in 

which  we  find  this  mode  of  doing  without  the  bankrupt  law. 
This  arrangement  is  made  in  the  pure  spirit  of  the  bankrupt  law 
to  divide  all  that  a  bankruptcy  would  divide  ;  and  I  cannot  think 
that  when  the  Act  of  Parliament  intended  that  arrangements 
should  have  effect  given  to  them,  a  deed  of  this  kind,  which  pro- 
fesses to  follow  the  very  result  of  the  bankruptcy  code,  is  in  point 
of  law  void.  I  am  sorry  to  differ  from  the  rest  of  the  Court,  but  I 
cannot  come  to  this  conclusion,  that  what  the  statute  says  in  the 
former  paii;  of  it  should  become  wrong  when  carried  out  by  deed 
of  arrangement  or  inspection." 

As  to  the  argument  that  this  is  a  deed  operating  not  upon  all  the 
respondent's  creditors,  but  upon  such  of  them  only  as  shall  execute 
within  a  specified  time,  the  limitation  of  time  for  execution  by  the 
creditors  is  not  in  cases  of  this  nature  of  the  essence  of  the  con- 
tract, and  creditors  can  come  in  and  execute  the  deed  after  the 
expiration  of  the  stipulated  time.  Dunch  v.  Kent^  (a)  Spottis-' 
woode  V.  StockdalCj  (6)  Broadbent  v.  Thornton^  (t?)  Nichohon  v. 
Tutin,  (d)  Raworth  v.  Parker,  (e)  And  in  Whilmore  v.  TuV' 
quand  (^)  it  was  held,  that  a  trust  so  framed  was  a  trust  for  all 
the  creditors  of  the  debtors.  Harris  v.  Pettitt  (A),  and  Re  a  dis- 
puted Adjudication^  (J)  are  to  the  same  effect,  and  the  principle  is 
recognized  by  legislative  enactment  in  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  §  68,  which  remains  still  in  force.    The  deed, 

(a)  1  Vern.  260.  (d)  2  K.  &  J,  18. 

(6)  G.  Coop.  102.  (e)   Ih,  168. 

(c)  4  De  G.  &  Sm.  66. 
(g)  IJ.  &  H.  444;  3  De  G.,  F.  &  J.  107. 
Qi)  31  L.  J.  N.  S.  Ch.  652.  (i)  3  L.  T.  N.  S.  634. 
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therefore,  is  in  effect,  as  it  was  intended  to  be,  a  deed  for 
the  benefit  of  all  the  *  respondent's  creditors.  As  to  the  *  298 
registration,  it  is  at  least  primd  facie  evidence  that  all  the 
conditions  required  by  the  statute  have  been  complied  with :  Hx 
parte  Page,  (a)  and  the  anus  is  consequently  upon  the  appellants 
to  show,  which  they  have  not  yet  done,  that  the  facts  are  other- 
wise. The  Act  makes  no  distinction  between  registration  under 
one  section  or  the  other,  and  the  addition  by  the  officer  of  the  words 
"  under  section  194  "  cannot  alter  the  statutory  effect  of  registra- 
tion. If  some  of  the  documents  required  by  the  General  Order 
were  wanting,  the  deed  should  have  been  sent  back  to  have  them 
supplied.  The  General  Order  in  question  is  a  very  recent  one  and 
not  generally  known  in  the  country,  and  in  so  early  a  case,  when 
the  statutory  requisites  have  really  been  complied  with,  the  Court 
would  give  an  opportunity  to  the  persons  interested  under  the  deed 
to  supply  the  formalities  required  by  the  order.  The  use  of  the 
word  "  such"  in  the  198th  section,* in  reference  to  the  deed,  the 
certificate  of  the  filing  and  registration  of  which  is  by  that  section 
made  available  to  the  debtor  as  a  protection  in  bankruptcy,  gram- 
matically construed,  refers  to  the  class  of  deeds  mentioned  in  the 
194th  section  as  the  last  antecedent,  at  least  as  much  as  to  any  other 
class. 

[The  Lobd  Chancellor.  —  Treating  this  deed  as  one  registered 
under  the  194th  section,  what  statutory  effect  is  given  to  it  so  as 
to  prevent  a  creditor  who  is  not  a  party  to  it  from  treating  it  as  an 
act  of  bankruptcy  ?] 

Mr,  Bacon  replied. 
Judgment  reserved. 

January  30. 

♦  The  Lord  Chancellor.  —  It  was  the  object  of  the  leg-   *  299 
islature  in  passing  the  192d  section  of  the  Bankruptcy  Act, 
1861,  and  the  seven  or  eight  subsequent  sections,  to  give  security 
to  a  private  administration  of  an  insolvent's  estate  against  process 
at  common  law,  and  also  against  proceedings  in  bankruptcy.    The 

(a)  Supra,  p.  283. 
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case  of  Tetley  v.  Taylor^  as  decided  in  the  Exchequer  Chamber, 
had  in  effect  nullified  a  great  part  of  the  benefits  which  would  have 
resulted  from  the  sections  relating  to  deeds  of  arrangement  con- 
tained in  the  Bankrupt  Law  Consolidation  Act,  1849.  As  those 
sections  are  repealed,  and  it  is  therefore  a  decision  which  applies 
only  to  the  construction  of  a  portion  of  the  statute  law  which  is  no 
longer  in  force,  I  may  be  permitted  to  say,  with  all  respect,  that  I 
entirely  dissent  from  that  decision  and  that  I  think  it  was  attended 
with  unfortunate  consequences.  It  seems  to  have  been  the  inten- 
tion of  the  framers  of  the  192d  section  of  the  Act  of  1861  to  avoid 
the  same  result  as  that  which  was  the  consequence  of  Tetley  v. 
Taylor. 

The  case  of  Tetley  v.  Taylor  was  decided  on  this  ground,  that 
words  of  release,  being  conjoined  with  words  of  distribution,  and 
winding-up  of  an  estate,  rendered  every  deed  void  which  did  not 
contain  in  it  provisions  for  the  distribution  of  the  entirety  of  a 
debtor's  estate.  The  effect  was,  that  deeds  of  composition, — 
which  are  very  frequently  proceedings  or  dealings  with  part  only 
of  the  debtor's  estate,  and  which  sometimes  may  proceed  upon  the 
acceptance  of  security  given  by  third  persons  for  the  payment  of 
instalments  in  satisfaction  of  the  insolvent's  debt,  —  were  com- 
pletely taken  out  of  the  operation  of  the  Act  of  1849.  It  will, 
therefore,  be  observed  that  in  framing  the  192d  section  the  dis- 
junctive conjunction  "or"  is  used  before  the  words  "the 
*  300  distribution,"  *  for  the  very  purj)ose  of  arriving  at  a  differ- 
ent conclusion  with  regard  to  the  deeds,  which  were  to  be 
valid  and  effectual  under  the  192d  section.  But  I  shall  advert  to 
that  more  fully  hereafter. 

In  order  to  entitle  the  debtor  to  the  benefit  of  the  protection 
given  by  the  subsequent  clauses  of  this  Act,  it  became  necessary 
to  impose  certain  conditions.  Those  conditions  are  embodied  in 
the  latter  part  of  the  192d  section,  and  one  of  the  most  material 
of  those  provisions  is  that  relating  to  the  registration  of  deeds. 
The  principle  that  the  majority  of  the  creditors  should  be  able  to 
bind  the  minority  was  continued,  with  an  alteration,  from  the  Bank- 
rupt Law  Consolidation  Act,  1849,  in  which  six-sevenths  in  number 
and  value  of  the  creditors  were  required  in  order  to  constitute  the 
statutory  majority :  whereas  by  the  192d  section  of  the  Act  of  1861 
a  majority  in  point  of  number  and  three-fourths  only  in  point  of 
value  are  suflScient  to  bind  the  minority,  provided  certain  condi- 
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tions  be  observed.  As  I  have  said,  one  of  the  most  material  of 
those  conditions  is  the  condition  respecting  registration.  And  the 
registration  required  is  in  a  peculiar  form.  The  deed  is  to  be 
brought  into  the  office  of  the  chief  registrar  for  registration.  The 
manner  in  which  that  registration  is  to  be  effected  is  described  in 
the  193d  section.  An  abstract  is  to  be  made  of  the  deed  and 
entered  in  a  book  kept  in  the  chief  registrar's  office  for  inspection, 
and  the  abstract  so  made  is  required  to  be  advertised  in  the  London 
Gazette.  It  will  be  found  that  all  the  subsequent  sections  giving 
protection  to  a  deed  of  this  description  are  sections  dependent 
entirely  upon  that  peculiar  form  of  registration  having  been  pur- 
sued. 

Accordingly  it  will  be  found  that  the  196th  section  relates  to 
registration  only  in  the  office  of  the  chief  registrar.  In  like 
manner,  the  197th  section,  a  most  *  important  one,  plainly  •  301 
relates  only  to  such  deeds  as  come  within  the  192d  section  — 
that  is,  deeds  registered  in  the  office  of  the  chief  registrar.  Again, 
the  198th  section  begins  thus, ''  after  notice  of  the  filing  and  regis- 
tration of  such  deed  has  beeu  given  as  aforesaid."  There  is  no 
antecedent  direction  on  the  subject  of  notice,  except  the  direction 
that "  the  deed  registered  in  the  office  of  the  chief  registrar  shall 
be  advertised  in  the  London  Gazette."  The  benefit,  therefore,  of 
the  198th  section,  which  is  most  material,  is  given  exclusively  to 
those  deeds  which  have  been  advertised  in  the  manner  I  have  men- 
tioned. The  199th  section,  in  like  manner,  refers  entirely  to  deeds 
which  have  been  duly  registered  in  the  manner  prescribed  by  the 
192d  section.  The  200th  section  also  plainly  refers  to  a  deed  of  a 
similar  description. 

It  is  plain,  therefore,  that  the  protection  intended  by  the  statute 
to  be  given  to  a  deed  under  the  192d  section  was  a  protection 
extending  only  to  such  deeds  as  should  be  duly  registered  in  the 
manner  and  form  required  by  that  section  and  the  193d,  which  is 
consequent  thereon.  The  immediate  question  which  I  have  to 
determine  is,  whether  the  deed  before  me  is  a  deed  which  has  been 
80  registered. 

To  determine  that  question  it  is  necessary  to  observe,  that  in 
addition  to  the  registration  prescribed  by  the  192d  and  193d  sec- 
tions, it  appeared  to  the  legislature  expedient  to  require  another 
form  of  registration  for  deeds  which  did  not  exactly  comply  with 
the  requirements  of  the  192d  section,  and  accordingly  the  194th 
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section  gives  the  power  and  imposes  tBe  obligation  of  registering 
any  deed  of  composition  or  deed  for  the  benefit  of  creditors,  which 
has  not  been  registered  under  the  192d  section,  in  the  Court  of 
Bankruptcy ;  and  the  words  are  material.  A  deed  under  the  192d 
section  is  to  be  registered  by  the  deed  being  brought  into 

*  302    the  oflSce  of  *  the  chief  registrar  and  the  solemnities  attend- 

ing its  registration  are  distinctly  defined.  A  deed  under 
the  194th  section  is  directed  to  be  registered  simply  in  the  Court 
of  Bankruptey.  For  convenience'  sake,  by  a  General  Order,  I 
have  given  both  forms  of  registration  to  the  same  officer  and  to 
the  same  office ;  but  the  registration  under  the  one  section  is  very 
different  from  the  registration  under  the  other  section.  The  194th 
section  was  introduced  with  a  double  view.  First,  because  it  was 
apprehended  that  many  deeds  of  composition  might  still  be  made 
which  would  not  be  brought  under  the  192d  section  and  which 
might  have  an  injurious  effect  by  reason  of  their  being  secret  deeds 
of  arrangement.  The  obligation,  therefore,  was  imposed  upon  all 
persons,  parties  to  such  a  deed,  of  bringingit  in  to  be  registered  within 
twenty-eight  days  after  its  approval  in  the  Court  of  Bankruptcy, 
and  a  penalty  is  attached  in  case  of  default,  that  the  deed  shall 
not  be  receivable  in  evidence.  Another  object  of  the  enactment 
was  this,  it  was  felt  that  possibly  many  a  deed  of  composition 
might  not  be  perfected  in  the  manner  required  by  the  192d  section 
within  the  twenty-eight  days,  and  yet  that  all  the  creditors  might 
afterwards  be  willing  to  accede  to  such  a  deed ;  and  therefore 
power  was  given  to  register,  under  the  194th  section,  a  deed  which 
did  not  exactly  comply  with  the  requirements  of  the  192d  section. 
These  two  forms  of  registfation,  therefore,  being  very  different, 
the  consequences  of  the  one  form  do  not  attacii  to  the  other.  The 
consequence  of  an  observance,  in  every  respect,  of  the  terms  of 
the  192d  section  is,  that  the  deed  is  binding  on  the  minority  of  the 
creditors  who  do  not  execute  or  assent  to  it.  No  such  consequence 
is  attached  to  registration  under  the  194th  section. 

The  deed  with  which  I  have  here  to  deal  was  brought 

*  303    into  the  office  within  twenty-eight  days  after  the  date  of  •  its 

execution,  but  not  in  a  maimer  which  admitted  of  ite  being 
registered  under  the  192d  section,  and  accordingly  the  person 
having  charge  of  the  deed  elected  to  register  it  under  the  194th 
section.  The  memorandum  of  the  registrar  endorsed  upon  it 
accordingly  is  that  the  deed  has  been  registered  pursuant  to  the 
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provisions  of  the  Bankruptcy  Act  "under  section  194."  It  is 
impossible,  therefore,  that  that  deed  can  now  be  set  up  as  having 
been  duly  registered  under  the  192d  section ;  and  if  it  be  not  duly 
registered  under  that  section,  it  is  not  binding  upon  the  creditors 
who  are  not  parties  or  do  not  assent  to  it.  The  practical  result 
therefore  is,  that  any  creditor  who  is  not  a  party  to  it,  or  did  not 
assent  to  it,  may  deal  with  that  deed  as  an  act  done  by  the  debtor, 
not  affected  by  section  192 ;  and  if  that  deed  constitutes  an  act  of 
bankruptcy,  it  is  competent  to  a  creditor,  not  bound  by  it,  not 
being  a  party  to  it,  actually  or  constructively,  to  treat  it  as  an  act 
of  bankruptcy.  The  deed  before  me  plainly  is  an  act  of  bank- 
ruptcy, if  it  be  not  protected  from  that  consequence  by  the  enact- 
ment of  section  192,  because  it  is  a  deed  conveying  the  whole  of 
the  debtor's  property  to  trustees  for  the  benefit  of  his  creditors. 
That  is  unquestionably  an  act  of  bankruptcy,  and  therefore  it  was 
perfectly  competent  to  the  petitioning  creditors,  not  being  parties 
to  that  deed«  not  having  assented  to  it,  to  avail  themselves  of  it 
as  an  act  of  bankruptcy,  and  to  require  an  adjudication  of  bank- 
ruptcy to  be  founded  thereon. 

But  the  matter  does  not  rest  entirely  there.  I  regret  to  see  the 
variety  of  determinations  not  consistent  with  one  another  that 
have  taken  place  upon  this  192d  section.  I  think  it  is  perfectly 
clear  to  any  person  who  will  examine  the  language  of  that  sec- 
tion, that  it  was  intended  to  be  applicable  only  to  deeds  which 
contain  provisions  for  the  benefit  of  all  the  creditors.  I 
entirely  *  agree  with  those  determinations  which  have  *804 
decided  that  if  the  trust-deed  excludes  any  creditor,  or  the 
deed  of  composition  excludes  any  creditor,  the  deed  is  not  entitled 
to  the  benefit  of  the  provisions  contained  in  the  192d  section.  The 
question  therefore  is,  whether  this  deed  may  be  properly  denomi- 
nated a  deed  which,  in  its  operation  may  exclude  creditors  of  the 
debtor. 

I  think  that  that  is  the  result  of  the  particular  form  of  the  trust 
which  is  here  declared ;  because  the  trustees  are  not  to  hold  the 
property  in  trust  for  all  the  creditors,  with  a  subsequent  proviso 
imposing  upon  the  creditors  the  obligation  of  coming  in  within  a 
given  time ;  but  the  trust  is  for  such  creditors  as  shall  execute 
this  deed  within  twenty-eight  days  from  the  date  thereof:  a  form 
of  trust  which  confines  its  operation  to  the  class  of  creditors  who 
shall  come  in  and  execute  the  deed  within  that  period. 
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I  am  of  opinion,  that  even  had  the  deed  been  registered  in  con- 
formity with  the  192d  section,  this  particular  form  of  trust  would 
have  been  inconsistent  with  its  sustaining  that  character  which,  in 
mj  judgment,  it  is  necessary  that  it  should  have  to  entitle  it  to  the 
benefit  of  the  192d  section. 

Another  point  was  urged  before  me,  but  which,  for  the  reasons 
which  I  have  given  to  support  the  conclusion  at  which  I  have 
arrived,  it  will  not  be  necessary  for  me  absolutely  to  determine. 
The  point  was  this,  that  inasmuch  as  this  deed  contains  a  proviso 
that  it  should  be  lawful  for  the  trustees  to  give  up  to  the  debtor 
property  to  the  amount  of  20Z.,  it  was  not  a  deed  for  the  distribu- 
tion of  the  entirety  of  the  estate,  and  therefore  was  not  a 
*805  deed  coming  within  the  192d  section.  That  *  argument 
proceeded  entirely  upon  a  repetition  of  the  grounds  taken 
in  the  Court  of  Exchequer  Chamber  as  the  basis  of  the  decision  in 
Tetley  v.  Taylor.  I  am  not  of  opinion  that  the  argument  would 
have  been  valid  or  that  I  could  have  accepted  that  ground  of  deter- 
mination if  it  had  been  the  only  ground  on  which  this  deed  was 
assailed,  because  I  think  it  clear  that  it  is  not  required  by  the  192d 
section  that  a  .deed  to  be  entitled  to  the  benefit  of  that  provision 
should  be  a  deed  comprising  the  whole  of  the  property  of  the 
debtor.  It  is  a  strange  thing  to  observe  that  the  whole  of  the 
beneficent  operations  of  the  clauses  relating  to  these  deeds  in 
the  Act  of  1849  was  completely  defeated  by  the  determination  in 
the  Exchequer  Chamber,  involving  as  it  did  this  consequence,  that 
there  was  no  possibility  of  making  a  valid  arrangement  by  a  deed, 
unless  the  debtor  was  stripped  of  the  entirety  of  his  property.  But 
the  very  object  of  these  powers  and  of  transactions  of  this  kind  is 
to  render  it  unnecessary  to  break  up  the  debtor,  to  save  the  debtor 
from  the  necessity  of  having  the  whole  of  his  property  sold  and 
converted  into  money,  his  trade  establishment  broken  up,  and  the 
power  of  continuing  his  existing  statm  as  a  trader  entirely  taken 
away.  The  language  of  the  192d  section  appears  broader  and  to 
have  been  framed  probably  with  the  intention  of  meeting  that  deci- 
sion. At  all  events,  I  am  of  opinion  that  what  is  called  in  that 
decision  in  the  Exchequer  Chamber  the  cesno  banorum  —  that  is, 
the  assignment  of  the  entirety  of  a  debtor's  property  —  is  not  nec- 
essary for  the  validity  of  a  deed  of  composition  or  trust  under  the 
192d  section. 

The  points  which  I  decide  for  the  purpose  of  the  present  motion 
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are  these  —  that  this  deed  was  not  registered  under  the 
192d  and  193d  sections  ;  that  it  was  intentionally  *  and  by  ♦  306 
tlie  submission  of  the  parties  registered  under  the  194th 
section;  that  validity,  as  against  the  use  now  attempted  to  be 
made  of  the  deed,  is  not  given  by  the  194th  section ;  that  the 
present  petitioning  creditors,  therefore,  are  not  bound  by  that 
deed,  but  may  treat  it  as  an  act  of  bankruptcy,  to  which  I  think  it 
amounts ;  and  further,  I  am  of  opinion  that  the  fact  of  the  partic- 
ular trust  being  in  very  terms  confined  only  to  a  certain  class  of 
the  creditors  gives  the  deed  an  exclusive  character,  which  deprives 
it  of  the  right  of  being  treated  as  a  deed  which  would  have  come 
within  the  operation  of  the  192d  section  if  it  had  been  registered 
in  conformity  therewith. 

It  appears  that  in  the  present  case  an  adjudication  of  bankruptcy 
was  originally  made  on  this  deed  as  an  act  of  bankruptcy.  The 
learned  commissioner  afterwards,  on  examining  the  deed,  was  of 
opinion  that  the  case  was  taken  out  of  the  reach  of  his  power  to 
adjudicate,  and  he  therefore  dismissed  the  petition  for  adjudication. 
I  think  that  I  must  reverse  that  order  of  dismissal ;  and  the  con- 
sequence will  be  that  the  adjudication  of  bankruptcy  originally 
made  will  stand.  [His  Lordship  then,  with  reference  to  all  the 
circumstances  of  the  case,  directed  the  costs  of  the  appeal  of  both 
parties  to  be  paid  out  of  the  estate,  and  proceeded  as  follows :  ] 
What  I  have  decided  is  entirely  consistent  with  the  view  taken  by 
the  Lords  Justices.  It  should  be  particularly  observed,  as  refer- 
ence has  been  made  to  the  Order  of  May  last,  which  has  a  schedule 
drawing  the  distinction  between  the  secured  and  unsecured  credi- 
tors', that  that  distinction  is  most  necessary  by  reason  of  the  par- 
ticular language  of  the  197th  section,  because  as  soon  as  a  deed  is 
entitled  to  the  benefit  of  the  192d  section  it  was  the  object 
of  the  legislature  by  the  197th  section  *  to  give  to  all  par-  *  807 
ties  under  the  deed  the  power  of  resorting  to  the  Court  of 
Bankruptcy  whenever  it  might  be  necessary  so  to  do.  The  object 
was  to  remedy  the  inconvenience  which  arose  under  trust-deeds, 
which  but  for  that  enactment  might,  in  case  of  any  error  or  mis- 
feasance, have  had  to  be  construed  or  dealt  with  by  a  suit  in 
Chancery.  Accordingly  the  197th  section  causes  the  state  of 
things  under  a  trust-deed  to  be  precisely  the  same  as  it  would  have 
been  had  there  been  a  bankruptcy  instead  of  a  deed,  and  therefore 
the  creditors  under  a  trust-deed  are  placed  in  eodem  statu  with 
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creditors  under  a  bankruptcy.  But  creditors  under  a  bankruptcy 
cannot  prove  without  allowing  for  the  value  of  their  securities, 
and  the  creditors  under  a  trust-deed  are  subjected  to  the  same 
obligation. 


Ex  parte  LAWRENCE  LAWRENCE. 

In  the  Matter  of  a  Deed  of  Assignment,  filed  Ac,  by  WILLIAM 

BEALE,  of,  &c. 

1868.    May  22.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

The  commiMioner  has  power  either  under  the  186th  section  of  the  Bankruptcy 
Act,  1861,  or  irrespectively  of  that  section  by  virtue  of  his  authority  over 
the  trustee  appointed  by  a  trust-deed  within  the  Act,  to  direct  the  trustee  to 
be  examined  as  to  his  dealings  with  the  debtor^s  estate :  and  although  it  will 
be  a  good  practice  not  to  direct  such  examination  without  some  ground 
being  shown  for  it,  the  Court  of  appeal  will  not  in  general  entertain  an 
appeal  as  to  the  sufficiency  of  such  ground. 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  Fane, 
directing  a  warrant  to  issue  to  commit  the  appellant  to  the  Queen's 
debtors'  prison  for  London  and  Middlesex,  there  to  remain  without 

bail  until  he  should  submit  himself  to  the  Court  to  be  sworn. 
*  308       *  By  an  indenture  dated  the  11th  of  January,  1862,  and 

duly  registered,  William  Beale  assigned  his  property  to 
trustees  upon  trusts  for  the  benefit  of  his  creditors,  the  trustees 
being  Thomas  William  Hunt  and  the  appellant.  Certain  creditors 
of  the  debtor  being  dissatisfied  with  the  proceedings  of  the  trustees 
applied  for  and  obtained  from  the  registrar  an  order  requiring 
them  personally  to  be  and  appear  before  him  on  the  23d  of  Feb- 
ruary, 1863,  "  then  and  there  to  be  examined  by  virtue  of  the 
statute  in  such  case  made  and  provided."  Hunt  appeared  and 
was  examined  accordingly :  the  appellant  did  not,  explaining  his 
absence  through  his  solicitor.  A  second  summons  was  issued  by 
the  registrar,  requiring  the  appellant  personally  to  be  and  appear 
before  him  on  the  2d  of  March,  1863,  ^^  then  and  there  to  be 
examined  by  virtue  of  the  said  petition  (a)  and  the  statute  in  such 

(a)  There  was,  in  fact,  no  petition. 
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case  made  and  proirided."    The  appellant  then  attended,  but 
objected  to  be  sworn,  principally  on  the  ground  that  the  summons 
ought  to  have  alleged  some  ^^  claim,  dispute,  or  difference  "  between 
the  creditors  at  whose  instance  it  was  issued  and  himself  as  trustee, 
such  as  might  give  the  Court  jurisdiction  to  interfere  under  the 
136th  section  of  the  Bankruptcy  4ct,  1861.  (a)    The  matter  was 
referred  to  the  commissioner,  who  upon  the  appellant  persisting  in 
his.  refusal  to  be  sworn  made  the  order  under  appeal.    To  negative 
an  objection  on  the  part  of  the  appellant,  that  he  had  not  been 
apprised  of  the  matters  on  which  it  was  proposed  to  examine  him, 
it  was  in  evidence  on  behalf  of  the  creditors  at  whose  instance  the 
summonses  were  issued,  that  on  the  20th  of  February,  1863, 
notices  were  served  upon  each  of  the  trustees,  requiring  them  to 
produce  at  the  time  and  place  fixed  by  the  summons,  all  books, 
papers,  accounts  and  reckonings  between  them  and  each  of 
them  and  the  creditors  of  William  Beale  ;  also,  *  all  vouch-   *  809 
ers  for  payments  of  mqney  made  by  them  in  respect  of  the 
estate,  and  also  a  statement  of  the  receipts  in  relation  to  the  same, 
and  more  particularly  a  full  statement  of  account  showing  the 
disposal  and  realization  of  the  property  belonging  to  the  estate, 
and  also  an  account  of  goods  supplied  for  the  carrying  on  of  the 
business  since  the  deed  of  assignment,  together  with  their  ledger, 
cash-book,  day-book,  purchases  and  sales  book,  waste-book  and 
invoices.    Beference  was  also  made  with  the  same  object  to  a 
correspondence  on  the  subject  which  had  passed  between  the 
solicitors  of  the  respective  parties,  and  to  the  form  in  which  the 
application  for  the  examination  had  been  made  to  the  Court,  and 
which  stated  that  it  was  intended  to  examine  the  trustees  ^^  touch- 
ing tlie  statement  of  accounts  and  disposal  and  realization  of  the 
estate  of  the  said  William  Beale." 

Mr.  SwanMtany  for  the  appellant.  —  The  terms  of  the  summons 
were  insufficient,  as  the  appellant  should  have  been  informed  by  it 
upon  what  points  it  was  proposed  to  examine  him.  The  circum- 
stance of  the  summons  having  been  signed  by  the  registrar  only, 
and  not  by  tlie  commissioner,  shows  that  the  commissioner,  who, 
alone,  if  any  one,  is  entitled  to  exercise  a  discretion  to  issue  it, 
never  exercised  his  discretion  in  the  matter.    Moreover,  an  ex- 

(a)  Stated  aboTe,  p.  267,  note. 
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amination  could  only  be  ^^  as  to  any  matters  and  things  concemiDg 
the  bankruptcy  or  trust  estate ;  "  Bankruptcy  Act,  1861,  §  136 ; 
and  in  the  present  case  there  was  no  ^^  claim,  dispute,  or  differ- 
ence," to  justify  interference  under  that  section. 

Mr,  Bagley^  for  the  three  creditors  at  whose  instance  the  sum- 
mons had  been  granted,  was  not  called  u{)on. 

*  810       *  The  Lord  Chancellor.  —  A  trustee  under  a  trust-deed 

stands  in  the  same  relation  to  creditors  under  the  deed  as 
that  in  which  an  assignee  stands  under  an  adjudication  of  bank- 
ruptcy to  creditors  who  have  proved.  It  was  the  bounden  duty  of 
this  trustee  to  submit  to  the  required  examination  under  the  186th 
section.  It  would  be  better,  possibly,  in  practice  that  a  summons 
for  the  examination  of  a  trustee  should  not  be  granted  by  the 
commissioner  without  some  bond  fide  ground  being  shown  for  the 
application.  If,  however,  the  commissioner  thought  it  right  that 
the  appellant  should  be  examined,  I  will  not  undertake  to  deter- 
mine the  sufSciency  of  the  grounds  on  which  the  commissioner 
came  to  that  conclusion.  Some  limits  must  be  set  to  applications 
of  the  present  nature,  and  some  distinction  drawn  between  appeals 
where  the  commissioner  arrives  at  conclusions  upon  matters  of 
contention  between  parties  and  cases  where  he  arrives  at  conclu- 
sions upon  matters  of  discretion.  It  is  not  at  all  necessary  to 
rest  the  order  made  in  the  present  case  upon  the  words  in  the 
186th  section  of  the  Bankruptcy  Act,  1861,  although  that  section 
contains  abundant  authority  for  what  the  commissioner  has  done. 
For  it  is  enough  that  the  relation  of  trustee  and  ccBtui  que  truH 
has  been  created,  and  that  the  latter  desires  information  respect- 
ing the  trust  estate.  If  a  summons  were  taken  out  as  of  course, 
and  upon  its  coming  before  the  commissioner  he  were  to  think  the 
case  one  in  which  the  creditors'  assignee  or  trustee  summoned 
ought  to  be  examined,  the  commissioner's  decision  would  operate 
retroactively ;  and  the  assignee  or  trustee  cannot  be  allowed  to 
fence  with  the  Court  and  to  obstruct  its  procedure.    He  must,  at 

any  rate,  be  ready  to  do  at  the  bidding  of  the  commissioner 

*  811   that  which  he  is  bound  to  do  at  all  times.    The  *  present 

application  is  groundless  and  must  be  refused  with  costs. 
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ExpaHe  WILLIAM  ALEXANDER. 

In  the  Matter  of  a  Truat-Deed  between  ROBERT  THIN  and 
WILLIAM  HEDDLE  PLETT  and  their  Creditors. 

1863.    May  80.    July  18.    Before  the  Lord  Chancellor  Lord  Wbstbubt. 

Trustees  and  creditors  ander  a  trust-deed  operating  under  the  Bankruptcy  Act, 
1861,  §  192,  and  duly  registered,  are  entitled  to  the  same  powers,  rights, 
and  privileges  as  are  possessed  by  assignees  and  creditors  under  an  adjacU- 
calion  in  bankruptcy,  including  the  power  of  summoning  witnesses. 

SembU,  that  the  jurisdiction  of  the  Court  of  Bankruptcy  to  summon  persons 
under  the  197th  section  of  the  Act  of  1849,  for  the  purposes  of  discovery, 
should  be  exercised  with  care,  circumspection,  and  judicial  discretion,  and 
not  in  a  merely  ministerial  way. 

Tffls  was  an  appeal  from  an  order  of  Mr.  Commissioner  Perrt, 
of  the  Court  of  Bankruptcy  for  the  Liverpool  district,  discharging 
a  summons  issued  by  the  registrar  at  the  request  of  the  appellant, 
who  was  trustee  of  a  deed  executed  in  the  form  of  Schedule  D  to 
the  Bankruptcy  Act,  1861.  By  the  summons,  the  respondent 
Lawrence  Joyce  was  required  personally  to  be  and  appear  before 
the  Court  of  Bankruptcy  at  Liverpool  on  &c.,  then  and  there  to  be 
examined  by  virtue  of  the  statute  in  such  case  made  and  provided; 
and  then  and  there  to  bring  with  him  and  produce  all  books  of 
account,  accounts,  invoices,  sale  notes,  contracts,  letters,  papers, 
and  writings  in  any  wise  relating  to  or  showing  the  transactions 
between  him  and  the  late  partners,  or  either  of  them,  and  the 
dealings  and  transactions  by  him  with  and  in  respect  of  the  goods 
and  property  of  the  late  partners,  or  either  of  them,  in  his  posses- 
sion or  power  at  the  time  when  the  trust-deed  was  executed. 

It  appeared  that  the  ground  of  the  decision  under  appeal 
was,  that  there  was  no  evidence,  except  the  certificate  *  of  *  812 
the  chief  registrar,  to  show  tliat  the  deed  had  been  exe- 
cuted or  assented  to  pursuant  to  the  provisions  of  the  Bankruptcy 
Act,  1861- 

«% 
Mr.  W.  M,  JameB  and  Mr.  BardsweUj  for  the  appellant.  —  The 
commissioner  thought  that  the  chief  registrar's  certificate  was  not 
sufficient  evidence  of  the  fulfilment  of  the  conditions  specified  in 
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the  192d  section  of  the  Bankruptcy  Act,  1861,  (a)  to  enable  him 
to  exercise  jurisdiction  in  the  matter,  and  summon  the  respondent 
as  a  witness.  That  was  a  conclusion  which,  pressed  to  its  legiti- 
mate extent,  would  require  that  on  every  occasion  wheii  a  witness 
is  summoned  there  should  be  a  preliminary  issue  joined  and  tried 
between  the  witness  and  the  trustees  as  to  the  existence  of  the 
requisites  to  the  validity  of  the  deed,  for  the  purpose  of  binding 
non-assenting  creditors,  —  an  issue  which  would  thus  have  to  be 
tried  over  and  over  again  (the  result  in  the  case  of  one  witness 
not  binding  another),  at  the  expense  of  so  much  time  and  money 
as  to  render  the  provisions  of  the  Act  unavailable.  This  could 
not  have  been  intended  by  the  legislature,  and,  we  submit,  is  not 
according  to  the  true  interpretation  of  the  Act.  The  scope  of  its 
192d  and  following  sections  is  to  substitute  for  an  administration 
in  Court  an  administration  out  of  Court  merely :  and  under  the 
197th  section  the  registration  of  a  deed  confers  upon  the  com- 
missioner similar  powers,  including  that  of  summoning  witnesses, 
to  those  which  an  actual  adjudication  of  bankruptcy  would  have 
conferred  upon  him. 

Mr.  Norths  for  the  respondent.  —  If  it  be  said  that  the 
*  813  scope  of  the  192d  and  following  *  sections  of  the  Bank- 
ruptcy Act,  1861,  is  to  substitute  an  administration  out  of 
Court  for  an  administration  in  Court,  that  is  an  admission  which 
brings  with  it  ground  for  the  argument,  that  trustees  of  a  deed 
operating  under  the  192d  section  are  not  intended  to  be  placed  in 
the  same  position  with  assignees  in  bankruptcy.  But  even  assum- 
ing, that,  under  tlie  197th  section  of  the  Act,  the  trustees  of  such 
a  deed  could  ^et  in  motion  this  extraordinary  power  of  the  Court 
of  Bankruptcy,  it  cannot  be  said  that  such  authority  is  vested  in 
the  trustees  of  a  deed  not  falling  within  that  category.  It  is 
incumbent  therefore  upon  the  appellants  to  show,  and  the  respon- 
dent has  a  right  to  require  that  the  Court  shall  be  satisfied  of,  the 
due  fulfilment  of  all  the  conditions  specified  in  the  192d  section  of 
the  Act.  Of  this  the  registration  of  the  deed  could  be  at  the 
\i\xoLO%t  primd  facie  evidence:  JEx  parte  Page;(h)  and  is  not  I 

(a)  The  material  sections  referred  to  during  the  arguments,  and  in  the  Lord 
Chancellor's  judgment,  will  be  found  set  out  above,  pp.  230,  sqq,^  note;  p.  242» 
note,  and  p.  207,  note. 

(6)  Supra,  p.  283. 
[242] 
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submit,  even  that.  For  not  only  is  the  Bankruptcy  Act,  1861, 
silent  as  to  the  effect  of  registration  as  evidence,  and  not  only 
does  it,  by  providing  in  its  198th  section  that  the  certificate  of  the 
filing  and  registration  of  the  deed  shall  be  available  to  the  debtor 
for  all  purposes  as  a  protection  in  bankruptcy,  virtually  imply  that 
such  certificate  shall  not  be  available  for  any  other  purposes,  but 
it  contains  no  provision  such  as  that  which  was  contained  in  the 
226th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
making  such  certificate  primd  facie  evidence  of  the  facts  to  which  it 
relates.  No  attempt  therefore  having  been  made  in  the  present  case 
to  oflFer  other  proof  of  the  matters  to  which  the  certificate  related 
than  the  certificate  itself,  the  summons  was  properly  discharged. 

He  also  referred  in  support  of  his  argument  to  the  186th,  194th, 
197th  and  198th  sections  of  the  Bankruptcy  Act,  1861. 

*  The  Lord  Chancellor,  during  the  argument,  referred  to  ♦  814 
the  terms  of  the  120th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  and  adverted  to  the  successive  changes  which 
had  been  made  in  the  bankrupt  law  as  to  the  necessity  of  proving 
on  every  occasion  the  validity  of  the  adjudication.  And  his  Lord- 
ship having  desired  to  hear  further  argument  as  to  the  course 
of  practice  of  the  Court  of  Bankruptcy  with  respect  to  granting 
summonses  for  the  examination  of  persons  suspected  of  having 
the  bankrupt's  property,  &c.,  the  case  stood  over  for  that  purpose. 

July  is. 

Mr.  James  and  Mr,  Bardawellj  for  the  appellant.  —  The  power 
of  causing  witnesses  to  be  summoned  in  bankruptcy  has  been 
given  to  creditors  from  the  earliest  times,  having  been  so  given 
originally  by  the  first  Bankrupt  Act,  84  &  35  Hen.  8,  c.  4,  §  2,  and  it 
has  been  continued  through  the  subsequent  bankruptcy  statutes,  13 
Eliz.  c.  7,'§  5;  1  Jac.  1,  c.  15,  §  10;  6  Geo.  4,  c.  16,  §  88,  and 
the  Bankrupt  Law  Consolidation  Act,  §§  120,  to  the  present  time. 
It  is  a  sufficient  ground  for  the  issue  of  such  a  summons  that  the 
assignees  suspect  the  person  against  whom  the  summons  is  sought 
of  having  part  of  the  bankrupt's  estate  in  his  possession,  and  the 
issue  of  such  a  summons  is  ez  debito  justitice  and  not  in  the  discre- 
tion of  the  commissioners.     Cooper  v.  Harding,  (a) 

(a)  7  Q.  B.  928. 
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Mr,  Norths  for  the  respondent.-^ The  jurisdiction  of  the  Court 
of  Bankruptcy  to  issue  summonses  for  the  examination  of 

♦  815    persons  suspected  of  *  having  parts  of  a  bankrupt's  estate 

in  their  possession,  otherwise  than  on  the.  motion  of  the 
Court  of  Bankruptcy  itself,  is  one  capable  of  being  made  the 
instrument  of  great  oppression,  vexation  and  injustice,  and  ought 
not  to  be  extended  to  other  cases  than  those  of  actual  bankruptcy. 
At  any  rate,  I  submit  that  the  Court,  before  allowing  its  process  to  be 
set  in  motion  at  the  instance  of  the  trustee  of  a  deed,  should  itself 
exercise  some  discretion  in  the  matter,  which  it  has  not  done  here. 

He  also  referred  to  the  Bankruptcy  Act,  1861,  §§  186  and  189, 
and  argued  that  the  introduction  into  those  sections  of  express 
enactments,  conferring  the  powers  now  in  question,  showed  that 
the  omission  of  similar  provisions  in  the  case  of  deeds  operating 
under  the  192d  and  following  sections  was  intentional  on  the  part 
of  the  legislature,  and  could  not  be  supplied  under  the  terms  of 
the  197th  section. 

The  Lord  Chancellor.  —  I  have  always  thought  that  the  power 
which  is  here  brought  in  question  was  one  of  a  singular  and  anom- 
alous character,  and  but  little  reconcilable  with  the  principles  upon 
which  English  jurisprudence  and  the  administration  of  justice  in 
this  country  usually  proceed.  Still  if  it  is  a  power  which  has  been 
possessed  by  assignees  in  bankruptcy,  if  it  is  a  right  of  the  assign- 
ees or  a  remedy  of  creditors  under  an  adjudication  to  call  for  the 
exercise  of  such  a  power,  I  think  that  as  a  matter  of  course  a 
corresponding  power,  right  and  remedy  are  given  to  the  trustees  of 
a  registered  deed  and  to  the  creditors  entitled  to  the  benefit  of  the 
deed.  It  was,  therefore,  with  a  desire  of  ascertaining  how  far 
the  power  of  summoning  persons  suspected  of  having  part  of  the 
estate  of  the  bankrupt  in  their  possession,  or  of  being 
*816  indebted  to  him,  to  appear  in  "the  Court  of  Bankruptcy 
without  the  ordinary  protection  which  in  a  suit  filed  for  dis- 
covery is  afforded  to  the  defendant,  was  the  right  of  assignees  or 
creditors  under  a  bankruptcy  that  I  desired  the  matter  to  stand 
over. 

The  197th  section  of  the  Bankruptcy  Act,  1861,  provides :  [His 
Lordship  read  it.]  It  would,  I  think,  have  been  much  better  if  the 
bankrupt  law  had  made  this  particular  power  exercisible  by  the 
[  244  ] 
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Court  alone,  and  only  after  the  existence  of  sufficient  grounds  to 
warrant  its  exercise  had  been  judicially  ascertained.  The  precedents, 
however,  in  the  Court  of  Bankruptcy,  confirmed  as  they  are  by 
the  decision  of  the  Court  of  Queen's  Bench,  to  which  reference  has 
been  made,  show  that  according  to  the  present  practice  in  bank* 
ruptcy  (which  is  nothing  more  than  a  continuation  of  the  practice 
which  has  existed  for  a  very  considerable  time)  this  right  or  power 
is  considered  as  an  ordinary  ^'  right  or  remedy  "  of  assignees  or 
creditors.  The  decision  in  Cooper  v.  Harding  goes  to  the  length 
of  holding  that  the  commissioner  not  only  is  warranted  but  is 
required  to  grant  a  summons  almost  as  a  matter  of  course,  upon 
being  informed  that  an  assignee  or  a  creditor,  or  the  solicitor  who 
has  acted  in  obtaining  the  adjudication,  entertains  the  suspicion 
or  the  supposition  that  the  person  whom  he  wishes  to  summon  has 
property  of  the  bankrupt  in  his  possession,  or  is  indebted  to  the 
bankrupt. 

I  should  be  glad  if  in  future  this  power  should  be  exercised  by 
the  Court  alone,  and  if  the  commissioner,  instead  of  acting  in  a 
merely  ministerial  way,  should  think  it  his  duty  to  require  some 
evidence  upon  oath  to  be  laid  before  him,  upon  which  t^primd  facie 
case  may  be  made,  warranting  such  a  suspicion  or  supposition,  and 
upon  which  the  application  may  be  justly  granted.  It  is 
intolerable  that  a  power  of  this  kind  should  exist  by  *  which  *  817 
the  liberty  of  the  subject  may  be  invaded,  and  that  a  man 
may  be  summoned  and  tortured  by  questions  in  a  Court  of  limited 
jurisdiction,  a  Court  sitting  solely  for  the  benefit  of  persons  whose 
interests  are  adverse  to  his  own,  and  that  he  should  be  compelled 
to  answer  those  questions  without  the  protection  which  other 
Courts  afford  to  persons  in  his  position. 

I  am  bound,  however,  to  hold  that  trustees  or  creditors  under 
a  trust-deed  have  the  same  rights  as  assignees  and  creditors  In  the 
case  of  a  bankruptcy  ;  whence  it  follows  that  the  commissioner  is 
bound  to  grant  a  summons  at  the  instance  of  persons  claiming 
under  a  trust-deed  just  as  he  is  bound  so  to  do  at  the  instance  of 
assignees  and  also  creditors  under  an  adjudication.  I  say  also 
creditors,  having  regard  to  the  language  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  §  120,  which  enacts  that  "  after  adjudica- 
tion it  shall  be  lawful  for  the  Court  to  summon,"  &c.,  —  that  is  to 
say,  before  the  appointment  of  assignees,  and  as  soon  as  adjudica- 
tion has  been  made.    The  power  is,  I  repeat,  one  which,  in  my 

[245] 


*817  CASES   IN   CHANCERY. 

judgment,  should  be  exercised  with  more  care  and  circumspection 
and  with  more  of  judicial  discretion  than  have  hitherto  apparently 
attended  its  exercise ;  although  I  am  bound  to  say  that  the  existing 
practice  is  justified  by  the  language  attributed  to  the  Judges  of  the 
Court  of  Queen's  Bench  in  the  case  of  Cooper  v.  Harding. 

The  order  of  the  commissioner  must  be  discharged  and  the  mair 
ter  remitted  back  to  him,  with  a  declaration  that  the  trustees  and 
creditors  under  the  trust-deed,  it  having  been  duly  registered,  are 
entitled  to  the  same  powers,  rights  and  privileges,  including  that 
of  summoning  witnesses,  as  are  possessed  by  assignees  and  credi- 
tors under  an  adjudication  in  bankruptcy. 


*&18  ^Ex  parte  JONES  SPYER. 

In  the  Matter  of  the  Assignment  of  WALTER  JOSEPHS. 

1863.    May  6.    July  30.    Before  the  Lord  Chancellor  Lord  Wbstbury. 

A  trust-deed  for  the  benefit  of  creditors  containing  provisions  for  the  application 
of  the  whole  of  the  estate  of  the  debtor  in  payment  of  his  debts  as  in  bank- 
ruptcy, contained  a  clause  purporting  to  empower  the  trustee  to  pay  or  make 
such  arrangements  with  the  creditors  whose  debts  were  under  10/.,  and  to 
pay  the  costs,  if  any,  of  the  creditors  proceeding  against  the  debtor  for  the 
recovery  of  their  debts,  as  the  trustee  might  deem  expedient.  Held,  that 
the  clause  did  not  in  either  of  its  branches  prevent  the  deed  from  binding 
non-assenting  creditors  under  the  Bankruptcy  Act,  1861,  §  192 :  not  in  the 
former  branch,  as  it  only  purported  to  give  a  power  which,  being  repugnant 
to  the  rest  of  the  deed  and  the  law,  could  not  be  exercised :  nor  in  the  latter, 
as  that  branch  might  afford  the  means  of  preserving  the  assets  for  equal 
distribution  amongst  the  creditors. 

SernbU,  that  the  whole  effect  of  the  197th  section  is  to  give  to  a  trust-deed  when 
duly  registered  a  comprehensive  effect  upon  all  the  estate  and  effects  of  the 
debtor  comprised  in  the  deed  and  the  particular  operation  of  making  the 
position  and  relative  rights  of  the  trustees  and  creditors  claiming  under  it 
the  same  as  the  rights  of  assignees  and  creditors  under  an  adjudication  in 
bankruptcy. 

SembUt  also,  that  secured  creditors  under  such  a  deed  rank  for  the  amonnt 
remaining  after  deduction  of  the  value  of  their  securities. 

Semble,  also,  that  the  words  in  the  197th  section,  '*  except  where  the  deed  shall 
expressly  provide  otherwise,"  refer  to  the  insertion  in  the  deed  of  a  proviso 
for  questions  being  settled  by  arbitration,  or  for  the  adoption  of  some 
different  rule  of  administration  from  that  adopted  in  bankruptcy,  aa,  for 
example,  with  respect  to  joint  and  separate  creditors. 
[246] 
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The  appellant  was  the  trustee  of  a  trust-deed  registered  under 
the  192d  section  of  the  Bankruptcy  Act,  1861,  and  the  appeal  was 
from  the  decision  of  Mr.  Commissioner  Fane,  dismissing  the 
appellant's  petition,  which  sought  a  declaration  that  the  respon- 
dents were  not  entitled  to  a  specific  lien  on  part  of  the  trust  prop- 
erty. 

The  trust-deed  was  an  indenture,  dated  the  5th  of  September, 
1862,  and  made  between  Walter  Josephs  of  the  first  part, 
the  appellant  therein  described  as  "  trustee  *  for  himself  *  319 
and  the  rest  of  the  creditors  of  the  said  Walter  Josephs  "  of 
the  second  part,  and  the  several  other  persons  whose  names  and 
seals  were  thereunto  subscribed  and  set,  being,  respectively,  credit- 
ors of  Walter  Josephs  of  the  third  part.  It  contained  a  recital  to 
the  effect,  that  Walter  Josephs  had  lately  carried  on  business  under 
tte  style  of  Walter  Josephs  &  Co. ;  and  another  recital,  which  was 
in  the  following  terms :  "  And  whereas  the  said  Walter  Josephs 
has  become,  and  is  now  justly  and  truly  indebted  unto  the  said 
several  persons  parties  hereto  of  the  second  and  third  parts,  in  the 
several  sums  of  money  set  opposite  to  their  respective  names  in 
the  schedule  hereunder  written,  which  he  is  unable  to  pay  in  full ; 
and  he  hath  therefore  proposed  and  has  agreed  to  assign  all  his 
estate  and  effects  unto  the  said  Jones  Spyer,  for  the  benefit  of  his 
creditors,  as  hereinafter  mentioned." 

By  the  witnessing  part  of  the  deed,  Walter  Josephs  assigned  to 
the  appellant,  his  executors,  administrators,  and  assigns,  all  and 
every  the  stock  in  trade,  goods,  wares,  merchandises,  books  of 
account,  debts,  sum  and  sums  of  money,  and  all  securities  for 
money,  vouchers  and  other  documents  and  writings,  and  all  other 
the  personal  estate  and  effects  whatsoever  and  wheresoever  of 
Walter  Josephs,  except  leasehold  estates  and  shares  in  any  com- 
pany or  undertaking,  in  possession,  reversion,  remainder,  or 
expectancy,  upon  trusts  of  the  ordinary  kind  for  collection  and 
realization.  The  proceeds  were  to  be  held  upon  trusts  thus 
expressed :  '^  in  the  first  place,  to  retain  and  reimburse  himself  all 
costs,  charges  and  expenses  of  preparing,  and  making  such  sales 
respectively  and  attending  the  recovery,  collecting,  and  getting  in 
the  said  debts  and  other  trust  moneys,  together  with  commissions 
and  allowances  usual  among  merchants ;  and  also  all  costs, 
charges  and  expenses  of  proposing,  *  preparing,  engrossing,  *  320 
and  executing  these  presents,  and  incident  thereto,  including 
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therein  the  costs,  charges,  and  expenses  incurred  in  respect  of 
meetings  and  other  business  preliminary  thereto ;  and  also  to  pay 
all  salaries,  wages,  charges,  and  allowances  to  be  made  to  clerks, 
accountants,  agents,  and  subordinates ;  and,  in  the  last  place,  shall 
pay,  retain,  and  satisfy  ratably  and  proportionately,  and  without 
any  preference  or  priority,  to  the  said  Jones  Spyer,  and  the  other 
persons  parties  hereto  of  the  third  part  who  shall  execute  these 
presents,  the  several  debts  or  sums  of  money  set  opposite  to  their 
respective  names  in  the  said  schedule  hereto,  and  all  other  the 
creditors  of  the  said  Walter  Josephs,  subject  to  the  covenant  here- 
inafter contained  for  verifying  the  amounts  thereof,  and  to  pay  the 
residue  (if  any)  of  the  said  moneys  unto  the  said  Walter  Josephs, 
his  executors,  administrators  or  assigns." 

Then  followed  a  provision,  enabling  the  appellant  to  employ 
Walter  Josephs,  or  any  other  person  or  persons,  as  managers, 
accountants,  clerks,  agents,  or  collectors,  in  winding  up  the  affairs 
of  the  estate,  and  in  collecting  and  getting  in  the  trust  estate  and 
effects,  and  in  carrying  on  the  business  if  thought  expedient  by 
him,  and  to  allow  Walter  Josephs,  or  any  other  person  or  persons 
so  employed,  out  of  the  trust  estate  such  sum  and  sums  as  to  the 
appellant  should  seem  proper.  Then  came  ordinary  trustee  clauses, 
and  a  power  of  attorney  from  Walter  Josephs  to  the  appellant, 
expressed  to  be  given  ''  with  the  consent  of  the  said  several  credit* 
ors  parties  hereto  of  the  third  part.". 

The  deed  proceeded  to  the  following  effect :  — 

"  Provided  always,  and  it  is  hereby  covenanted  and  agreed  by 
and  between  the  several  parties  hereto,  that  it  shall  be  law* 

*  821    ful  for  the  said  Jones  Spyer,  at  the  *  expense  of  the  said 

trust  estate,  to  require  the  amount  of  any  debt  or  debts  of 
any  or  either  of  the  several  creditors,  parties  hereto,  to  be  verified 
by  solemn  declaration  or  in  such  other  manner  as  to  the  said 
trustee  shall  seem  expedient,  and  in  the  event  of  any  such  creditor 
or  creditors  refusing  or  failing  so  to  verify  his  or  their  debt  or  debts, 
or  declining  to  execute  these  presents,  then  such  creditor  or  credi- 
tors so  refusing  or  failing  or  declining  as  aforesaid  shall  lose  all 
benefit,  dividends,  and  advantage  to  be  derived  from  or  otherwise 
claimed  under  these  presents,  any  thing  herein  contained  to  the 
contrary  notwithstanding.  And,  thereupon,  the  said  Jones  Spyer 
is  hereby  authorized  and  empowered  (but  it  is  not  incumbent  on 
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him)  to  pay  such  last-mentioned  dividends  or  dividend  unto  Walter 
Josephs,  his  executors,  administrators,  or  assigns:  and  the  said 
Jones  Spyer  is  hereby  authorized  and  empowered  to  pay  or  make 
sach  arrangements  with  the  creditors  whose  debts  are  under  102., 
and  to  pay  the  costs,  if  any,  of  the  creditors  proceeding  against 
the  said  Walter  Josephs  for  the  recovery  of  their  debts,  as  he  the 
8&id  Jones  Spyer  may  deem  expedient." 

The  deed  contained  a  proviso  and  agreement,  that  any  resolution 
signed  by  the  majority  in  number  and  value  of  the  creditors,  par- 
ties to  the  deed,  should  be  binding  on  all  the  several  ^^  creditors 
hereto,"  and  should  be  effectual  for  the  allowance  and  passing  of* 
tlie  accounts  of  the  appellant,  and  for  discharging  him  from  the 
trusts  of  the  deed,  and  from  all  claims  and  demands  in  respect 
thereof:  and  that  all  questions  relating  to  the  trust  estate  should 
be  decided  according  to  English  bankrupt  law  ;  followed  by  further 
trustee  clauses.  Then  came  a  general  release  on  the  part  of  the 
creditors,  parties  thereto  '^  of  the  second  and  third  parts,"  but 
without  prejudice  to  securities  and  rights  against  persons  other  than 
Walter  Josephs. 

*  There  wis  also  a  covenant  on  the  part  of  Walter  *  322 
Josephs,  at  the  request  of  the  appellant,  and  at  the  expense 
of  the  trust  estate,  to  convey,  surrender,  assign,  or  otherwise 
assure  all  freehold,  copyhold  and  leasehold  estates  and  shares  of 
or  to  which  Walter  Josephs  was  then  seised,  possessed,  interested 
or  entitled  in  possession,  reversion,  remainder,  or  expectancy, 
subject  to  any  encumbrances  affecting  the  same  or  any  part  or  parts 
thereof,  to  the  appellant,  upon  the  trusts  aforesaid,  or  in  such  other 
nianner  as  he  should  direct.  And  there  was  a  proviso  avoiding 
the  release,  in  the  event  of  Walter  Josephs  having  concealed  or 
kept  back  any  part  of  his  estate  or  effects  to  the  value  of  20Z. 

The  deed  was  assented  to  by  the  requisite  majority,  including 
the  respondents,  whose  several  assents,  however,  were  as  follows : 
^'  We  object  to  execute  such  deed  as  we  claim  a  specific  lien  upon 
the  proceeds  of  certain  goods,  which  constitute  a  considerable  part 
of  our  debt ;  but,  subject  and  without  prejudice  to  our  claim  to  be 
Pftid  specifically  out  of  such  proceeds,  we  assent  to  and  approve  of 
Buch  deed  of  assignment." 

The  deed  having  been  registered  under  the  192d  section  of  the 
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Bankruptcy  Act,  1861,  (a)  the  appellant  Jones  Spyer,  the  trustee, 
presented  the  above-mentioned  petition  to  the  Court  of  Bankruptcy, 
for  the  purpose  of  contesting  the  respondent's  claim  to  a  specific 
lien.  On  this  petition,  the  commissioner  expressed  his  opinion 
that  several  of  the  provisions  of  the  Act  of  Parliament  had 

*  823    not  been  observed,  and  that  he  was  therefore  unable  *  to 

proceed  further  in  the  matter,  and  made  the  above-men- 
tioned order  of  dismissal,  with  costs ;  which,  however,  the  com- 
missioner thought,  ought  to  be  paid  out  of  the  trust  estate. 

Mr.  Bacon  and  Mr,  Roxburgh^  for  the  appellant.  —  The  objec- 
tions urged  against  the  case  of  the  appellant  on  the  part  of  the 
respondents  in  the  Court'  below  were  these.  It  was  said,  that  the 
deed  was  not  one  within  the  protection  of  the  192d  section  of 
the  Bankruptcy  Act,  1861 :  first,  because  a  portion  of  the 
debtor's  property  was  excluded  from  the  assignment ;  secondly, 
because  the  trustee  was  authorized  to  return  a  part  of  the  debtor's 
property  to  the  debtor ;  thirdly,  because  the  trustee  was  empow- 
ered to  pay  creditors  under  10?.  in  full,  and  to  pay  the  costs  of 
creditors  proceeding  against  the  debtor;  and  fourthly,  because 
creditors  who  did  not  execute  the  deed  were  excluded  from  its 
benefits.  In  the  next  place,  it  was  argued  that  secured  creditors 
should  have  been  reckoned  at  the  full  amount  of  the  sums  due  to 
them,  in  computing  the  statutory  majority  of  creditors  executing, 
assenting  to  or  approving  the  deed :  and,  lastly,  it  was  contended 
that  as  the  respondents  had  not,  as  was  contended,  submitted  and 
did  not  submit  to  the  jurisdiction  of  tlie  Court  of  Bankruptcy,  that 
Court  had  no  jurisdiction  to  decide,  as  against  them,  the  question 
of  lien. 

[Mr.  Sargood^  for  the  respondents,  admitted  that  after  deducting 

the  values  of  securities  held  by  secured  creditors,  the  majority  of 

creditors  required  by  the  first  condition  of  the  Bankruptcy  Act, 

1861,  sect.  192,  had  been  obtained.     He  also  stated  that, 

*  824  after  Ez  parte  Morgan^  (6)   *  he  did  not  intend  further  to 

(a)  The  material  sections  of  the  Acts  of  Parliament  referred  to  during  the 
arguments,  and  in  the  judgment,  in  the  present  case,  are  set  out  above,  p.  230, 
sqq.n  notes,  and  p.  267,  note. 

(6)  Supra,  p.  2S8. 
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press  the  objection  that  secured  creditors  were  not  reckoned 
at  the  full  amount  of  the  sums  due  to  them,  or  the  objection,  that 
the  leasehold  property  and  shares  of  the  debtor  were  improperly 
excepted  from  the  assignment.] 

Then  the  trust  here  is  not  for  some  only  of  the  creditors  as  it 
was  in  Ex  parte  Morgan^  but  is  for  all.  The  subsequent  provision, 
that  creditors  declining  to  execute  the  deed  shall  be  excluded, 
cannot  invalidate  it.  For  no  application  for  them  to  execute  the 
deed  would  be  made,  their  assent  or  approval  being  sufficient  even 
for  the  purpose  of  constituting  a  majority ;  and  even  where  a  time 
is  fixed  for  the  execution  of  the  deed,  a  creditor  is  not  excluded 
who  comes  in  afterwards.  Whitmore  v.  Turqitand.  (a)  As  no  cred- 
itor is  excluded,  the  deed  is  within  the  terms  of  the  192d  section  ; 
and  any  of  this  debtor's  creditors  could,  by  application  to  the 
trustee,  or,  if  necessary,  by  applying  under  the  Bankruptcy  Act, 
1861,  to  the  Court  of  Bankruptcy,  have  obtained  his  dividend. 
There  remains  the  objection  as  to  the  jurisdiction  ;  but  that  is 
answered,  if  not  by  the  enactment  contained  in  the  136th  section 
of  the  Act  of  1861,  by  the  enactment  contained  in  the  197  th  sec- 
tion. 

[The  Lord  Chancellor.  —  Is  not  this  question  involved  in  the 
other  ?  If  the  deed  is  a  valid  deed  within  the  192d  section,  are 
not  tlie  respondents  bound  by  it  in  their  capacity  of  creditors  ?  If 
they  are  bound  by  the  deed,  the  Court  has  jurisdiction  over  them.] 

Quite  so :  audit  cannot  be  worth  the  respondents'  while  to  upset 
the  deed  in  bankruptcy,  simply  for  the  purpose  of  having  the 
question  of  their  specific  liens  determined  by  a  suit  in  equity. 
But,  however  that  may  be,  the  respondents  have,  as  a 
matter  of  fact — save  with  *  respect  to  this  one  question  *325 
of  their  specific  liens  —  assented  to  this  deed. 

Mr,  Sargood,  for  the  respondents.  —  This  is  a  deed  for  the 
benefit  of  the  debtor,  not  for  the  benefit  of  the  creditors  ;  and  it  is 
open  to  several  objections.  It  is  true,  that  the  division  is  to  be 
made  amongst  the  trustee  and  the  creditors  who  shall  execute, 

(a)  IJ.  &  H.  444;  3  De  G.,  F.  &  J.  107. 
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and  all  other  the  debtor's  creditors  ;  but  that  is  subject  to  a  pro- 
viso and  covenant  by  the  parties  to  the  deed,  that  they  must  verify 
the  amounts  due  to  them  as  the  trustee  may  require,  and  that  any 
creditor  who  fails  so  to  verify  or  declines  to  execute  the  deed  shall 
be  excluded,  and  that  the  dividend  of  such  creditor  may  be  paid  to 
the  debtor. 

[The  Lord  Chancellor.  —  The  clause  being  of  the  nature  of 
a  clause  of  forfeiture  should  be  construed  strictly.  So  construed, 
it  is  nonsense  ;  for  it  is  to  operate  in  the  event  of  some  of  the  par- 
ties to  the  deed,  of  the  third  part,  declining  to  execute  it ;  those 
parties  being  expressed  to  be  persons  whose  names  and  seals  are 
subscribed  and  set  to  the  deed.] 

Again,  the  trustee  is  authorized  to  make  such  arrangements 
with  the  creditors  the  debts  due  to  whom  are  under  lOZ.,  and  to 
pay  the  costs  of  the  creditors  proceeding  against  the  debtor  for  the 
recovery  of  their  debts,  as  the  trustee  may  deem  expedient.  Each 
of  these  provisions  contravenes  the  spirit  of  the  Act  of  Parliament 
by  subverting  that  due  equality  amongst  the  creditors  \yhich,  as  it 
was  required  in  the  case  of  arrangements  by  deed  under  the  Bank- 
rupt Law  Consolidation  Act,  1849,  Gardner  v.  Chapman^  (a)  so 
should  obtain  in  deeds  of  the  like  nature  under  the  Bankruptcy 

Act,  1861.  Finally,  the  Court  of  Bankruptcy  had  no  juris- 
*  326    diction  in  the  matter,  whether  the  deed  was  good  *  or  bad, 

for  it  is  the  case  both  of  the  appellant  and  of  the  respon- 
dents, that  the  latter  are,  as  regards  the  securities,  which  they 
claim,  and  their  rights  to  them,  strangers  to  the  deed,  who  have 
not  in  any  way  submitted  to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy, and  over  whom  that  Court,  consequently,  has  no  control. 
Neither  the  136th  nor  the  197th  section,  relied  on  on  the  other 
side,  gives  that  control;  the  former  applying  only  to  persons 
claiming  under  a  trust-deed  ;  and  the  latter  to  creditors  bound  by 
the  deed  ;  and  the  respondents  prefer  to  try  any  questions  which 
may  arise  in  connection  with  their  specific  liens  before  the  ordinary 
tribunals  of  the  country. 

Mr.  Roxburgh  (who  was  desired  to  confine  his  reply  to  the  argu- 
ment, as  to  the  inequality  created  amongst  the  creditors  by  the 

(a)  8  C.  B..  N.  S.  817. 
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proTision  in  the  deed  empowering  the  trustee  to  make  arrange- 
ments with  creditors,  the  amounts  due  to  whom  were  respectively 
under  lOZ.),  in  reply.  —  With  regard  to  the  argument  that  this 
provision  is  contrary  to  the  spirit  of  the  Act,  and  creates  an 
inequality  amongst  the  creditors,  the  answer  is,  that  the  language 
of  the  192d  section  of  the  Bankruptcy  Act,  1861,  in  the  seventh 
condition  specified  in  that  section,  does  not  mean  an  equal  distri- 
bation,  necessarily,  but  a  distribution  according  to  the  conti*act 
between  the  parties ;  as  appears  from  the  197th  section,  which 
shows  that  the  legislature  contemplated  the  case  of  a  deed  opeiv 
ating  under  these  sections,  although  it  may  provide,  that  the 
distribution  should  be  otherwise  than  as  in  bankruptcy.  The 
introduction,  therefore,  of  the  clause,  which  is  a  contract  between 
the  parties,  does  not  invalidate  the  deed,  as  one  intended  to  operate 
under  the  192d  section. 

•The  Lord  Chancellor.  —  The  only  difficulty  I  feel  is  *327 
upon  the  clause  providing  for  arrangements  with  creditors 
the  amounts  due  to  whom  are  respectively  less  than  107.  The 
power  given  to  the  trustee  of  paying  the  costs  of  creditors  proceed- 
ing against  the  debtor  for  the  recovery  of  the  amounts  due  to 
them,  I  do  not  think  objectionable.  It  might  be  the  means  of 
preserving  the  assets  for  equal  distribution. 


Judgment  reserved. 


July  80. 


The  Lord  Chancellor.  —  This  was  an  objection  to  the  validity 
of  a  trust-deed,  founded  upon  the  circumstance  that  in  the  deed  is 
a  power  given  to  the  trustee  of  paying  in  full  creditors  under  10/. 
It  is  a  power  without  any  obligation  to  exercise  it,  —  a  power 
committed  entirely  to  the  discretion  of  the  trustee.  It  was  said, 
that  to  pay  these  creditors  in  full  was  at  variance  with  the  rule  of 
administration  in  bankruptcy,  and  that,  therefore,  the  deed  was 
avoided.  If  it  had  been  a  trust,  or  absolute  direction  to  pay,  there 
might  have  been  ground  for  the  objection ;  but,  inasmuch  as  the 
deed  professes  only  to  give  liberty  to  the  trustee,  if  the  exercise  of 
-that  liberty  be  at  variance  with  the  duty  and  obligation  of  the 
trustee,  as  declared  by  the  rest  of  the  deed  and  the  law  applicable 
to  it,  then  the  liberty,  being  repugnant  to  the  higher  duty,  is 
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simply  a  power  which  the  trustee  has  no  right  to  exercise, 

*  328    I  must,  therefore,  hold  that  the  power  is  no  objection  to  *  the 

validity  of  the  deed ;  but  that  the  power  being  repugnant  to 
the  duty  of  the  trustee  cannot  be  exercised  by  the  trustee. 

Much  misapprehension  has  arisen  with  regard  to  these  trust- 
deeds,  from  not  attending  to  the  full  effect  and  meaning  of  the 
197th  clause  of  the  Act  of  1861.  There  is,  undoubtedly,  some 
obscurity  in  the  antecedent  enactments  of  the  section  192,  arising 
in  a  great  degree  from  amendments  and  alterations  that  were  made 
in  the  language  of  the  original  bill ;  but,  nevertheless,  it  is  clear 
that  the  operation  and  effect  of  a  trust-deed,  duly  registered  in 
conformity  with  the  192d  section,  are  defined  with  accuracy  by  the 
197th  section.  If  such  a  deed  has  been  duly  and  completely  reg- 
istered under  the  192d  section,  that  deed  has  the  full  operation 
and  effect  attributed  to  it  by  the  197th  section,  and  it  subjects  the 
whole  estate  and  effects  of  the  debtor  comprised  in  the  deed  to  be 
applied  for  the  benefit  of  his  creditors  ;  and  the  rights  of  the  cred- 
itors are  defined  by  and  must  be  collected  from  the  197th  section. 
Creditors,  under  a  deed  of  trust,  are  put  in  the  same  position  as 
that  in  which  creditors  under  an  adjudication  are  placed  by  the 
bankrupt  law.  Secured  creditors  therefore  rank  under  the  deed  of 
trust  for  the  amounti^  remaining  after  deduction  of  the  value  of 
their  securities. 

With  regard  to  the  doubt  that  has  been  suggested,  whether  the 
deed  of  trust  affects  the  whole  of  the  estate  of  the  bankinipt,  it  is 
positively  declared  by  the  197th  section,  that  the  creditors  shall 
have  the  benefit  in  like  manner  as  if  the  debtor  had  been  adjudged 
a  bankrupt ;  and  that  the  trustees  and  the  creditors  shall  in  all 
matters  relating  to  the  estate  and  effects  of  such  debtor  (words 
which  are  used  without  any  qualification   or   deduction) 

*  329    *  be  subject  to  the  jurisdiction  of  the  Court  of  Bankruptcy, 

and  shall  have  the  benefit  of  the  provisions  of  the  Act,  in 
the  same  or  like  manner  as  if  the  debtor  had  been  adjudged  bank- 
rupt and  the  trustees  had  been  appointed  assignees.  Then  follows 
a  provision,  that  except  the  deed  directs  otherwise,  with  respect  to 
jurisdiction,  the  Court  in  bankruptcy  shall  have  plenary  jurisdio- 
tion  to  decide  every  question.  Now,  that  exception  refers  to  what 
may  very  naturally  be  put  into  a  deed,  a  proviso  for  questions- 
being  settled  by  arbitration.  It  may  be  also  possible,  that  some 
difierent  rule  of  administration  may  be  adopted,  as,  for  example, 
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that  there  should  be  no  distinction  between  joint  and  separate 
creditors ;  but  the  whole  effect  of  this  197th  section,  if  it  be 
properly  attended  to,  construed,  and  appreciated,  is  to  give  to  the 
deed  the  moment  it  attains  the  character  of  being  a  duly  registered 
deed  a  comprehensive  effect  upon  all  the  estate  and  effects  of  the 
debtor  comprised  in  the  deed,  and  the  particular  operation  of 
making  the  position  and  relative  rights  of  the  trustees  and  cred- 
itors claiming  under  it  the  same  as  the  rights  of  assignees  and 
creditors  under  an  adjudication  in  bankruptcy.  This  is  still  fur- 
ther exemplified  by  the  200th  section ;  for  where  it  is  not  competent 
to  have  a  deed  that  shall  answer  entirely  the  requisites  of  the 
192d  section,  the  model  deed  which  is  given  by  the  schedule  con- 
veys all  the  estate  and  effects  of  the  debtor  in  like  manner  as  if  he 
had  become  a  bankrupt.  It  is  further  illustrated  by  the  198th 
section,  which  deprives  the  creditor,  who  has  assented  to  the  deed 
of  trust,  or  is  bound  by  the  deed  of  trust,  from  having  recourse  to 
any  process  whatever  against  either  the  estate  or  tlie  person  of  the 
debtor. 

I  am,  therefore,  of  opinion  in  the  present  case,  that  the 
objection  is  not  well  founded.  The  deed  of  trust  *  states  *  830 
an  intention  to  have  the  whole  estate  of  the  debtor  admin- 
istered as  if  it  were  a  case  of  bankruptcy,  and  that  the  debts  shall 
be  paid  to  the  creditors  and  all  questions  relating  to  the  trust 
estate  decided  according  to  English  bankrupt  law.  The  particular 
power  or  liberty  given  to  the  trustee  is,  therefore,  repugnant  to 
and  inconsistent  with  the  general  tenor  of  the  deed,  and  with  the 
enactments  under  which  the  deed  now  comes.  I  therefore  hold, 
that  that  power  cannot  be  exercised,  and  that  it  forms  no  objection 
to  the  validity  of  the  deed  and  the  capacity  of  registering  it  under 
the  statute. 
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Ex  parte  SAMUEL  MENDEL. 

In  the  Matter  of  JOHN  MOOR'S  ASSIGNMENT. 

1864.    January  20.    February  10.    Before  the  Lord  Chancellor  Lord  Wkst- 

BURY. 

The  15dd  section  of  the  Act  of  1861,  proYiding  for  the  admission  of  a  proof 
when  a  bankrupt  is,  at  the  date  of  the  adjudication,  liable  to  a  demand  in  the 
nature  of  damages  which  are  unliquidated,  only  applies  to  cases  in  which  the 
cause  of  action  is  complete  before  the  adjudication. 

The  date  of  a  trust-deed  in  the  form  set  out  in  schedule  D.  to  the  Act  of  1861, 
is  that  of  the  supposed  adjudication  to  which  the  197th  section  refers. 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  Atrton, 
of  the  Court  of  Bankruptcy  for  the  Leeds  district,  rejecting  a  proof 
under  a  trust-deed. 

John  Moor,  who  was  a  seed  crusher,  entered  on  the  28th  of 
July,  1862,  into  a  contract  with  Samuel  Mendel  for  the  sale  to 
him  of  ten  tons  of  oil  at  86«.  6d.  per  hundred  weight,  good  iron- 
bound  casks  included,  to  be  delivered  free  to  craft  or  trucks,  during 
the  month  of  January,  1863,  and  also  into  similar  contracts  with 
Mr.  Mendel,  for  the  sale  and  delivery  to  him  of  similar  quantities 
of  oil,  during  each  of  the  months  of  February,  March,  April,  May, 

and  June,  at  prices  specified  in  the  contracts. 
*  831  *  On  the  30th  of  Jaimary,  1863,  Mr.  Moor  executed  to 
the  respondents  a  deed  of  assignment  for  the  benefit  of  his 
creditors,  in  the  form  given  in  schedule  D.  to  the  Bankruptcy  Act, 
1861,  (a)  and  did  not  fulfil  any  of  the  contracts  for  the  delivery  of 
oil  into  which  he  had  entered  with  Mr.  Mendel.  On  the  26th  of 
February,  1862,  the  deed  was  registered  under  the  Bankruptcy 
Act,  1861,  §  192.  Mr.  Mendel  claimed  under  the  153d  and  197th 
sections  of  the  Bankruptcy  Act,  1861,  to  be  admitted  to  prove 
against  the  trust  estate  under  the  deed,  in  respect  of  unliquidated 
damages  for  the  breach  of  Mr.  Moor's  contracts,  deposing  that  he 
had  been  by  the  non-delivery  of  the  oil  compelled  to  purchase  and 
had  purchased  other  oil  at  prices  which  he  stated,  and  that  his 

(a)  See  it  and  the  other  sections  of  the  Bankruptcy  Act,  1S61,  referred  to 
in  the  arguments  and  judgment  in  the  present  case,  stated  above,  pp.  232,  sqq.^ 
note,  and  in  note  (&)  on  next  page. 
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consequent  loss  had  been  1646^  16«.  6d.    He  now  appealed  from 
fhe  rejection  by  the  commissioner  of  the  proof  so  tendered. 

Mr.  Daniel  (^Mr,  Sargood  with  him),  for  the  appellant.  —  The 
qoestion  is^  whether,  under  the  153d  section  of  the  Bankruptcy 
Act,  1861,  (a)  this  is  a  provable  debt.  The  law  as  it  stood  pre- 
viously to  the  passing  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  was  not  sufficiently  extended  by  the  178th  section  of 
that  Act,  which  *  provides  for  the  admission  of  proofs  for  *  832 
oontmgent  liabilities,  and  which  came  in  question  in  Ex 
parte  Todd,  (6)  and  Hx  parte  BarwU.  (<?)  The  153d  section  of 
the  present  Act  was  intended  to  comprehend  cases  such  as  arose 
in  Oreen  y.  Bicknell,  (cj)  where  a  contract  was  broken  before  the 
bankruptcy,  and  also  such  as  arose  in  Boorman  v.  Naih,  (e)  where 
a  contract  was  entered  into  before,  but  was  broken  after,  the  bank- 
roptcy  of  one  of  the  contractors.  In  neither  of  those  cases  was 
the  demand  held  to  have  been  provable.  The  defect  in  the  state  • 
of  the  existing  law  in  this  respect  having  been  often  complained 
of,  it  is  presumable  that  the  legislature  in  applying  itself  to  the 
qnestion  of  devising  a  remedy  by  the  153d  section  of  the  Bank- 
ruptcy Act,  1861,  meant  that  remedy  to  be  full  and  complete* 
The  presumption  being  in  favour  of  a  liberal  construction  of  the 
provision,  I  submit  that  that  presumption  is  not  contravened  by 
the  language  of  the  section.  The  statute  does  not  require  the 
demand  to  be  in  respect  of  a  contract  broken.  Liability  exists 
under  a  contract  although  it  has  not  been  broken,  and  the  word 
^^  hable  "  should  be  construed  to  include  demands  actual  or  pos- 
sible, present  or  future. 

Again,  the  date  of  the  supposed  adjudication  of  bankruptcy  in 

(a)  Which  enacts  as  follows:  ** If  any  bankrupt  shall  at  the  time  of  adjadi- 
catioo  be  liable,  by  reason  of  any  contract  or  promise,  to  a  demand  in  the 
nature  of  damages  which  have  not  been  and  cannot  be  otherwise  liquidated  or 
ascertained,  it  shall  be  lawful  for  the  Court  acting  in  prosecution  of  such  bank- 
ruptcy to  direct  such  damages  to  be  assessed  by  a  jury,  either  before  itself  or  in 
a  Court  of  law,  and  to  give  all  necessary  directions  for  such  purpose ;  and  the 
amount  of  damage,  when  assessed,  shall  be  provable  as  if  a  debt  due  at  the 
time  of  the  bankruptcy :  provided  that,  in  case  all  necessary  parties  agree, 
the  Court  shall  have  power  to  assess  such  damages  without  the  intervention  of 
a  jury  or  a  reference  to  a  Court  of  Law.'* 

Qi)  6  De  G.,  M.  &  G.  744.  (c2)  S  Ad.  &  £1. 701. 

(c)  Ih.  762,  769.  («)  9  B.  &  C.  146. 
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the  197th  section  is  not,  as  the  commissioner  has  assumed,  the 
date  of  the  execation  of  the  deed,  the  30th  of  January,  1863,  but 
the  date  of  its  registration,  the  26th  of  February,  1863.  Other- 
wise, if  it  should  be  held  that  the  present  is  not  a  case  within  the 
153d  section,  the  appellant  will  lose  all  benefit  under  the  deed, 
and  at  the  same  time  be  debarred  by  the  effect  of  the  199th  section 
from  taking  other  proceedings. 

*  333        *  Mr.  Bacon  and  Mr.  De  Gex^  for  the  respondents,  the 

trustees  of  the  deed  of  assignment.  —  Tlie  object  of  the  pro- 
vision appears  clearly  from  its  terms.  It  was  to  remove  the  objec- 
tion arising  from  the  damages  not  being  liquidated,  not  that  arising 
from  their  not  having  been  incurred.  When  the  legislature  has 
attempted  to  provide  for  the  proof  of  future  or  contingent  demands, 
it  has  accompanied  the  provision  with  machinery  for  the  purpose 
of  doing  justice  to  other  claimants,  and  prevent  the  administration 
of  the  assets  being  delayed  by  the  newly  introduced  species  of 
proof.  Thus,  when  future  debts  were  first  made  provable,  a  rebate 
was  directed  to  be  made ;  next,  when  contingent  debts  were  intro- 
duced by  the  6  Geo.  4,  c.  16,  §  56,  which  was  repeated  in  the 
177th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  a 
provision  for  valuation  was  also  introduced,  which  now  forms  part 
of  the  last-mentioned  section,  and  so  essential  a  part  was  the 
machinery  considered  of  the  provision,  that  contingent  debts  not 
capable  of  being  valued  were  at  first  held  not  provable.  Although 
that  was  not  followed,  yet  In  re  O-ales,  (a)  and  the  cases  there 
referred  to,  show  with  what  care  the  provision  was  applied.  The 
contingent  liability  clause  of  the  Act  of  1849  (§  178)  is  also  framed 
so  as  to  exclude  indefinite  claims  by  authorizing  the  Court  to 
expunge  a  claim  not  matured  into  a  proof  within  six  months.  If 
the  appellant  is  right,  a  claim  in  respect  of  a  contingent  unliqui- 
dated liability  would  be  retained,  when  one  for  a  contingent  liqui- 
dated liability  might  not.  The  Lord  Chief  Baron  said  in  one 
case,  that  less  mischief  would  arise  from  repealing  than  from 
extending  provisions  of  this  kind.  The  section  in  the  present  Act 
contains  no  such  machinery  or  safeguard.  ^  The  result  of  constru- 
ing it  as  the  appellant  contends  would  be  that  the  trustees 

*  334    or  assignees  woidd  hasten  to  *  make  a  distribution  for  the 

purpose  of  shutting  out  possible  unliquidated   claims,  so 

(a)  De  Gex,  100. 
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that  the  possible  claimant  would  be  the  first  and  most  frequent 
sufferer:  for,  his  demand  being  provable,  it  would  be  barred  by 
the  order  of  discharge,  and  yet  he  would  get  no  part  of  the  assets ; 
for  the  effect  of  the  order  of  discharge  does  not  and  could  not  be 
made  to  depend  on  the  existence  of  assets  at  the  time  when  the 
damage  actually  occurred.  No  contractor  can  be  said  to  be  '^  lia- 
ble ''  within  the  meaning  of  the  section  until  a  breach  of  the 
contract;  and  this  reasonable  interpretation  is  supported  by  a 
consideration  of  the  object  of  the  bankruptcy  and  of  a  trust-deed, 
tIz.,  a  present  distribution  of  the  balance  of  the  debtor's  assets 
amongst  existing  creditors.  Whereas,  if  the  construction  sub- 
mitted on  behalf  of  the  appellant  is  correct,  no  distribution  could 
take  place  for  an  indefinite  period.  On  the  second  point,  we  sub- 
mit that  the  commissioner  is  also  right  in  the  view  which  he  has 
taken  of  the  date  to  be  attributed  to  the  supposed  adjudication  of 
bankruptcy.  .  The  language  of  the  statutory  form  of  deed  settles 
this.  It  is  '^  as  if  he  had  been  adjudicated  bankrupt  at  the  date 
hereof,"  nor  is  this  at  all  inconsistent  with  any  other  part  of  the 
Act.  It  would  be  impossible  to  make  the  affidavit  required  by 
the  5th  condition  specified  in  the  192d  section  prospectively  and 
with  a  reference  to  what  might  be  the  state  of  circumstances  at 
the  time  of  the  registration  of  the  deed,  or  consequently  to  know 
what  ad  valorem  stamp  the  deed  must,  under  the  4th  condition 
previously  to  being  produced  and  left  for  registration  at  the  office 
of  the  chief  registrar,  have  been  impressed  with  or  have  had 
aflSxed  to  it. 

[The  Lord  Chancellor.  —  Resort  has  not  apparently  in  the 
present  case  been  had  to  the  statutory  form  of  deed,  by  reason  of 
the  existence  of  the  circumstances  under  which  the  200th  section 
requires  that  form  to  be  used.] 

That  does  not  appear.    But  as  the  form  is  given  in  the 
*  schedule  to  the  Act,  it  must  be  assumed  not  to  be  contrary    *  885 
to  the  provisions  of  the  Act  itseli^  and  its  language  is  dis- 
tinct and  unequivocal. 


Mr.  Daniely  in  reply. 
Judgment  reserved. 
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February  10. 

The  Lord  Chancellor  (after  stating  the  nature  of  the  case  and 
the  alteration  of  the  law  made  by  the  section)  proceeded  as  fol- 
lows :  — 

The  learned  commissioner  appears  to  have  thought  that  the  con- 
struction which  he  has  put  upon  the  section  was  not  according  to 
the  intention  of  the  framers  of  it.  I  do  not  agree  in  that  opinion. 
But  I  agree  in  thinking  that,  according  to  the  true  construction  of 
the  Act,  and,  I  think  that,  according  to  the  intention  of  its  fram- 
ers, demands  of  this  nature  should  be  limited  to  cases  in  which  the 
cause  of  action  is  complete  at  the  time  of  the  adjudication,  and 
that  consequently  the  153d  section  only  applies  to  such  demands 
in  the  nature  of  damages  as  are  capable  of  being  enforced  against 
the  bankrupt  at  the  date  of  the  adjudication. 

In  this  case  there  has  been  no  bankruptcy  but  a-  trust-deed  in 
the  form  given  by  one  of  the  schedules  to  the  Act,  and  I  think 
that  the  date  of  the  deed  is  by  the  Act  rendered  equivalent  to  that 
of  an  adjudication  of  bankruptcy.  The  question  therefore  is, 
whether  the  debtor  in  this  case  was  at  the  date  of  the  deed  liable 
by  reason  of  any  contract  or  promise  to  a  demand  in  the  nature  of 
damages.  Now  the  contract  might  be  performed  at  any  time  dur- 
ing the  month  of  January.  The  date  of  the  deed  was  the  80th  of 
January,  so  that  at'the  date  of  the  deed  there  was  an  inter- 

*  336    val  of  time  during  which  the  *  debtor  might  have  delivered 

the  oil.  I  ajn  unable  to  say  that  the  debtor  was,  at  the  date 
of  the  deed,  liable  by  reason  of  any  contract  or  promise  to  a  demand 
in  the  nature  of  damages.  And  I  agree  with  the  argument  which 
has  been  addressed  to  me,  that  it  would  not  be  desirable,  if  it  were 
possible,  by  construction  to  extend  this  interpretation  of  tlie  stat- 
ute ;  for  then  it  would  be  very  difficult  to  define  the  limit  to  which 
it  might  be  extended,  and  great  confusion  would  be  introduced 
into  the  administration  of  the  law  of  bankruptcy  by  the  admission 
of  new  deman'ds  arising  at  indefinite  periods  subsequent  to  the 
adjudication.  It  was  argued  ingeniously  enough  by  Mr.  Daniel,  in 
opposition  to  the  argument  as  to  the  date  of  the  deed  being  equiv- 
alent to  that  of  the  adjudication,  that  inasmuch  as,  if  the  appellant 
had  filed  a  petition  for  adjudication  subsequent  to  the  date  of  the 
trust-deed,  but  before  the  expiration  of  the  time  for  its  registration 
under  the  192d  section,  his  petition  would,  by  the  operation  of  the 
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199th  section,  when  the  deed  was  so  registered,  have  been  dis- 
missed, it  must  be  inferred  that  a  creditor  who  was  thus  deprived 
of  his  remedy  must  have  been  intended  to  be  admitted  under  the 
trust-deed.  But  I  think  that  no  such  consequence  follows.  The 
199th  section  no  doubt  protects  the  trust-deed  from  being  upset 
by  an  adjudication  between  its  date  and  its  registration.  But  the 
remedies  of  creditors  are  left  in  other  respects  untouched,  and  the 
remedy  of  the  present  appellant  will  remain,  subject  to  this  obser- 
yation,  that  by  reason  of  this  enactment  he  is  unable  to  interfere 
with  the  validity  of  the  trust-deed.  I  think,  therefore,  that  no  such 
inference  can  be  drawn  from  ^he  199th  section  as  would  wigrrant 
any  other  construction  of  the  153d  section  than  that  which  the 
commissioner  has  put  upon  it,  and  of  which  I  entirely  approve.  I 
aflirm  the  commissioner's  order  and  dismiss  the  appeal  with  costs. 


•WARNER    V.   SMITH.  *887 

1863.    February  24.    Before  the  Lobds  Justicrs. 

The  two  defendants,  who  carried  on  business  in  partnership  as  ship  and  insur- 
ance brokers,  and  the  plaintiff  who  carried  on  business  alone  as  a  merchant 
and  commission  agent,  jointly  agreed  to  supply  arms  to  a  foreign  govern- 
ment. In  the  first  contract  with  that  government,  the  defendants  were 
described  only  by  their  partnership  name,  and  it  was  signed  on  their  behalf 
in  that  name.  The  second  contract  was  signed  by  an  agent  of  the  plaintiff 
and  defendants,  who  was  described  in  it  as  acting  on  behalf  of  the  defendants 
(giring  only  the  name  of  the  firm)  and  the  plaintiff,  and  as  *'  agent  of  the 
two  houses  above  named.*^  Hddt  reversing  the  decision  of  the  Court  below, 
that  on  the  form  of  these  contracts  in  the  absence  of  evidence  to  the  contrary, 
the  adventure  must  be  considered  to  have  been  undertaken  by  the  defendants 
as  one  person  and  the  plaintiff  as  another  person,  and  not  by  the  three  as 
individuals,  and  that  the  plaintiff  was  entitled  to  a  moiety  of  the  profits. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice-Chan- 
cellor  Stuart,  declaring  tliat  the  plaintiff  was  entitled  to  one-third 
of  the  profits  of  a  joint  adventure,  and  ordering  him  to  pay  the 
costs  of  the  suit. 

The  plaintiff  carried  on  the  business  of  a  merchant  and  commis- 
sion agent  in  London.    The  defendants,  J.  H.  Smith  and  F.  Greg- 
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017,  carried  on  business  as  ship  and  insurance  brokers  in  London, 
under  the  firm  of  "  Messrs.  Smith  &  Gregory." 

In  1859  an  application  was  made  to  the  defendants  to  make  a 
tender  for  20,000  stand  of  arms,  to  be  supplied  for  the  Piedmontese 
army.  The  defendants  applied  to  the  plaintiff,  and  it  was  arranged 
that  the  plaintiff  and  defendants  should  undertake  the  contract, 
and  share  the  profit  and  loss. 

On  the  6th  of  December,  1859,  the  plaintiff  and  defendants 
accordingly  entered  into  a  contract  with  Messrs.  Delarue  &  Co., 
bankers,  of  Genoa,  to  supply  the  arms  for  53,000Z.  This  contract 
was  ^rawn  up  and  signed  at  Paris,  in  the  French  language ;  M. 
Oamille  Heurtier  signed  it  on  behalf  of  Delarue  &  Co.,  and  M. 
Achille  Ambroise  on  behalf  of  the  plaintiff  and  defendants. 

*  338    The  *  following  is  a  translation  of  the  parts  material  for  the 

present  purpose:  — 

"  Between  the  undersigned,  —  1.  Messrs.  Smith  &  Gregory,  mer- 
chants, residing  at  No.  17  Gracechurch  Street,  London,  and  Arthur 
Warner,  merchant,  residing  and  domiciled  at  No.  31  Threadneedle 
Street,  London,  of  the  one  part ;  2.  M.  Achille  Ambroise,  merchant, 
domiciled  in  Paris,  12  Rue  de  M^nars,  acting  as  agent  and  corre- 
spondent of  the  above,  of  the  other  part ;  3.  and  M.  Oamille  Heur- 
tier, merchant,  residing  and  domiciled  in  Paris,  44  Rue  de  Marais, 
St.  Martin,  em{)Owered  and  acting  in  the  name  and  as  the  special 
delegate  of  Messrs.  Delarue  &  Oo.,  bankers,  residing  and  domiciled 
at  Genoa,  Italy,  under  a  power  of  attorney  delivered,  Ac,  also  of 
the  other  part,  It  has  been  agreed  and  determined  as  follows :  1st 
article.  Messrs.  Smith  &  Gregory,  Arthur  Warner,  and  Ambroise 
undertake  to  furnish  and  deliver  to  Messrs.  Delarue  &  Oo.," 
&c.  .  •  • 

Throughout  the  contract  the  stipulations  were  expressed  as 
between  Delarue  &  Oo.  and  '^  Messrs.  Smith  &  Gregory,  Arthur 
Warner  and  Ambroise."  And  the  signatures  were  "  Smith  &  Greg- 
ory," "  Arthur  Warner,"  "  Achille  Ambroise,"  "  Oamille  Heurtier 
(special  mandatary  of  Delarue  &  Oo.)." 

Ambroise  had  no  interest  in  the  contract,  except  that  he  was  to 
share  a  commission  to  which  Heurtier  was  entitled. 

On  the  21st  of  March,  1860,  another  contract  for  a  further  sup- 
ply of  arms  was  entered  into  as  follows :  — 
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'^  Between  the  undersigned  —  1st.  Achille  Ambroise,  merchant, 
living  in  Paris,  Rue  M^nars,  acting  in  the  name  and  on 
behalf  of  Messrs.  Smith  &  Gregory,  merchants,  *  living  in  *  839 
London,  17  Gracechurch  Street,  and  Arthur  Warner,  mer- 
chant, living  in  London,  81  Threadneedle  Street;  2d.  In  the 
name  as  agent  and  corres{)Oudent  of  the  two  houses  above  named, 
and  acting  for  them,  of  the  one  part,  and  M.  Baptiste  Malatesta, 
advocate,  living  actually  in  Paris,  23  Rue  de  Laval,  acting  in  the 
name  and  on  behalf  of  the  Tuscan  government,  of  the  other  part. 
It  has  been  stipulated  and  agreed  as  follows :  Messrs.  Smith  & 
Gregory,  Arthur  Warner,  and  Achille  Ambroise  engage  to  get 
manufactured  and  to  deliver  to  the  Tuscan  government  1000  rifled 
carbines,  &c.,  in  every  particular  similar  to  the  2000  rifled  car- 
bines, Ac,  which  are  mentioned  in  the  contract  of  6th  of  December 
last,  entered  into  between  the  three  first-named  parties  and  M. 
Gamille  Heurtier,  furnished  with  powers  from  Messrs.  Delarue  & 
Co.,  bankers,  at  Genoa." 

After  various  stipulations  as  to  delivery  and  payment,  the  con- 
tract concluded  as  follows :  — 

"  Furthermore  the  parties  declare  themselves  willing  to  observe 
all  the  clauses  contained  in  the  contract  of  the  6th  of  December 
last,  and  in  the  letters  which  have  modified  it.  (Signed)  AcH. 
Ambroisb,  Baptiste  Malatesta." 

The  plaintiff  and  defendants  employed  sub-contractors  to  supply 
the  arms.  Many  of  the  ofiers  to  take  sub-contracts  were  made  by 
letters  addressed  to  "  Smith,  Gregory,  &  Warner,"  but  the  accept- 
ance nearly  always  was  in  the  form  "  Smith  &  Gregory  —  Arthur 
Warner."  The  plaintiff  on  three  or  four  occasions  signed  letters 
on  behalf  of  the  three,  —  '*  Arthur  Warner  for  Smith,  Gregory,  & 
Warner,"  or  "for  Smith,  Gregory  &  Warner  —  Arthur 
Warner;"  but  usually  the  signatures  were  in  *the  form,  *  840 
"  Smith  &  Gregory  —  Arthur  Warner."  On  one  occasion 
a  document  was  signed  by  the  defendant  J.  H.  Smith  as  follows : 
"  Smith  &  Gregory  —  J.  Harrison  Smith  for  Arthur  Warner."  The 
invoices  were  sometimes  made  out  by  the  sub-contractors  to  "  Smith, 
Gregory,  &  Warner,"  but  most  of  them  to  "  Smith  &  Gregory  " 
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only.     Mr.  Gregory  took  hardly  any  active  part  in  the  transaction, 
but  Mr.  Smith  acted  on  his  behalf. 

There  was  no  direct  evidence  showing  in  what  shares  the  profits 
were  to  be  divided,  and  the  question  turned  upon  the  inferences  to 
be  drawn  from  the  above  documents.  The  Yice-Ghancellor  held 
that  the  fact  of  two  of  the  three  persons  being  partners  did  not 
affect  the  question,  and  that  the  case  was  governed  by  the  ordinary 
rule  that  the  persons  forming  a  partnership  are,  in  the  absence  of 
evidence  to  the  contrary,  to  be  treated  as  equally  interested.  His 
Honor  accordingly  declared  the  plaintiff  entitled  to  one-third  of 
the  profits.    Tlie  plaintiff  appealed. 

Mr.  Druce,  for  the  appellant.  —  The  contracts  show  that  they 
were  entered  into  by  the  firm  of  Warner  and  the  firm  of  Smith  A. 
Gregory,  and  the  first  inference,  in  the  absence  of  Special  stipula- 
tion, is,  that  the  firms,  not  the  individuals,  were  to  be  interested  in 
equal  shares.  The  first  contract  describes  the  defendants  collec- 
tively as  Smith  &  Gregory,  and  the  collective  signature  Smith  & 
Gregory  is  used ;  thus  treating  them  as,  for  the  purpose  of  the 
contract,  forming  one  person.  The  second  contract  is  decisive, 
for  it  speaks  of  the  two  houses  of  Smith  &  Gregory  and  Arthur 
Warner.  The  contracts  with  the  sub-contractors  support  our  con- 
tention.    The  Yice-Chancellor  decided   the  case  on  the 

*  341   authority  of  Peacock  v.  Peacock ; {a}  •but  to  make  that 

case  support  the  defendants'  argument  it  must  first  be  made 
out  that  the  contracting  parties  were  three  individuals ;  whereas, 
if  our  contention  be  right  that  the  contracting  parties  were  the 
two  firms,  the  case  is  in  our  favour. 

Mr.  Greene  and  Mr.  Rohert%y  for  the  defendants. — The  con- 
tracts with  the  sub-contractors  cannot  be  relied  on  ;  they  were  not 
intended  to  settle  any  rights  between  these  parties.  Nor  can  the 
contracts  with  the  foreign  governments  have  any  further  effect, 
the  same  remark  applying  to  them.  As  to  the  second  contract, 
moreover,  this  further  observation  applies,  that  Ambroise,  who 
was  the  only  party  concerned  in  its  drawing  up,  had  no  authority 
to  determine  the  rights  of  the  contractors  inter  ne.  A  firm  is  not 
a  corporation ;  and  how  can  a  joint  undertaking  by  three  persons 

(a)  leVes.  49. 
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be  considered,  in  the  absence  of  special  stipulation,  to  have  been 
undertaken  by  them  otherwise  than  as  three  individuals?  Tliis 
was  an  undertaking  entirely  out  of  the  scope  of  the  partnership 
business  of  the  defendants,  and  they  cannot  be  considered  to  have 
entered  upon  it  as  a  firm.  Suppose  two  brothers,  John  and 
Thomas  Smith,  had  been  concerned  in  the  transaction;  would  call- 
ing them  in  the  contracts  '^  Messrs.  John  and  Thomas  Smith " 
make  them  ono  person  for  the  purposes  of  the  contract  ?  There  is 
no  analogy  between  this  and  the  case  where  a  conveyance  is  made 
to  a  husband  and  wife  and  a  third  person,  for  in  that  case  there  is 
a  legal  unity  of  persons,  which  does  not  exist  here.  The  onus  of 
showing  that  there  was  to  be  a  division  otherwise  than  in  thirds 
rests  on  the  plaintiff,  and  he  has  not  discharged  himself  of  it. 
The  invoices  are  against  him. 

Mr.  Bruce  J  in  reply.  —  The  dealing  between  the  plaintiff 
and  the  defendants  *  went  on  the  footing  of  a  dealing  be-  *  342 
tween  two  firmis.  The  first  proposal  to  the  defendants 
from  abroad  was  to  them  as  a  firm.  They  say  to  the  plaintiff, 
"  Will  you  join  us  ?  "  The  plaintiff  could  only  understand  them 
to  be  acting  as  a  firm,  and  if  they  seek  to  pli^ce  matters  on  the 
footing  that  the  plaintiff  dealt  with  them  as  two  individuals,  they 
must  prove  that  he  did. 

Thk  Lord  Justice  Knioht  Bruce.  —  The  question  in  this  case 
depends  upon  the  construction  of  two  instruments,  the  originals 
of  which  are  in  the  French  language,  and  upon  the  weight  and 
eflect  of  the  other  evidence.  The  defendants,  Messrs.  Smith  & 
Gregory,  carried  on  business  as  ship-brokers  and  insurance  brokers 
in  London  under  the  firm  of  Smith  &  Gregory ;  the  plaintiff  Mr. 
Warner  carried  on  business  as  a  merchant  in  London  in  his  own 
name  and  on  his  own  account.  In  the  years  1859  and  1860  the 
plaintiff  and  the  defendants  entered  into  certain  contracts  for  a 
supply  of  arms  to  the  Italian  government  at  certain  prices.  The 
parties  acted  under  these  contracts,  and  a  profit  was  derived  from 
them.  The  sole  question  in  the  case  is,  whether  the  profits  are  to 
be  divided  into  moieties  or  into  thirds ;  whether,  in  fact,  Messrs. 
Smith  k  Gregory  were  to  be  regarded  for  the  purposes  of  this 
adventure  as  two  persons  or  as^  one.  If  the  French  contracts, 
which  were  the  inception  of  the  matter,  are  looked  to,  either  in 
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the  original  or  in  the  translation^  the  jnst  inference  from  them 
appears  to  be  that  Messrs.  Smith  &  Gregory  engaged  in  them  as  a 
firm,  —  that  is  to  say,  in  effect,  as  one  person.  The  inference  tlien 
from  these  contracts,  if  taken  alone,  is  that  the  profits  ought  to 
be  divided  in  moieties.  But  there  is  other  evidence,  and  of  that 
evidence  it  is  fairly  arguable  that  some  parts  lead  to  the  con- 

*  343    elusion  for  which  the  defendants  contend ;  other  *  parts,  it 

is  also  fairly  arguable,  lead  to  the  conclusion  for  which  the 
plaintiff  contends.  But  there  seems  nothing  of  any  weight  beside 
the  French  contracts.  The  rest  of  the  evidence,  in  my  judgment, 
leaves  the  case  where  they  leave  it ;  and  the  just  inference  from 
them,  in  my  opinion,  is  that  Messrs.  Smith  &  Gregory  engaged  in 
them  as  one  person  and  Mr.  Warner  as  another.  I  think  the 
plaintiff  right  in  his  contention,  that  he  is  entitled  to  a  moiety  of 
the  profits,  and  that  the  decree  should  be  altered  accordingly ;  but 
there  are  circumstances  in  the  case  which  make  it,  in  my  judg- 
ment, right  to  say  that  no  costs  should  be  given  on  either  side. 

The  Lord  Justice  Turner.  —  This,  no  doubt,  is  a  case  in  which 
different  minds  may  come  to  different  conclusions,  and  I  have  been 
unable  to  arrive  at  the  same  conclusion  at  which  the  Yice-Chan- 
cellor  has  arrived.  The  question  before  us  may,  I  think,  be 
fairly  tested  by  considering  how  matters  would  have  stood  if 
Messrs.  Smith  &  Gregory  had  become  bankrupt,  would  the  share 
of  profits  coming  to  them  have  been  joint  estate,  or  would  one 
half  of  it  have  been  the  separate  estate  of  each.  The  first  con- 
tract is  between  Smith  &  Gregory,  described  as  merchants,  the 
plaintiff  described  as  a  merchant,  and  Ambroise  described  as  mer- 
chant and  agent.  It  was  signed  with  the  partnership  name  of  Smith 
&  Gregory,  and  was  signed  separately  on  behalf  of  the  plaintiff. 
Thus  the  signature  on  the  part  of  the  defendants  wsls  primd  feicie 
an  act  done  in  their  partnership  character.  What  then  follows  ? 
A  second  contract  is  made,  into  which  Ambroise  enters  on  behalf  of 
"  Messrs.  Smith  &  Gregory  "  and  "  Arthur  Warner,"  and  as  agent 
"  of  the  two  houses  above-named."  The  sub-contracts  are 
♦  344  generally  accepted  by  *  "  Smith  &  Gregory  "  and  "  Arthur 
Warner."  Under  these  circumstances,  I  am  of  opinion 
that  if  the  case  had  arisen  in  bankruptcy  the  share  of  the  profits 
coming  to  Smith  &  Gregory  would  have  been  joint  estate. 

It  is  urged  that  this  was  not  a  transaction  within  the  scope  of 
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the  partnership  between  Smith  &  Gregory,  and  that  they  could  not 
enter  into  it  as  a  firm.  It  is  true  that  Smith  might  not,  by  enter- 
ing into  such  a  contract  on  behalf  of  the  firm,  be  able  to  bind 
Gregory  as  a  partner,  but  Gregory  could  elect  to  be  bound,  and  it 
is  plain  that  he  did  elect  to  affirm  the  contract ;  and  if  upon  its 
true  construction  it  was  a  contract  made  on  behalf  of  the  firm, 
its  efiect  cannot  be  varied  by  the  circumstance  that  Gregory  might, 
if  he  had  pleased,  have  refused  to  be  bound  by  it. 

It  was  argued  for  the  defendants,  that  according  to  Peacock  v. 
Peacock  the  onus  of  proof  would  be  upon  the  party  seefcing  to  show 
that  the  three  were  not  to  be  equally  interested,^  but  that  argument 
assumes  the  whole  question  in  dispute.  The  oniLt  of  proof  must 
shift  according  to  the  circumstances  of  the  case,  and  if  two  of  the 
three  parties  negotiated  in  such  a  way  as  to  make  the  arrangement 
one  between  two  contracting  parties,  instead  of  three,  I  think  that 
the  onus  of  proof  was  shifted. 

The  point  which  struck  me  as  making  most  strongly  in  favour 
of  the  defendants  was,  that  on  several  occasions  the  plaintiff  signed 
letters  for  "  Smith,  Gregory,  and  Warner."  He  might,  however, 
naturally  use  this  form  of  introducing  the  names  of  all  the  indi- 
viduals interested  in  the  adventure,  and  I  do  not  think  that  the 
fact  of  his  having  done  so  furnishes  any  inference  sufiiciently 
strong  to  counteract  the  effect  of  the  contracts  *  which  deal  *  845 
with  Smith  &  Gregory  as  partners.  I  am  of  opinion, 
therefore,  that  the  decree  of  the  Vice-Chancellor  must  be  altered 
so  as  to  give  the  plaintiff  a  moiety  of  the  profits,  but  I  think  that 
there  should  be  no  costs. 

^  See  Copland  v.  Toulmin,  7  CI.  &  Fin.  (Am.  ed.)  SoO,  and  cases  in  note  (1) ; 
Stewart  v.  Forbes,  1  Mac.  &  6.  137,  and  cases  in  note  (2) ;  CoUyer  Partn. 
(5th  Am.  ed.)  §  167,  note ;  1  Lindley  Partn.  (dd  £ng.  ed.)  696,  697,  699. 
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BLAKE  V.  PETERS. 
1863.    March  3.    Before  the  Lords  Justices. 

Real  estate  was  devised  to  a  person  in  fee  with  a  gift  over  in  the  event  of  his 
dying  without  leaving  issue  living  at  his  death,  and  it  was  declared  that  he 
should  not  cut  timber  except  for  necessary  repairs  on  pain  of  forfeiting  his 
estate,  and  that  if  he  did  so  the  estate  should  go  over.  The  devisee  died 
without  isspe,  having  cut  and  sold  timber.  ifeU,  that  this  restriction  was 
legal,  that  the  clause  of  forfeiture  was  only  an  additional  means  of  securing 
its  observance,  and  that  the  value  of  the  timber  could  be  claimed  against  the 
estate  of  the  devisee. 

The  will  directed  the  devisee  during  his  life  to  keep  certain  renewable  leaseholds 
fully  estated  with  three  lives,  which  leaseholds  were  subject  to  the  same 
lioiitations  as  the  real  estate.  Held^  that  the  whole  expense  of  renewals 
during  the  life  of  the  first  devisee  was  to  be  borne  by  him. 

This  was  an  appeal  by  the  executors  of  John  Weston  Peters 
from  a  decree  of  Yice-Chaucellor  Kindersley,  in  a  suit  instituted 
to  make  the  estate  of  J.  W.  Peters  liable  for  waste  committed  by 
him,  and  for  the  omission  to  renew  certain  leases. 

John  Eason,  by  will,  dated  the  17th  of  June,  1816,  made  the 
following  disposition :  — 

^^  I  give,  devise,  and  bequeathe  unto  my  sister,  Elizabeth  Eason,  all 
my  estate  and  interest  in  my  messuages,  tenements,  lands,  tithes, 
and  hereditaments,  both  freehold,  copyhold,  and  leasehold ;  and  also, 
all  my  moneys,  goods,  chattels  and  personal  estate,  to  be  at  her 
absolute  disposal ;  subject,  nevertheless,  to  the  conditional  disposi- 
tion thereof  hereinafter  contained,  and  subject,  as  to  the  personal 
estate,  to  the  aforesaid  legacies  and  annuities.  Provided  always, 
that  in  case  my  said  sister  should  happen  to  die  without 

*  846    having  made  any  disposition  *  by  deed,  will,  or  otherwise, 

of  my  said  messuages,  &c.,  then  it  is  my  will,  after  her 
decease,  and  I  give  and  devise  tlie  same,  or  such  part  or  parts 
thereof  as  shall  not  be  disposed  of  by  my  sister  as  aforesaid,  in 
manner  following  (that  is  to  say)  :  " 

The  testator  then  gave  Bridge  Farm  and  other  lands  to  John 
Weston  Peters,  his  heirs,  executors,  and  administrators ;  but  in 
case  he  should  happen  to  die  without  leaving  any  male  issue  at 
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the  time  of  his  decease,  or  if  he  should  not  occupy  Bridge  Farm, 
then  from  and  after  his  decease  without  leaving  any  issue,  or  his 
not  occupying  Bridge  Farm,  to  John  Louch,  his  heirs,  executors, 
and  administrators ;  but  if  J.  Louch  should  die  without  leaving 
any  male  issue,  then  to  Samual  Sparks,  his  heirs,  executors,  and 
administrators.  Then  there  was  a  similar  disposition  of  other 
lands,  at  Curry  Bivell,  fo  J.  Louch,  and  in  the  event  of  his  dying 
without  leaving  male  issue,  then  to  J.  W.  Peters,  and  in  the  event 
of  his  dying  without  leaving  male  issue,  then  to  S.  Sparks.  *^  Pro- 
vided also,  and  it  is  my  will,  that  the  two  several  persons  to  whom 
I  have  hereuibefore  given  my  estates,  prior  to  the  contingent 
devise  to  the  said  S.  Sparks,  shall  not  cut  down  or  fell  any  timber 
trees  on  any  of  my  estates  (except  for  necessary  repairs)  on  pain 
of  forfeiting  all  their  respective  estates  and  interests  in  the 
premises." 

The  testator  died  in  June,  1816.  Elizabeth  Eason  took  posses- 
sion of  the  property  given  her  by  his  will.  By  her  will  dated  the 
16th  of  October,  1828,  she  disposed  of  the  Curry  Bivell  lands  in  a 
mode  which  need  not  be  specified.  The  testatrix  also  declared, 
that  in  no  event  should  the  devise  in  remainder  to  John  Louch, 
his  heirs,  executors,  or  administrators,  or  his  issue  male,  contained 
in  her  brother's  will  of  the  Bridge  Farm,  &c.,  take  effect  j 
but  that  in  case  J.  W.  Peters  should  *  happen  to  die  with-  ♦  347 
out  leaving  any  male  issue  living  at  the  time  of  his  decease, 
or  if  he  should  not  occupy  Bridge  Farm,  &c.,  or  should  cut  down 
or  fell,  or  cause  to  be  cut  down  or  felled,  any  timber  of  the  prem- 
ises conditionally  devised  to  him  by  her  brother's  will,  or  should 
plough,  break  up,  or  convert  into  tillage,  or  cause  or  permit  to  be 
ploughed,  &c.,  any  part  of  the  orchard,  meadow,  or  pasture  there- 
of, then  the  lands  comprised  in  that  devise  should,  immediately  on 
the  happening  of  either  of  the  said  contingencies,  pass  to  the  per- 
son or  persons  who  would  become  entitled  thereto  by  virtue  of  the 
ultimate  limitation  thereof  contained  in  her  brother's  will.  Then, 
afker  some  provisions  about  fencing  parts  of  the  property,  followed 
this  clause :  ^'  Provided  also,  and  it  is  my  will,  that  the  person  or  per- 
sons who  shall  be  in  the  possession  or  enjoyment  of  any  of  my 
late  brother's  estates,  or  lands,  or  any  part  thereof,  shall  not  cut 
down,  or  fell,  or  cause  or  permit  to  be  cut  down  or  felled,  any 
timber  thereon  or  any  part  thereof  (except  for  the  necessary 
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repairs  of  the  said  premises  respectively),  on  pain  of  forfeiting  all 
their  respective  estates  and  interests  in  the  premises." 

The  testatrix  made  eight  codicils  to  her  will,  and  altered  the 
dis{)Osition  of  the  Bridge  Farm,  as  regarded  the  persons  who  were 
to  take  it  in  the  event  of  its  going  over  from  J.  W.  Peters,  but 
did  not  alter  his  interest  in  any  way  material  to  be  noticed. 

Part  of  the  estate  of  the  testatrix  consisted  of  renewable  lease- 
holds and  copyholds  held  for  lives.  In  her  codicils  was  contained 
this  direction :  ^'  Provided  also,  and  it  is  my  will,  that  the  said 
J.  W.  Peters  shall  from  time  to  time  during  his  life  keep  my  lease- 
hold and  copyhold  estates  at  Barrington,  Longload  and 

♦  848    Dinnington  aforesaid,  fully  estated  with  three  lives,  *  which 

shall  be  subject  to  all  the  limitations  before  by  me  expressed 
and  declared  concerning  tlic  same."  These  limitations  were  the 
same  as  those  of  the  Bridge  Farm. 

The  testatrix  died  on  the  13th  of  July,  1830,  and  J.  W.  Peters 
thereupon  entered  into  possession  of  the  Bridge  Farm,  and  other 
property  subject  to  the  same  limitations.  He  died  on  tlie  27th  of 
July,  1858,  without  leaving  any  issue  male,  and  the  Bridge  Farm 
and  other  property  devolved  upon  the  plaintiSs  under  tlie  gift 
over. 

J.  W.  Peters,  during  his  occupation,  allowed  some  of  the  build- 
ings on  the  property  to  fall  down  for  want  of  repair,  cut  timber 
(not  for  necessary  repairs),  and  omitted  to  keep  up  tlie  lives  on 
which  tlie  freeholds  and  copyholds  were  holden.  Tlie  present  bill 
was  filed  for  the  purpose  of  making  his  estate  liable  for  the  loss 
thus   occasioned. 

The  Vice-Chancellor  held,  that  J.  W.  Peters  was  under  no 
obligation  to  repair  the  buildings,  but  that  his  estate  was  liable 
for  the  value  of  all  materials  which  he  had  carried  away  from 
them  and  employed  for  his  own  use ;  that  the  restraint  imposed 
upon  his  cutting  timber  was  valid,  and  that  his  estate  was  liable 
for  tlie  value  of  the  timber  cut.  And,  lastly,  that  he  was  bound 
to  renew  the  leaseholds  and  copyholds  at  his  own  expense,  and 
that  liis  estate  was  liable  for  all  loss  occasioned  by  his  not  having 
done  so.  His  Honor  upon  this  point  made  a  declaration,  ^'  that 
the  estate  of  the  said  J.  W.  Peters  is  liable  to  make  good  for  the 
benefit  of  the  plamtiffs,  and  such  other  person  or  persons  (if  any) 
as  may  become  or  otlierwise  might  have  become  entitled  to  such 
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leasehold  and  copyhold  estates,  the  amount  of  the  loss  or 
diminution  in  the  value  of  the  leasehold  and  *  copyhold  *  349 
estates  at  Barrington,  &c.,  at  the  death  of  the  said  J.  W. 
Peters,  occasioned  by  his  having  omitted  to  keep  the  same  lease- 
hold and  copyhold  estates  or  any  of  them  fully  estated  for  three 
lives,  with  interest  at  the  rate  of  41.  per  cent  per  annum  on  the 
amount  of  such  loss  or  diminution  in  value  for  the  death  of  the 
8aid  J.  W.  Peters." 

The  defendants,  the  executors  of  J.  W.  Peters,  appealed  against 
the  whole  decree. 

Mr.  Glasse  and  Mr.  Sandys,  for  the  plaintiff,  in  support  of  the 
decree.  —  The  first  question  is,  whether  a  devisee  in  fee,  subject 
to  an  executory  devise  over,  can  legally  be  restrained  from  cutting 
timber.  There  is  no  authority  directly  in  point,  but  so  far  as  the 
cases  touch  the  question,  they  support  the  position  that  he  can. 
In  Turner  v.  Wrighty  (a)  it  was  held,  that  a  devise  in  fee,  subject 
to  an  executory  devise  over,  was  at  liberty  to  commit  legal  waste, 
but  an  injunction  was  granted  to  restrain  him  from  committing 
equitable  waste.  This  shows,  that  a  person  in  that  position  is 
subject  to  restrictions,  which  could  not  even  by  express  words  be 
imposed  upon  an  absolute  devisee  in  fee.  Lord  Hardwicke,  in 
Robinson  v.  Litton^  (()  had  decided  that  a  tenant  in  fee,  subject  to 
an  executory  devise,  might  be  restrained  from  waste,  and  this  is 
approved  in  Stanfield  v.  Habergham.  (c)  The  Vice-Chancellor,  in 
TSimer  v.  Wright^  expressed  a  clear  opinion,  that  a  clause  pro- 
hibiting legal  waste  would  have  been  effectual,  and  Lady  Langdale 
v.  Briggsy  (d)  supports  this  view.  Where  a  tenant  for  life  has 
committed  waste,  the  right  against  his  assets  is  clear ;  and 
tlie  assets  here  *  are  liable  on  precisely  the  same  ground,  —  *  360 
that  they  have  been  increased  by  the  unlawful  act.  King- 
ham  V.  Lee,  (e)  Re  Skingley,  (jg^  Wright  v.  Wilkiny  (A)  Dvke  of 
Leeds  v.  Lord  Amherst^  (i)  Lansdowne  v.  Lansdowne,  (Je). 

(a)  Johns.  740 ;  2  De  6.,  F.  &  J.  234.  (e)   15  Sim.  396,  400. 

(6)  3  Atk.  209.  {g)  3  Mac.  &  G.  221. 

(c)  10  Vea.  273.  (A)  2  B.  &  S.  232,  259. 

(d)  8  De  6.,  M.  &  6.  394. 

(t)    14  Sim.  357;  2  Phill.  117;  20  Bear.  239. 
{k)  1  Mad.  116 ;  iJac  &  W.  522. 
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[The  Lord  Justice  Enioht  Bruce  referred  to  Wright  t. 
Ad^m.  (a)] 

Then  as  to  the  leaseholds,  the  Vice-Chancellor  relied  on  Cofe- 
grave  v.  Manby  (6)  and  Bennett  v.  Cojiley,  (<?)  There  are  two  other 
cases  which  support  his  decision,  Qregg  v.  CoateSy  (d)  and 
Warren  v.  HudalL  Qe) 

Mr.  Martindale,  for  the  tenants  in  tail  in  remainder.  —  In  Wright 
V.  Atkpnij  (a)  no  condition  was  imposed  on  the  devisee ;  the 
question  only  was  what  degree  of  restriction  was  imposed  upon 
her  by  the  limited  nature  of  her  estate.  Here  there  is  an  express 
prohibition  of  cutting  timber.  The  onus  lies  on  the  appellants  to 
prove  that  such  an  express  restriction  is  void  in  law. 

Mr.Baily  and  Mr.  Karslake,  for  the  appellants.  —  We  con- 
tend that  such  a  restriction  on  cutting  timber  as  that  sought  to  be 
imposed  by  this  will  is  void  for  repugnancy,  for  it  reduces  the 
estate'  to  a  life-estate.  It  is  settled  by  Turner  v.  Wright  that  a 
tenant  in  fee,  subject  to  an  executory  devise,  may  cut  timber  in 
the  ordinary  course,  and  the  opinion  of  the  Vice-Chancellor  seems 
to  have  been  opposed  to  the  view  that  the  testator  could 

*  351    restrain  him  from  so  doing.     In  this  will,  moreover,  *  the 

remedy  was  intended  to  be  forfeiture,  and  forfeiture  only. 
During  the  lifetime  of  the  first  devisee  the  Court  would  not  have 
interfered,  but  would  have  left  the  party  complaining  to  recover 
the  estate  at  law.  Now  the  Court  will  not  give  a  remedy  against 
the  assets  of  a  deceased  person  for  an  act  which  it  would  not 
have  interfered  to  prevent  his  doing  in  his  lifetime.  Therefore, 
even  if  the  restriction  is  good,  the  Court  will  not  give  the  relief 
now  sought. 

As  regards  the  leaseholds,  we  say  that  the  decree  is  erroneous 
in  two  respects.  First,  because  it  makes  no  provisions  as  to  lease- 
holds which  could  not  have  been  renewed  ;  and  secondly,  because 
it  contains  no  provisions  for  compensation  in  respect  of  fines  paid 
for  renewals  of  which  the  estate  is  still  receiving  the  benefit.    The 

(a)  1  V.  &  B.  313 ;  1  T.  &  R.  143.  (d)  23  Beav.  33. 

(6)  6  Madd.  72 ;  2  Russ.  238.  (e)  1  Johns.  &  H.  1. 

(c)  5  Sim.  181 ;  2  M.  &  K.  225. 
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Yice-Chancellor  came  to  the  conclusion  that  one  testator  was 
bound  to  pay  the  fines  for  renewal  out  of  his  own  pocket,  hut  we 
submit  that  this  is  not  the  true  construction  of  the  will.  Richard- 
9on  y.  Moore,  (a)  Be  Money^$  Trust,  (V)  Sudlestone  t.  Whelp- 
daU.  (c) 

Mr.  QlMse,  in  reply.  —  In  Solley  v.  Wood,  (tZ)  it  was  held  that 
the  person  in  possession  must  pay  the  renewal  fines  out  of  the 
rents  received  by  him,  and  the  words  there  were  not  stronger  than 
those  in  the  present  case. 

The  Lord  Justice  Kjjight  Bruce.  —  I  think  with  the  ^Vice- 
Ghancellor  that  forfeiture  is  not  the  only  remedy  in  this 
case,  and  that  there  is  an  expression  *  of  intention  that  *  852 
timber  should  not  be  cut,  —  an  expression  of  intention 
which,  as  I  conceive,  made  Mr.  John  Weston  Peters  liable  in 
equity  as  if  he  had  been  a  tenant  for  life  impeachable  of  waste.  I 
agree,  therefore,  with  the  Vice-Chancellor,  that  his  estate  is  liable 
to  refund  the  amount  of  the  profits  which  he  derived  from  cutting 
timber.  As  regards  the  renewals,  my  view  of  the  construction  of 
the  will  is,  that  it  was  the  intention  to  throw  the  burden  of  them 
wholly  upon  Mr.  John  Weston  Peters,  and  that  his  estate  is  not 
entitled  to  any  compensation  in  respect  of  them. 

The  Lord  Justice  Turner.  —  As  my  learned  brother's  opinion 
agrees  with  that  of  the  Yice-Ghancellor,  it  is  of  no  impoi'tance 
whether  I  concur  in  the  opinion  or  not,  but  it  may  be  right  for  me 
to  say  that  I  fully  concur  in  it  so  far  as  relates  to  the  timber.  I 
do  not  think  that  the  restraint  upon  cutting  timber  during  the  life 
of  the  first  devisee  was  invalid,  and  I  think  that  the  words  '^  on 
pain  of  forfeiture  "  are  inserted  only  as  a  more  efiectual  means  of 
enforcing  the  obligation,  and  cannot  be  held  to  take  away  the 
rights  and  remedies  which  arise  from  the  prohibition  itself.  As 
to  the  other  point,  I  am  not  so  fully  satisfied,  but  I  incline  to  take 
the  same  view  of  this  point  also  as  the  Yice-Chancellor  has  taken, 
though  I  desire  to  be  understood  as  not  giving  any  concluded 
opinion  upon  it. 

(a)  27  Beav.  629.  (e)  9  Hare,  775. 

(6)  2  Drew.  &  Sm.  94.  {d)  29  Beav.  4S2. 
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The  declaration  as  to  the  omission  to  renew  was  varied,  and  as 
varied  was  as  follows :  — 

Declare  that  the  estate  of  J.  W.  Peters  is  liable  to  make 

*  353    good  for  the  benefit  of  the  plaintiffs  and  such  other  *  person 

or  persons  (if  any)  as  may  become  or  otherwise  might  have 
become  entitled  to  the  leasehold  and  copyhold  estates  comprised 
in  the  said  wills  and  codicils  the  amount  of  the  loss  or  diminution 
in  the  value  of  the  leasehold  and  copyhold  estates  at  in  the 

pleadings  mentioned  at  the  death  of  the  said  J.  W.  Peters  occa- 
sioned by  his  having  omitted  to  keep  fully  estated  for  three  lives 
such  of  the  same  leasehold  and  copyhold  estates  as  could  have 
been  kept  so  fully  estated,  together  with  interest  at  the  rate  of  4L 
per  centum  per  annum  on  the  amount  of  such  loss  or  diminution 
in  value  from  the  death  of  the  said  J.  W.  Peters. 


YOUNG  V.  FERNIB. 

1863.    December  21.    Before  the  Lord  Chancellor  Lord  Wsstbury. 

In  order  to  bring  a  case  within  the  proviso  contained  in  the  25th  &  26th  Vict, 
c.  42,  §  2,  authorizing  the  Court  of  Chancery,  notwithstanding  the  Act, 
whenever  it  shall  appear  that  a  question  of  fact  may  be  more  conveniently 
tried  by  a  jary  at  the  assizes,  or  at  any  sitting  in  London  or  Middlesex  for 
the  trial  of  issues  in  the  Superior  Courts  of  Common  Law,  to  direct  sach 
trial,  the  Court  of  Chancery  must  be  satisfied  that  the  administration  of 
justice  in  the  particular  case  may  be  more  conveniently  exercised  and  pro- 
moted by  directing  such  issues,  than  by  completing  the  hearing  and  the 
inquiry  before  'itself.^ 

This  was  an  appeal  from  an  order  made  by  Vice-chancellor 
Stuabt  in  a  suit  to  restrain  the  infringement  of  a  patent,  directing 
the  trial  of  certain  issues  before  the  Court  of  Common  Pleas.  The 
ground  of  the  decision  was,  that  the  2d  section  of  the  25  &  26 
Vict.  c.  42,  which  provides,  that  whenever  it  shall  appear  to  the 

^  See  Fernie  v.  Young,  L.  R.  1  H.  L.  63 ;  12  Jur.  N.  S.  437 ;   Johnson  9. 
Wyatt,  2  De  G.,  J.  &  S.  18;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  876;  2  ib.  1071, 
and  cases  in  note  (1)  ;  Bovill  v.  Hitchcock,  L.  R.  3  Ch.  Ap.  417. 
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Court  that  any  question  of  fact  may  be  more  conveniently  tried  by 
a  jury  at  the  assizes^  or  at  any  sitting  in  London  or  Middlesex  for 
the  trial  of  issues  in  the  Superior  Courts  of  Common  Law,  it 
shall  be  lawful  for  the  *  Coiui;  of  Chancery  to  direct  such  *  354 
trial,  notwithstanding  the  other  provisions  of  the  Act, 
applied  not  only  to  cases  in  which  the  Court  considered  the  ques- 
tion of  convenience  with  reference  to  the  parties  to  the  particular 
suit,  but  also  to  cases  in  which  the  question  of  convenience  was 
regarded  with  reference  to  the  state  of  the  business  of  the  Court 
and  the  interests  of  the  suitors  of  the  Court  in  other  causes. 

Sir  Hugh  Caima,  Mr.  Kar%lakey  and  Mr.  W .  JVl  Lawsauj  for 
the  plaintiffs,  the  appellants,  argued  that  the  word  "  conveniently  " 
in  the  Act  had  reference  to  the  interests  of  the  suitors  in  the  par- 
ticular case  in  which  the  application  was  made,  and  not  to  the 
interests  of  the  general  body  of  the  suitors  of  the  Court.  That 
the  only  case  in  which  the  issues  ought  to  be  tried  at  law  was  where 
the  witnesses  lived  in  the  country,  and  it  would  cause  great  addi- 
tional expense  to  bring  them  to  London,  or  where  it  was  necessary 
that  the  jury  should  have  a  view,  or  the  like. 

Sir  Fitzroy  Kelly  and  Mr.  W.  W.  Mackeson^  for  the  defendants, 
contended  that  the  balance  of  convenience  was  in  favour  of  the 
trial  in  a  Court  of  Law,  but  mainly  relied  upon  an  alleged  acqui- 
escence in  the  decree  of  the  Vice-Chancellor  on  the  part  of  the 
plaintiffs,  which,  however,  in  the  opinion  of  the  Lord  Cliancellor, 
was  not  established. 

A  reply  was  not  heard. 

The  Lord  Chancellor.  —  This  application  is  one  of  consider- 
able importance. 

I  construe  the  statute  as  laying  down  the  rule  for  the 
*  future  that  these  things  shall  be  heard  and  determined  in  *  355 
this  Court.  The  proviso  operates  by  way  of  exception  only  to 
the  rule ;  and,  in  order  to  bring  a  case  within  the  proviso,  the  Court 
must  be  satisfied  that  the  administration  of  justice  in  the  particular 
suit  may  be  more  conveniently  exercised  and  promoted  by  direct- 
ing issues  to  be  tried  by  a  jury  at  the  assizes,  or  at  any  sitting  in 
London  or  Middlesex  for  the  trial  of  issues  in  the  Common  Law 
Courts,  than  by  completing  the  hearing  and  the  inquiry  before 
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itself.  In  a  patent  case  particularly,  and  in  this  case,  having 
regard  to  the  nature  of  the  questions  raised,  I  do  not  think  that 
any  thing  more  inconvenient  can  be  suggested  than  that,  where 
there  are  mixed  questions  of  law  and  fact,  the  one  bound  up  with 
the  other  and  scarcely  capable  of  being  separated,  an  attempt 
should  be  made  to  cut  the  cause  in  halves  and  to  send  one-half  of 
it  to  be  tried  by  a  jury  in  a  Court  of  Common  Law,  reserving  the 
other  half  for  determination  in  this  Court.  It  is  impossible  that 
any  satisfactory  conclusion  can  be  arrived  at  by  that  mode  of 
dividing  an  investigation,  which  should  be  one  and  entire.  Such 
a  division  often  renders  necessary  a  great  number  of  proceedings, 
a  great  number  of  shiftings  to  and  fro,  and  very  frequently  much 
expense  arising  from  misapprehensions,  which  might  have  been 
avoided  had  the  Court  where  the  matter  originated  —  the  Court  of 
Chancery  —  kept  the  whole  proceedings  in  its  own  hands.  It  is 
but  a  few  days  ago  that  I  had  to  determine  a  patent  cause,  (a) 
which  had  been  sent  to  law  upon  issues  which  had  been  tried  with 
great  waste  of  time  and  money,  and  the  cause  was  ultimately 
decided,  rightly  or  wrongly —  I  think  rightly — upon  a  short  ques- 
tion of  law,  which  was  in  limine^  a  question  arising  immediately 

upon  the  terms  of  the  specification.     Nothing  to  my  mind, 
*856    is  more  to  *be  deprecated  than  to  divide  a  patent  case, 

and  to  send  issues  of  this  nature  for  trial  by  a  jury  at  com- 
mon law. 

If  that  be  so,  the  present  being  a  cause  in  which  it  is  quite  clear 
that  there  will  be  mingled  inquiries  both  of  law  and  fact,  which 
ought  to  be  at  once  conducted  and  heard  before  and  by  the  same 
tribunal,  I  think  the  convenience  of  justice  and  the  convenience 
of  parties  on  both  sides  will  be  best  promoted  by  my  annulling 
this  order  and  (unless  the  parties  agree  that  the  case  should  be 
heard  by  myself)  directing  the  cause  to  be  restored  to  the  paper  of 
the  Y  ice-Chancellor,  to  be  heard  in  the  ordinary  way. 

(a)  Spencer  v.  Jack,  25  November,  1863. 
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In  the  Matter  of  JOHN  WRAGG,  a  Person  of  Unsound  Mind, 
not  found  so  by  Inquisition ; 

In  the  Matter  of  The  Estate  of  "WILLIAM  EATON  MOUSLEY, 
late  ofy  &c.,  deceased ; 

GREGORY  V.  MOUSLEY  (by  Summons)  ; 

GREGORY  V.  MOUSLEY  (by  Claim) ; 

And  in  the  Matter  of  The  TRUSTEE  ACT,  1850. 

1863.    April  24.    Before  the  Lords  Justices. 

Creditors  who  have  obtained  a  decree  for  the  administration  of  the  estate  of 
their  deceased  debtor,  under  which  a  contract  for  sale  of  his  real  estate  has 
been  entered  into  and  the  purchase-money  paid  into  Court,  are  persons 
*'  beneficially  interested  ^  in  the  lands  comprised  in  the  contract  within  the 
scope  of  the  Trustee  Act,  1850,  §  37,  and  entitled  to  apply  thereunder. 

This  was  a  petition  by  the  plaintiflfs  in  two  creditors'  suits, 
wherein  an  administration  decree  had  been  made  and  sales  of 
portions  of  a  testator's  real  estate  had  been  directed.  The  prayer 
was  for  a  vesting  order  in  respect  of  lands  comprised  in  one  of 
the  contracts  for  sale  under  the  decree.  The  purchaser  had 
paid  his  *  purchase-money  into  Court  in  the  suits.  The  *  357 
legal  estate  in  the  lands  in  question  was  vested  in  John 
Wragg,  a  person  of  unsound  mind,  not  found  so  by  inquisition. 

Mr.  Baggallay  and.M*.  Rowcliffe  submitted  that  the  petitioners 
were  persons  ^* beneficially  interested"  in  the  lands  in  question 
within  the  meaning  of  the  Trustee  Act,  1850,  §  87,  and  were 
entitled  to  make  the  present  application. 

Mr.  LUbsteiHy  for  the  purchaser,  consented. 

Mr.  Hobhauae  and  Mr.  Bardswellj  for  other  parties. 

The  Lord  Justice  Knioht  Bruce. -r  It  will,  I  think,  be  a  bene- 
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ficial  construction  of  the  Act  to  hold  the  petitioners  to  be  within 
the  scope  of  its  37th  section. 

The  Lord  Justice  Turner.  —  I  will  not  differ. 

The  vesting  order  was  made  accordingly. 
Reg.  Lib.  1863,  B.  fol.  1167. 


*  858       *Li  the  Matter  of  the  Estat©  of  THOMAS    BYRON, 

deceased ; 

And  in  the  Matter  of  The  COMPANY  OF  PROPRIETORS  OF 
THE  REGENT'S   CANAL; 

And  in  the  Matter  of  The  CATERHAM  RAHiWAY  COMPANY, 

In  the  Matter  of  The    CATERHAM  RAILWAY  ACT,  1854, 

And  in  the  Matter  of  The  CATERHAM  AND  SOUTH  EAST- 
ERN RAILWAY  COMPANIES'  ACT,  1859. 

1863.    June  6.    Before  the  Lords  Justicbs. 

The  rule  laid  down  in  Ex  parte  the  Bishop  of  London  (2  De  6.,  F.  &  J.  14), 
that  the  costs  of  the  reinvestment  of  moneys  paid  into  Court  hy  several  com- 
panies for  lands  taken  by  them  under  the  Lands  Clauses  Act  ought  to  be 
borne  by  the  companies  in  equal  shares,  except  the  costs  of  the  ad  valorem 
stamp  on  the  conveyance,  is  to  be  followed  in  the  absence  of  peculiar 
circumstances  of  hardship.' 

This  was  an  appeal  by  the  South  Eastern  Railway  Company 
against  so  much  of  an  order  made  by  the  Vice-Chancellor  Stuart, 
upon  the  petition  of  the  tenant  for  life  of  an  estate  and  encum- 
brancers upon  it,  as  directed  the  payment,  pursuant  to  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act,  by  the  appellants 
and  the  Regent's  Canal  Company  of  the  costs,  charges  and  ex- 

'  See  Ex  parte  Corporation  of  London,  L.  R.  6  £q.  418. 
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penses  of  the  petitioners  of  the  reinyestment  in  land  of  a  sum 
of  1484Z.,  part  of  a  larger  aggregate  sum  representing  the  pur- 
chase-moneys of  parts  of  the  estate,  and  of  obtaining  the  order 
for  reinvestment  and  all  proceedings  relating  thereto,  ratably  and 
in  proportion  to  the  respective  amounts  to  be  produced  by  the 
sales  (directed  by  the  order)  of  a  certain  sum  of  12071.  15«.  Si. 
reduced  annuities,  and  of  a  competent  part  of  a  sum  of  11362. 
4«.  4d.  bank  81.  per  cent  annuities,  and  as  directed  the  taxing 
master  to  apportion  such  costs  accordingly.  The  result  of 
the  taxation  *  under  the  latter  direction  had  been  the  appor-  *  859 
tionment  of  a  sum  of  1472.  188.  lOd.  to  be  paid  by  the 
appellants,  and  of  a  sum  of  442.  0«.  lOd.  to  be  paid  by  the 
Regent's  Canal  Company. 

The  1207/.  15«.  8d.  reduced  annuities,  mentioned  in  the  order, 
represented  purchase-money  for  part  of  tlie  estate  paid  into  Court 
about  the  year  1855  by  the  Caterham  Railway  Company,  which 
had  become  merged  before  the  presentation  of  the  petition  in  the 
South  Eastern  Railway  Company. 

The  11862.  48.  4J.  bank  32.  per  cent  annuities,  also  mentioned 
in  the  order,  represented  the  residue  of  purchase-money  for  other 
part  of  the  estate  paid  into  Court  about  the  year  1854  by  the 
Regent's  Canal  Company,  after  payment  thereout,  in  the  year  1856, 
to  the  tenant  for  life  in  pursuance  of  an  order  of  the  Court,  of  a 
sum  of  8052.  sterling,  in  discharge,  as  the  present  petition  stated, 
of  a  fine  paid  by  him  as  in  a  former  petition  mentioned. 

Mr.  Malins  and  Mr.  J.  T.  Humphry^  for  the  appellants.  —  The 
case  of  Ex  parte  The  BisJiop  of  London  (a)  has  settled  the  prac- 
tice in  these  cases  ;  and  in  accordance  with  that  case  the  burden 
of  costs  in  the  present  case  should  have  been  distributed  equally 
between  the  appellants  and  the  canal  company,  except  as  regards 
the  costs  of  the  ad  valorem  stamp  upon  the  conveyance  ;  and  those 
costs  should  be  borne  by  them  ratably,  according  to  the  amounts 
which  they  contributed  respectively  to  the  purchase-money.  The 
rale  laid  down  by  this  Court  in  the  case  cited  was  followed 
by  the  Master  *  of  the  Rolls  in  the  case  of  In  re  Maryport  *  360 
and  Carlisle  Railway  Act^  1855.  (6) 

Mr.  Schomberffy  for  the  petitioners  in  the  Court  below. 

(a)  2  De  G.,  F.  &  J.  14.  (6)  82  L.  J.  N.  S.  Ch.  811. 
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Mr,  WickenSy  for  the  Regent's  Canal  Company,  —  The  facts  of 
the  present  case  show  on  the  part  of  the  petitioners,  in  their  mode 
of  dealing  with  the  various  funds  in  Court  representing  portions  of 
the  estate,  the  exercise  of  a  mere  caprice,  whereby  they  have,  by 
taking  the  whole  of  the  purchase-money  paid  in  by  the  appellants, 
at  a  later  period,  it  should  be  observed,  than  that  paid  in  by  the 
canal  company  —  discharged  the  appellants  from  all  further  liabil- 
ity on  the  score  of  costs  of  reinvestment,  and  have  left  in  Court 
part  of  the  fund  paid  in  by  the  canal  company,  notwithstanding 
their  having  borne  the  expenses  of  the  payment,  in  1856,  to  the 
tenant  for  life  in  respect  of  the  fine  paid  by  him.  This  is  a  hard- 
ship sufficient  to  take  the  present  case  out  of  the  rule,  if  any, 
established  by  Hx  parte  The  Bishop  of  London^  and  I  submit  that 
the  order  of  the  Vice-Chancellor  should  be  upheld. 

The  Lord  Justice  Turner.  —  In  my  judgment  the  rule  laid 
down  in  Ex  parte  The  Bishop  of  London  is  a  beneficial  rule,  and 
one  upon  the  whole  iust  and  not  to  be  lightly  disturbed,  especially 
as  it  has  been  adopted  since  it  was  originally  laid  down. 

There  is  not  here  any  circumstance  of  extreme  hardship  to  ren- 
der consideration  necessary  whether  or  not  the  rule  should 

*  861    in  the  present  case  be  held  inapplicable.    *  The  order  should 

therefore,  I  think,  be  varied  accordingly. 

The  Lord  Justice  Knight  Bruce.  —  I  concur. 

See  next  caae. 
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In  the  Matter  of  The  WARDEN  AND  SCHOLARS  OP  THE 
HOUSE  OR  COLLEGE  OF  SCHOLARS  OP  MERTON,  l!f 
THE  UNIVERSITY  OP  OXPORD ; 

And  in  the  Matter  of  The  EAST  KENT  RAILWAY  ACT,  1853 ; 

And  in  the  Matter  of  The  LONDON,  CHATHAM,  AND  DOVER 
RAILWAY   ACT,  1859; 

And  in  the  Matter  of  The  MIDLAND  RAILWAY  (LEICESTER 
AND  HTTCHIN)   ACT,  1853; 

And  in  the  Matter  of  The  WYCOMBE  RAILWAY  ACTS,  1846 ; 
THE  WYCOMBE  RAILWAY  AMENDMENT  ACT,  1852;  and 
The  WYCOMBE  RAILWAY  EXTENSION  ACT,  1857 ; 

And  in  the  Matter  of  The  BEDFORD  AND  CAMBRIDGE  RAIL- 
WAY ACT,  1860; 

And  in  the  Matter  of  the  LANDS  CLAUSES  CONSOLIDATION 

ACT,    1846; 

And  in  the  Mattel-  of  THE  COPYHOLD  ACT,  1852. 

1864.    FebroAiy  20.    Before  the  Lords  Justices. 

[For  marginal  note  see  that  io  Inre  Byron's  Estate,  tupra,  p.  868.] 

In  this  case  Merton  College  had  standing  in  Court  the  following 
fonds,  arisen  from  investments  of  moneys  paid  in  by  di£ferent 
railway  companies  for  lands  belonging  to  the  college,  which 
bad  been  taken  by  them  *  under  the  powers  of  the  Lands    *  362 
Glauses  Consolidation  Act,  viz. :  — 

5052. 10s.  Id.  consols,  paid  in  by  the  Midland  Railway  Company ; 
2602. 3t.  8d.  consols,  paid  in  by  the  Wycombe  Railway  Company ; 
5572. 6<.  8d.  consols,  paid  in  by  the  Bedford  and  Cambridge  Rail- 
way ;  and  2062.  17«.  Od.  consols,  paid  in  by  the  East  Kent  Railway 
Company. 
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The  last-mentioned  fund  was  the  remnant  of  a  sum  originally 
paid  in  by  the  East  Kent  Railway  of  about  660/.  stock,  a  part  of 
which  had  already  been  laid  out  on  an  investment  for  the  college, 
of  which  the  London,  Chatham  and  Dover  Railway  Company,  in 
which  the  East  Kent  Railway  Company  had  become  merged,  had 
paid  all  the  costs. 

Upon  the  petition  of  the  college  for  the  reinvestment  of  1350/. 
out  of  its  funds  then  standing  in  Court  as  above  mentioned,  the 
Master  of  the  Rolls  ordered  that  that  sum  should  be  raised  by  a 
sale  of  the  three  first-mentioned  sums  of  stock,  and  so  much  of  the 
last-mentioned  sum  of  stock  as,  with  the  money  to  arise  by  the 
sale  of  the  former,  and  two  sums  of  15/.  7«.  and  16/.  cash,  part  of 
13,371/.  178.  10(2.  cash  in  the  bank  to  the  credit  of,  &c.,  would  be 
sufficient  for  the  purpose  ;  and  directed  the  costs  to  be  dealt  with 
in  accordance  with  the  rule  laid  down  in  Ex  parte  The  Bishop  of 
London.  (joC) 

The  London,  Chatham  and  Dover  Railway  Company  ap- 

*  363    pealed  on  the  ground  of  hardship,  seeking  by  their  *  appeal 

to  have  the  order  of  the  Master  of  the  Rolls  varied  by  a 
direction  for  the  sale  of  the  whole  of  the  206/.  17«.  consols,  and 
the  application  of  the  proceeds  of  such  sale  towards  payment  of  the 
1360/. ;  or,  in  the  alternative,  by  a  direction  for  payment  by  the 
appellants  of  so  much  only  of  the  costs  to  be  paid  in  pursuance  of 
the  order  as  would  be  proportionate  to  the  amount  arising  from  the 
sale  of  the  part  of  the  206/.  178.  consols  required  for  the  purpose 
of  completing  the  amount  of  the  1350/. 

Mr.  Sobhouse  and  Mr.  Kekewich,  appeared  for  the  appellants ; 
Mr.  Lawy  for  the  College ;  Mr.  Sarganty  for  the  Midland  Railway 
Company ;  Mr.  W.  W.  Streeten,  for  the  Wycombe  Railway  Com- 
pany ;  and  Mr.  Speedy  for  the  Bedford  and  Cambridge  Railway 
Company. 

Reference  was  made  to  the  terms  of  the  80th  .section  of  the 
Lands  Clauses  Act,  and  to  the  cases  of  Ex  parte  the  Bishop  of 
London^  (a)  Ex  parte  Christ  Church,  (J)  In  re  Maryport  and 
Carlisle  Railway  Actj  1855,  ((?)  In  re  Byron's  Estate,  (^d) 

(a)  2  De  O.,  F.  &  J.  U.  (c)  82  L.  J.  N.  S.  Ch.  811. 

(6)  9  W.  R.  474.  (d)  Supra,  p.  358. 
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The  Lord  Justice  Turner.  —  It  is  impossible  to  lay  down  any 
rule  which  will  not  operate  hardly  sometimes. 

The  case  of  JSz  parte  the  Bishop  of  London  has  laid  down 
the  rule  to  be  adopted  in  these  cases,  and  which  *  must  be    *  864 
adopted  as  the  general  rule,  in  the  absence  of  peculiar  cir- 
cumstances of  extreme  hardship  to  take  a  particular  case  out  of 
the  operation  of  such  general  rule. 

The  present  does  not  appear  to  me  to  be  a  case  stronger  than 
that  of  In  re  Byron* 8  Entate ;  nor  is  there  any  doubt  that  it  was 
for  the  benefit  of  Merton  College  that  these  reinvestments  should 
be  made  in  different  sums  and  at  different  times.  I  do  not  see 
any  circumstances  of  peculiar  hardship  in  the  present  case  to  take 
it  out  of  the  scope  of  In  re  Byron* s  Estate,  or  of  the  Bishop  of 
London* s  Case. 

The  Lord  Justice  Knight  Bruce. — I  am  not  clear  as  to  the 
order  to  be  made  in  this  particular  case,  but  the  Lord  Justice's 
opinion  decides  it. 

The  Lord  Justice  Turner.  —  I  should  have  preferred  that 
the  smaller  fund  should  have  been  taken  first.  There  will  be  no 
costs  of  the  appeal,  as  we  are  not  agreed  upon  the  order  to  be 
made. 


♦COOKNEY  V.  ANDERSON.  *365 

1862.     December  16,  17.     1868.     January  16,  24.     April  25.     Before  the 
Lord  Cbancellor  Lord  Wkstburt. 

The  7th  rule  of  the  lOth  of  the  Consolidated  Orders,  empowering  the  Court  to 
order  the  service  of  a  copy  of  a  bill  upon  a  defendant  **  in  any  suit^^  out  of 
the  jurisdiction,  applies  only  to  suits  concerning  land,  stock,  or  shares  within 
2  Will.  4.  c.  33,  and  4  &  5  Will.  4,  c.  82.^ 


^  This  decision,  together  with  Foley  v,  Maillardet,  post,  389,  and  Samuel 
V.  Rogers,  post  396,  was  overruled  in  Drummond  v,  Drummond,  L.  R.  2  Ch. 
Ap.  32;  S.  C.  L.  R.  2  Eq.  335.  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  449,  and 
note  (6),  451,  and  cases  in  note  (4).  As  to  the  mode  of  serving  process  upon 
absent  defendants  and  persons  residing  out  of  the  jurisdiction  of  the  Court,  in 
the  United  States,  by  publication  or  otherwise,  see  1  Dan.  Ch.  Pr.  (4th  Am. 
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Where  it  appears  on  the  face  of  the  bill  that  a  defendant  was,  at  the  time  of  the 
institution  of  the  suit,  resident  in  a  foreign  country,  and  that  the  suit  does 
not  relate  to  any  of  the  subjects  in  which  this  Court  is  warranted  in  exercis- 
ing jurisdiction  against  persons  so  resident,  he  may  demur  to  the  jurisdiction^ 
although  he  has  not  moved  to  discharge  an  order  for  service  out  of  the 
jurisdiction,  but  has  appeared  to  the  bill.^ 

This  was  an  appeal  of  the  plaintiff  from  a  decision  of  the  Mas- 
ter of  the  Rolls,  allowing  a  general  demurrer  to  the  bill. 

The  bill  sought  the  administration  of  the  trusts  of  a  deed  for 
the  benefit  of  creditors  executed  by  a  partnership  carrying  on  busi- 
ness in  Scotland. 

It  is  stated  that  the  plaintiff  was  the  executrix  of  a  testator, 
named  James  Thomas  Cockney,  late  of  Lincoln's  Inn  Fields, 
solicitor. 

It  set  out  the  trust-deed,  which  was  dated  the  9th  of  September, 
1859,  and  the  material  parts  of  which  were  the  following :  — 

"We,  William  Lancaster,  some  time  government  inspector  of 
mines  residing  at  Stirling,  now  residing  at  the  Portland  Iron 
Works,  near  Harlford,  in  the  country  of  Ayr,  iron  and  coal  mas- 
ter, and  Alexander  Bankier  Preeland,  some  time  of  the  city  of 
Manchester,  merchant,  now  residing  at  Treesbank,  near  Kilmar- 
nock, in  the  county  of  Ayr,  iron  and  coal  master,  as  trustees  for 
the  copartnery  of  Freeland  and  Lancaster,  carrying  on  business  as 
coal  and  iron  masters,  at  and  near  Portland  aforesaid ;  and 

*  366    we,  the  said  William  Lancaster  *  and  Alexander  Bankier 

Freeland,  as  partners  of  the  said  company,  considering  that 
finding  ourselves  as  copartners  aforesaid  unable  to  meet  the 
demands  against  us,  and  to  pay  the  debts  owing  by  us  as  these 
became  due,  and  being  satisfied  of  the  great  disadvantage  and 
ruinous  consequences  which  might  follow,  if  the  operaftions  of  our 
works  were  suspended,  we  are  desirous  that  the  business  should 
be  continued,  in  the  expectation  that  thereby  our  debts  may  be 
gradually  cleared  off,  and  that  our  works  will,  if  necessary,  be 
more  readily  disposed  of  as  going  works ;  and  we  have,  at  the 
request  of  our  principal  creditors,  after  named  and  designed,  agreed 
to  convey  over  the  whole  heritable  and  movable  property  belong- 
ed.) 457,  note  (2) ;  and  as  to  the  effect  of  such  service,  see  the  remarks  of 
Sargent  J.,  in  Erickson  v.  Nesmith,  46  N.  H.  371,  377;  Spurr  v,  Scoville, 
3  Cash.  578 ;  Stephenson  v.  Davis,  56  Maine,  75,  76. 
^  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  549,  550. 
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ing  to  us,  as  copartners  aforesaid,  to  the  trustee  after  named,  in 
order  that  our  works  may  be  managed  and  conducted  by  him  with 
the  aid  and  assistance  of  the  committee  after  named  for  a  period  of 
five  years,  or  such  longer  or  shorter  period  as  he,  with  the  aid  and 
advice  of  such  committee,  shall  think  proper,  or  until  a  necessity 
arises  for  selling  or  disposing  of  the  said  works :  Therefore  we,  the 
said  William  Lancaster  and  Alexander  Bankier  Freeland,  as 
tmstees  and  copartners  aforesaid,  do  hereby  dispone,  convey,  and 
make  over  from  us  and  from  the  said  copartnery  concern  of  Free- 
land  and  Lancester,  to  and  in  favour  of  James  Anderson,  iron 
merchant  in  Glasgow,  whom  failing,  by  death,  resignation,  or 
removal,  to  and  in  favour  of  such  other  party  as  shall  be  appointed 
in  manner  after  mentioned  as  trustee  for  the  purposes  after  men- 
tioned, and  to  the  onerous  disponees,  or  assignees  of  such  trustee, 
all  and  whole  the  estate  heritable  and  movable,  real  and  personal, 
belonging  to  our  said  copartnery  of  Freeland  and  Lancaster,  or  to 
us  as  partners  thereof  or  as  trusteees  for  their  behoof,  with  the 
titles,  vouchers,  documents  and  instructions  thereof,  and  also  the 
whole  leases  of  lands  and  minerals  held  by  us,  to,  or  in  connection 
with  said  works." 

•The  deed  proceeded  to  describe  the  land  conveyed  by    *367 
it,  as  situated  within  the  parishes  of  Biccarton  and  Kilmar- 
nock, and  shire  of  Ayr, 

By  the  declaration  of  trust,  the  trustee  was  empowered,  under 
the  direction  and  advice  of  the  committee  named  in  the  deed,  to 
carry  on  and  conduct  as  theretofore  the  works  for  a  period  of  five 
years  from  the  date  of  the  deed,  or  for  such  longer  or  shorter 
period  as  he  and  the  committee  should  think  proper,  and  under  the 
direction  and  advice  of  the  committee  to  pay  and  discharge  the 
liabilities  of  the  copartnery  concern  of  Freeland  and  Lancaster,  in 
manner  mentioned  in  the  deed,  with  the  exception  of  the  debts 
after  specified  due  to  the  parties  after  named  and  designed.  And 
in  the  event  of  it  appearing  to  the  trustee  and  committee  that  the 
works  and  leases,  or  any  part  thereof,  could  not  be  profitably  car- 
ried on,  the  trustee  and  committee  were  thereby  authorized  to  sell 
and  dispose  of  the  works  and  leases  or  any  part  thereof,  and  that 
either  by  public  roup  or  private  sale,  and  at  such  price  or  prices 
and  upon  such  terms  and  conditions  as  the  trustee  and  committee 
might  approve  of. 
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The  profits  and  proceeds  of  the  property  were  directed  to  be 
applied  in  paying  and  satisfying  —  first  and  regularly  the  interest, 
and  next  the  principal,  of  the  debts  due  to  the  parties  after  named, 
and  that  ratably  and  proportionably  in  case  of  a  deficiency  of 
funds,  that  was  to  say,  a  debt  to  the  Union  Bank  of  Scotland, 
amounting  to  66,803/.  6«.  8rf.,  subject  to  deduction  of  the  value  of 
1100  tons  of  pig-iron,  valued  at  2760Z. ;  a  debt  to  the  above-named 
James  Thomas  Cookney,  amounting  to  25,0002.;  a  debt  to  the 
Glasgow  and  South-Western  Railway  Company,  amounting 

*  368    to  1950/. ;  a  debt  to  *  John  Freeland,  amounting  to  5000/. ; 

and  a  debt  to  the  trustees  of  William  Blane,  for  976/. 
88.  6d. 

The  deed  appointed  James  Robertson  manager,  and  James  Reid 
cashier,  both  of  the  Union  Bank  of  Scotland,  and  James  Thomas 
Cookney,  and  John  Freeland,  and  the  survivors  or  survivor  of  them, 
a  committee,  under  whose  direction  and  superintendence  the  trustee 
was  to  act. 

The  bill  stated  that  after  the  execution  of  this  trust-deed,  the 
ironworks  were  carried  on  by  the  trustee  and  committee,  wiUi 
results  which  the  bill  stated  in  detail. 

The  bill  also,  after  alleging  that  the  trustee  and  committee 
under  the  trust-deed  had  renewed  or  contemplated  the  renewal  of 
the  leases  of  the  mines,  stated  that  as  the  prices  then  ruled  in  the 
iron  market  there  could  be  no  profitable  results  from  the  manage- 
ment of  the  trust,  and  that  there  was  no  reasonable  prospect  of  the 
works  being  carried  on  profitably ;  and  the  plaintiff  submitted  that 
it  was  manifestly  for  the  benefit  of  all  parties  interested,  that  the 
trust  should  be  wound  up  without  any  further  delay.  And  after 
stating  that  there  was  due  to  the  plaintifiT,  as  executrix  of  Mr. 
Cookney,  under  the  trust-deed  for  principal  and  interest,  26,107/. 
and  upwards,  and  that  there  was  also  due  to  the  defendants,  the 
other  creditors  above  specified,  the  whole  of  their  principal  and  a 
large  arrear  of  interest ;  that  the  legal  estate  in  part  of  the  trust 
hereditaments  and  premises  was  vested  in  the  Union  Bank  of  Scot- 
land, which  was  a  joint-stock  bank  duly  registered  and  carrying  on 
business  in  Glasgow,  —  the  defendant  James  Robertson  being  the 
registered  public  officer  thereof,  and  being  entitled  to  sue  and  be 
sued  in  respect  of  all  transactions  in  which  the  bank  waa 

*  369    concerned ;  and  *  that  the  Glasgow  and  South  Western  Rail- 

way was  a  joint-stock  company,  whose  principal  office  waa 
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in  Glasgow :  the  bill  prayed  that  the  trusts  of  the  trust-deed  might 
be  administered  and  wound  up ;  that  an  account  might  be  taken 
of  the  amount  due  to  the  plaintiff,  and  all  other  creditors  under  it ; 
that  all  proper  accounts  might  be  taken,  and  directions  given  for 
realizing  the  trust  property,  and  distributing  the  same  among  the 
creditors  in  a  due  course  of  priority ;  that  the  plaintiff  might  be 
indemnified  from  all  liability  under  the  leases ;  that  the  costs  of 
the  suit  might  be  paid  out  of  the  trust  property ;  and  for  further 
relief. 

Copies  of  the  bill  were  —  by  leave  of  the  Court,  under  the  Con- 
solidated Orders  (a)  —  served  in  the  Isle  of  Man  upon  the  defend- 
ant William  Lancaster,  and  in  Scotland  upon  the  defendants  the 
trustee,  the  committee,  the  Union  Bank,  and  the  Glasgow  and 
South-Western  Railway  Company.  All  the  defendants  so  served 
appeared,  and  demurred  on  the  ground,  that  the  plaintiff  had  not, 
by  his  bill,  shown  any  title  to  discovery  or  relief. 

The  Master  of  the  Rolls  allowed  the  demurrer.  The  case  is 
reported  in  the  31st  volume  of  Mr.  Beavan's  Reports.  (5) 

•  Mr.  Mohhouse  and  Mr.  W.  W.  Mackeaoriy  for  the  appel-  *  370 
lant.  —  On  the  argument  of  a  demurrer,  the  case  must  be 
dealt  with  as  if  it  were  at  its  hearing,  and  every  fact  alleged  in  the 
bill  had  been  proved.  It  must  be  taken,  therefore,  that  there  has 
been  a  great  increase  of  the  debts  of  the  trust  concern  since  the 
date  of  the  trust-deed.  The  discretionary  power  vested  in  the 
trustee  and  committee  to  carry  on  the  works  for  five  years,  or  such 
longer  or  shorter  period  as  he  and  the  committee  shall  think 
proper,  is  not  a  bare  discretion :  Mortimer  v.  Watts ;  (c)  but  a 
power  which  must  be  exercised  for  the  benefit  of  the  cestuia  que 
trtutentj  to  whom  the  donee  must  account  for  its  exercise,  or 
non-exercise :  Milmigton  v.  Mulgrave ;  ((2)  and  being  now  — 
according  to  the  effect  of  the  allegations  of  the  bill  —  exercised  in 

(a)  Consolidated  Orders  X,  Rule  7,  which  is  as  follows :  *'  Where  a  defend-  ' 
ant  in  any  sait  is  out  of  the  jurisdiction  of  the  Court,  the  Court,  upon  applica- 
tion, supported  by  such  evidence  as  shall  satisfy  the  Court  in  what  place  or 
country  such  defendant  is  or  may  probably  be  found,  may, order  that  a  copy  of 
the  bill  under  the  Stat.  15  &  16  Vict.  c.  86,  §  3,  and  if  an  answer  is  required, 
a  copy  of  the  interrogatories  may  be  served  on  such  defendant,  in  such  place 
or  country  or  within  such  limits  as  the  Court  shall  think  fit  to  direct." 

(&}  Page  452.  (d)  8  Madd.  491. 

(c)   14Beav.  616. 
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a  mischievous  and  ruinous  way,  the  Court  has  power  to  interfere 
and  control  such  injurious  exercise:  Dashwood  v.  Lord  Buth- 
eUy^  (a)  De  Manneville  v.  Crampton^  (b)  French  v.  DavidsoHj  (c) 
Kekewich  v.  Marker.  (J) 

The  ground  of  the  decision  below  was,  that  the  interference  and 
control  of  this  Court  could  not  be  effectually  exercised,  as  the 
statements  of  the  bill  showed  the  case  not  to  be  within  the  juris- 
diction of  an  English  Court  of  Justice.  There  is,  however,  nothing 
on  the  face  of  this  bill  to  show  thai;  any  of  the  defendants  are 
domiciled  in  Scotland,  or  are  out  of  the  jurisdiction. 

*  371        *  Privity  of  contract,  or  the  relationship  of  trustee  and 

cestui  que  trust,  constitutes  a  right  which  may  be  called  a 
transitory  right, — a  right  which  follows  the  plaintiff  and  defend- 
ant wherever  they  may  be. 

[They  referred  to  Story's  Conflict  of  Laws,  (g)  Anffus  v. 
Angus,  (^)  Earl  of  Athol  v.  Earl  of  Derby,  (A)  Carteret  v. 
Petty,  (i)  Earl  of  Kildare  v.  Sir  M.  Eustace,  (k)  Penn  v.  Lord 
Baltimore,  (J)  Lord  Oranstoum  v.  Johnston,  (m)  Jackson  v. 
Petrie,  (ri)  Harrison  v.  Gumey,  (o)  Beckford  v.  Kemble,  (p)  2W- 
lock  V.  Hartley,  (g)  Lewis  v.  Baldwin,  (r)  Beattie  v.  John- 
stone, («)  Innes  v.  Mitchell,  (f)  Norris  v.  Chamhres.  (w)  ] 

If  that  is  so,  it  is  immaterial  whether  or  not  the  defendants  are 
out  of  the  jurisdiction.  The  money  in  the  present  case  was  to  be 
paid  in  England,  and  a  great  part  of  the  property  which  might  be 
affected  by  a  decree  of  this  Court  is  personal  property  only,  and  it 
cannot  be  assumed  that  the  defendants  are  wholly  without  property 
within  tlie  jurisdiction  of  the  Court,  upon  which  by  sequestration, 

(a)  10  Ves.  230.  246.  (c)  3  Madd.  896. 

(6)  1  V.  &  B.  364.  (d)  3  Mac.  &  G.  311,  826.  sqq. 
(e)  PI.  644  (6th  ed.),  citing  Lord  Cranstown  v,  Johnston,  3  Yea.  170; 
6:Ves.  277. 

{g)  West.  temp.  Hardw.  23.  (h)  1  Ch.  Ca.  220. 
(t)   2  Swanst.  323,  n. ;  S.  C.  nom.  Cartwright  v.  Pettus.  2  Ch.  Ca.  214. 

(A;)  1  Vera.  419.  (q)  1  Y.  &  C.  C.  C.  114. 

(0    1  Ves.  444.  (r)   11  Beav.  163. 

(m)  3  Ves.  170.  (*)  8  Hare,  169. 

(n)  10  Ves.  164.  (0  *  ^^'^'  1^1 ;  1  De  G.  &  J.  428. 

(o)  2  J.  &  W.  663.  (m)  29  Beav.  246. 
(j?)  1  S.  &  S.  7. 
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any  decree  which  the  Court  may  make  in  this  suit  can  be  enforced. 
Even  if  such  a  decree  were  not  directly  available  to  aflford  the 
plaintiff  her  just  rights,  it  might  be  made  indirectly  availa- 
ble for  that  purpose  by  the  institution  of  *  apt  supplemental  *  372 
proceedings  with  that  object  in  the  Courts  of  Scotland. 
Henley  v.  Soper,  (a)  Euasell  v.  Smyth.  (&)  By  those  Courts  the 
English  decree,  obtained  neither  by  fraud  upon  nor  in  the  absence 
of  the  defendants,  would  be  carried  into  full  effect.  Sheehy  v.  The 
ProfeMional  Ltfe  Assurance  Company^  (jd)  Cammell  v.  Sewell^  ((2) 
The  Marquess  of  Breadalbane  v.  The  Marquess  of  Chandos.  (ji) 
This  Court  therefore  is  not  at  liberty  to  entertain  considerations 
of  the  relative  convenience  or  inconvenience  of  the  forvm  chosen 
by  the  plaintiff  in  this  case  ;  more  especially  as  recent  legislation 
(Stat.  22  &  28  Vict.  c.  63 ;  24  A  25  Vict.  c.  11)  has  provided  a 
machinery  whereby  any  difficulties  which  may  arise  from  inci- 
dental questions  of  Scotch  law  in  the  case  may  be  easily  disposed 
of. 

Under  these  circumstances  the  Court,  in  the  exercise  of  the 
discretionary  powers  conferred  upon  it  by  the  legislature,  made  the 
order  for  service  of  the  bill  in  the  present  suit  upon  the  demurring 
defendants  out  of  the  jurisdiction :  and  we  submit  rightly.  The 
plaintiff  is  entitled  to  and  claims  the  full  benefit  of  all  statutory 
rights  conferred  by  Acts  of  Parliament  passed  for  the  benefit  of 
ilie  Queen's  subjects,  irrespectively  of  the  question  whether  those 
Acts  may  in  principle  have  contravened  the  principles  of  inter- 
national law  ;  especially  where  the  refusal  of  the  rights  conferred 
by  the  Acts  would  be  tantamount  to  a  refusal  or  defeat  of  justice. 
Among  those  rights  are  those  conferred  by  the  Statutes 
3  &  4  Vict.  c.  94,  (^)  and  4  &  5  Vict  c.  52,  and  the  *  33d    *  378 

(a)  8  B.  A  C.  16.  (rf)  8  W.  R.  639. 

(6)  9  M.  &  W.  810.  (e)  2  M.  &  C.  711. 

(c)  13C.  B.  787. 

Ig)  Stat.  3  &  4  Vict.  c.  94,  §  1,  enacts  as  follows:  **That  the  Lord  Chan- 
cellor ...  is  herebj  required  by  any  rules  and  orders  to  be  ...  by  him  made 
...  at  any  time  within  five  years  from  the  passing  of  this  Act,  to  make  such 
alterations  ks  may  seem  expedient ...  in  the  form  and  mode  of  obtaining  dis- 
covery by  answer  in  writing .  .  .  and  generally  in  the  form  and  mode  of  pro- 
ceeding to  obtain  relief,  and  in  the  general  practice  of  the  Court  with  relation 
thereto  .  .  .  and  all  such  rules,  orders,  and  regulations  shall  be  laid  before  both 
Houses  of  Parliament,  if  Parliament  be  then  sitting,  immediately  upon  the  making 
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of  the  Oeoeral  Orders  o(  the  8th  of  Maj,  1845,  now  refdaced 
bj  the  7th  rule  oC  the  10th  of  the  Consolidated  Orders,  made 
in  parsoance  o(  those  statutes ;  by  the  conjoint  efiect  of  which 
statutes  and  orders,  the  jurisdiction  of  this  Court  has  been  ma- 
teriallj  extended ;  it  not  baring  been  possible  before  to  take 
further  proceedings  against  a  defendant  served  with  a  subpoena 
abroad,  unless  he  appeared  Yoluntarilj.  Fernandez  v.  Cor- 
bin.  (a) 

*  374        *  But  the  demurring  defendants,  by  appearing,  have  sub- 

mitted to  the  jurisdiction  of  this  Court,  (()  and  are  now 
estopped  from  objecting  to  it.  And  under  any  circumstances  their 
proper  mode  of  proceeding,  if  the  serrice  was  improper,  was  not 
by  demurrer :  Boberdeau  y.  Eous,  (c)  but  the  course  which  was 
taken  in  Whitmore  v.  ByaUj  (d)  Lewis  v.  Baldwin^  (e)  Meiklan  v. 
Campbellj  (^)  InneM  v.  Mitchell^  (A)  Maclean  v.  Dawson^  (t) 
namely,  a  motion  to  discharge  the  order  for  service. 

and  iflsuing  of  the  same ;  or  if  Parliament  be  not  sitting,  then  within  five  da3r8 
ailer  the  next  meeting  thereof.  .  ." 

Sut.  4  &  5  Vict.  c.  52,  after  reciting  Sut.  3  &  4  Vict.  c.  94,  partiaUj 
repeals  it,  and  enacts  (§  1),  that  **  every  such  rule,  order,  or  regulation  made 
in  pursuance  of  the  said  recited  Act  shall,  from  and  after  the  time  in  that  behalf 
to  be  appointed  by  the  Lord  Chancellor  .  .  .  and  if  no  time  shall  be  so  appointed, 
then  from  and  after  the  making  thereof,  be  binding  and  obligatory  on  the  said 
Court,  and  be  of  like  force  and  effect  as  if  the  provisions  therein  contained  had 
been  expressly  enacted  by  Parliament :  provided  always,  that  if  either  of  the 
Houses  of  Parliament  shall,  by  any  resolution  passed  at  any  time  before  such 
House  of  Parliament  shall  have  actually  sat  thirty-six  days  after  such  rules, 
orders,  and  regulations  shall  have  been  laid  before  such  House  of  Parliament, 
resolve  that  the  whole  or  any  part  of  such  rules,  orders,  or  regulations  ought 
not  to  continue  in  force,  in  such  case  the  whole,  or  such  part  thereof  as  shall 
be  so  included  in  such  resolution,  shall  from  and  after  such  resolution  cease  to 
be  binding  and  obligatory  on  the  said  Court.  .  .^' 

The  38d  of  the  General  Orders  of  May,  1846,  was,  with  an  immaterial 
exception,  in  the  same  terms  as  the  lOth  of  the  Consolidated  Orders,  Rule  7, 
stated  above,  p.  369,  note,  save  that,  instead  of  the  words,  ••  a  copy  of  the  bdl 
under  the  Stat.  15  &  16  Vict,  c  86,  §  3,  and  if  an  answer  is  required  a  copy  of 
the  interrogatories,^  found  in  the  latter,  the  language  of  the  earlier  order  was 
*'  the  subpcena  to  appear  to,  or  to  appear  to  and  answer,  the  bill." 

(a)  2  Sim.  544. 

{b)  See  Beattie  v,  Johnstone,  8  Hare,  169. 

{€)  1  Atk.  543.  (g)  24  Beav.  100. 

id)  4  Hare,  612.  (h)  4  Drew.  141 ;  1  De  G.  &  J.  423. 

(f)  11  Beav.  153.  (t)   27  Beav.  25 ;  4  De  G.  &  J.  150.  ' 
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Thej  also  referred  to  Mostyn  v.  Fabrigas^  (a)  and  Burge's  Colo- 
nial and  Foreign  Laws.  (() 

Mr.  Selwyn  and  Mr.  Druce^  for  the  respondents,  were  called 
upon  with  reference  to  two  points  only,  viz. :  first,  whether  upon 
the  merits  of  the  case  it  might  not  be  possible  to  exercise  jurisdic- 
tion to  declare  that  the  trust  was  at  an  end,  and  remit  the  parties 
to  have  the  estate  wound  up  under  a  proper  tribunal  in  Scotland ; 
and  secondly,  whether,  as  a  matter  of  procedure,  the  proper  course 
on  the  part  of  the  defendants  who  now  demurred  should  not  have 
been  to  apply  to  have  the  order  for  service  out  of  the  jurisdiction 
discharged. 

Upon  the  first  point,  they  argued  that  the  state  of  the  iron  mar- 
ket, which  was  adverted  to  in  the  bill,  was  immaterial,  and 
that  the  increase  of  the  debts  of  the  *  concern  was  a  circum-  •  376 
stance  for  which  provision  was  made  by  the  trust-deed  itself. 
That  a  declaration,  that  the  concern  should  be  at  once  wound  up, 
would  amount  to  a  total  ouster  of  the  discretion  reposed  by  that 
deed  in  the  trustee  and  committee ;  that  that  discretion  could  not 
be  controlled  in  the  absence  of  distinct  allegations  that  the  exer- 
cise of  it  was  mischievous  and  ruinous ;  and  that  consequently,  no 
case  was  made  out  of  such  a  nature  as  to  fall  within  the  authorities 
cited  on  the  other  side. 

Upon  the  second  point  they  argued  that,  to  enter  an  appearance 
and  demur  was  not  an  incorrect  mode  of  procedure,  inasmuch  as 
appearance,  which  was  the  first  step  towards  making  a  defence, 
was  no  abandonment  or  waiver  of  any  defence  which  the  defendants 
might  have,  and  it  was  clear  upon  the  face  of  the  bill  that,  even 
assuming  the  whole  of  the  statements  in  it  proved  as  facts,  no 
decree  could  be  usefully  made  by  this  Court.  They  cited  on  this 
point  Braithwaite's  Record  and  Writ  Practice,  (c)  41  Geo.  3, 
c.  90,  §  6 ;  The  Duke  of  Brunswick  v.  The  King  of  Hanover,  (i) 

They  also  commented  on  the  cases  cited  on  behalf  of  the  appel- 
lant on  the  question  of  jurisdiction,  and  referred  to  a  passage  from 
Lord  Redbsdale,  (e)  cited  with  approval  by  the  Lord  Justice 
TuBNEB  in  PenneU  v.  Boy.  (^) 

(a)  Cowp.  161.  (c)  Page  139. 

(h)  Vol.  3,  page  398. 

((f)  6  Beav.  1  (see  p.  32)  ;  2  H.  L.  Caa.  1. 
(e)  Mitf.  PL  p.  6.  (^}  3  De  G.,  M.  &  O.  126,  138. 
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Mr.  Hohhoute^  in  reply,  submitted  that  the  suit  should  be  main- 
tained as  one  which  was  necessary  in  order  to  give  the  plain- 

*  876    tiff  that  full  and  adequate  discovery  to  which  *  she  was 

entitled,  but  which  she  could  not  obtain  by  proceedings 
in  the  Scotch  Courts. 

The  Lord  Chancellor  referred  during  the  arguments  to  Hauldiick 
T.  The  Marques9.  of  Donegal  (a)  and  Buchanan  y.  Rucker.  (6) 

Judgment  reserved. 

1863.    January  16. 

The  Lord  Chancellor  called  the  attention  of  Mr.  Hobhouse  to 
the  case  of  Hope  v.  Hbpej  (e)  and  the  case  stood  over  to  be  further 
argued  with  reference  to  that  authority. 

January  24. 

Mr.  Sobhouse  and  Mr.  W.  W.  Mackesan^  for  the  appellant. — 
The  8th  rule  of  the  Preliminary  Order  of  the  Consolidated  Orders, 
providing  for  the  cases  of  variation  of  language  in  the  Consolidated 
Orders  as  compared  with  the  Orders  originally  made,  puts  the  7th 
rule  of  the  10th  of  those  Orders  into  the  position  of  the  83d  of  the 
General  Orders  of  May,  1845,  which  latter,  by  virtue  of  the  Stat. 
8  &  4  Yict.  c.  94,  §  1,  have  the  authority  of  an  Act  of  Parliament ; 
and  Whitmore  v.  JRyan,  (d)  in  which  every  objection  was  raised 
which  can  now  be  raised  on  behalf  of  the  respondents,  is  an 
express  authority  that  the  88d  General  Order  of  May,  1846,  does 
not  apply  exclusively  to  suits  concerning  lands,  stock  or 

*  877    shares,  within  the  ♦  Statutes  2  Will.  4,  c.  83,  and  4  &  5 

Will.  4,  c.  82,  (e)  but  gives  the  Court  a  discretion,  accord- 

(a)  Beatt.  146 ;  2  CI.  4k  Fin.  470.  (c)  4  De  G.,  M.  &  G.  d2S. 

(()  9  East,  192.  Id)  4  Hare,  612. 

(«)  The  material  parts  of  the  statotea  here  referred  to  are  the  following : 
SUt.  2  Will.  4,  c.  38,  enacts  as  follows :  **  That  from  and  after  the  passing  of 
this  Act  it  shall  and  may  be  lawful  for  the  Courts  of  Chancery  and  of  £zchequer 
in  England  respectively,  if  they  shall  so  think  fit.  upon  special  motion  of  the 
complainant  or  complainants  in  any  suit  which  has  been  or  shall  be  instituted 
in  such  Courts  respectively,  concerning  lands,  or  tenements,  or  hereditaments 
situate  or  being  within  that  part  of  the  United  Kbgdom  called  England  or 
Wales,  to  order  and  direct  that  service  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  in  the  Isle  of  Man  respectively,  of  any  subpoena 
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ing  to  the  circumstances  of  the  case,  to  pennit  service  out  of  the 
jurisdiction  in  any  suit  whatever.  Hope  v.  Hope  (a)  was  a  cas6 
in  pari  materidy  and  in  that  case  are  to  be  found  some  important 
observations  of  the  Lord  Chancellor,  which  materially  aflFect  the 
present  case  in  the  plaintiflF's  favour.  At  p.  344,  his  Lordship 
says,  "  It  is  not  necessary  for  me  to  decide  that  the  order  was 
right  in  the  first  instance,  because,  even  if  by  accident  Mrs.  Hope 
was  not  aware  of  the  proceedings  before  the  order  was  made, 
it  is  quite  obvious  that  she  had  a  ftiU  knowledge  *  of  it  *  378 
immediately  afterwards,  and  in  fact  she  appears  before  the 
Court.  I  do  not  say  that  she  enters  an  appearance  in  form,  but 
she  substantially  appears  by  filing  affidavits  here  and  procuring 
farther  affidavits  to  be  filed  by  other  persons,  in  order  to  resist  the 
present  application.  She  has  thus  waived  all  formality,  and  to  all 
intents  and  purposes  has  entered  an  appearance  as  a  defendant." 
Hope  V.  Hope  decided  that  the  principle  on  which  substituted  ser- 
vice is  ordered  is,  that  there  is  reasonable  ground  to  suppose  that 
the  service  will  come  to  the  knowledge  of  the  defendant.  About 
that  here  there  can  be  no  question ;  and  the  case  therefore,  as 
analogical  to  the  present,  is  a  powerful  authority  in  favour  of  the 
apf)ellant. 

Mr.  Selwyn  and  Mr.  Druce^  for  the  respondents.  —  The  33d 
General  Order  of  May,  1845,  must  be  construed  as  framed  with 
reference  to  the  procedure  of  the  Court  only,  and  not  as  intended 
to  extend  its  jurisdiction.  That  was  no  object  contemplated  by 
the  Acts  under  the  authority  of  which  that  order  was  drawn  up. 

or  subpcenas,  letter  missive  or  letters  missiye,  and  of  all  subsequent  process  to 
be  had  thereon,  upon  any  defendant  or  defendants  in  such  suit  then  residing  in 
such  part  of  the  said  United  Kingdom  or  Isle  of  Man,  in  which  he,  she,  or  they 
shall  be  so  serred,  shall  be  deemed  good  service  of  or  be  made  upon  such 
defendant  or  defendants  upon  such  terms  and  in  such  manner  and  at  such  time 
as  to  such  Courts  respectively  shall  seem  reasonable.  .  ." 

SUt.  4  &  5  Will.  4,  c.  82,  after  referring  to  the  Stat.  2  Will.  4,  c.  83,  extends 
all  the  provisions  contained  in  that  Act  relating  to  suits  instituted,  concerning 
lands,  tenements,  or  hereditaments  situate  in  England  or  Wales,  or  in  Ireland 
respectively,  and  makes  them  applicable  "to  all  suits  instituted  in  the  said 
Courts  respectively,  concerning  any  charge,  lien,  judgment,  or  encumbrance 
thereon,  or  concerning  any  money  vested  in  any  government  or  other  public  stock 
or  public  shares  in  public  companies  or  concerns,  or  concerning  the  dividends  or 
produce  thereof,**  and  enacts  accordingly. 

(a)  19  Beav.  237 ;  4  De  G.,  M.  &  G.  828. 
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The  7th  rule  of  the  10th  of  the  Consolidated  Orders  can  stand  on 
no  better  footing  than  the  8Sd  General  Order  of  May,  1845,  of 
which  it  is  a  nearly  verbatim  repetition,  (a) 

Judgment  reserved. 

April  25. 

The  Lord  Chancellor.  —  In  explanation  of  my  decision  in  this 
case,  it  is  necessary  to  begin  by  referring  to  some  well-established 

general  principles. 
*  879  *  The  Courts  of  civil  judicature  in  every  country  sit  to 
administer  the  muncipal  law  of  that  country,  and  their 
jurisdiction  therefore  is  limited  and  territorial.  It  is  true,  that 
the  duty  of  yielding  obedience  to  the  law  of  his  native  country 
may  follow  the  native  subject  of  that  country  wherever  he  resides ; 
for  every  nation  has  a  right  to  bind  its  own  natural-bom  subjects 
by  its  own  laws  in  every  place.  Municipal  law,  therefore,  may 
provide  that  judgments  and  decrees  may  be  lawfully  pronounced 
against  natural-born  subjects  when  absent  abroad,  and  may  also 
enact,  that  they  may  be  required  to  appear  in  the  Courts  of  their 
native  country,  even  whilst  resident  in  the  dominions  of  a  foreign 
sovereign.  If  a  statutory  jurisdiction  be  thus  conferred.  Courts  of 
justice  in  the  exercise  of  it  may  lawfully  cite,  and  on  non-appear- 
ance give  judgment,  in  civil  cases  against  natural-born  subjects 
whilst  they  are  absent  beyond  seas  in  a  foreign  land. 

This  jurisdiction  depends  on  the  statute  or  written  law  of  the 
country.  Where  it  is  not  expressly  given  it  cannot  be  lawfully 
assumed.  If  such  a  law  does  not  exist,  the  general  maxim, 
applies  "  extra  territorium  jus  dicenti  impune  non  paretur." 

But  as  international  law  in  private  rights  is,  so  far  as  it  has 
been  clearly  established,  a  part  of  municipal  law,  it  follows,  that 
the  law  of  a  country  which  gives  to  its  municipal  tribunals  author- 
ity to  exercise  jurisdiction  as  to  persons  and  things  which  are 
beyond  the  confines  of  their  own  territories,  may  also,  consistently 
with  international  law,  be  extended  in  certain  cases  to  persons 
who  are  not  natural-born  subjects.  For  where  it  is  well  settled  by 
the  comity  of  nations,  that  any  question  of  private  right  falls  to 
be  decided  by  the  law  of  a  particular  country,  it  would  seem 

(a)  See  Kirwan  v.  Daniel,  7  Hare,  347. 
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reasonable  that  the  *  Coarts  of  that  country  should  receive   *  380 
jurisdiction  and  the  power  of  citing  absent  parties,  though 
residing  in  a  foreign  land. 

Thus,  by  way  of  example,  it  is  generally  agreed  by  European 
nations,  that  all  questions  relating  to  the  ownership  of  land  must 
be  decided  by  the  lez  loci  rei  sIUb  ;  that  all  questions  relating  to 
the  succession  or  administration  of  the  property  of  a  deceased 
person,  whether  testate  or  intestate,  belong  to  the  judge  of  the 
domicile  of  the  deceased  ;  and  that  contracts  ought  to  be  applied 
and  interpreted  by  the  law  of  the  place  where  they  are  made,  and 
where  it  is  intended  they  should  be  performed. 

If,  therefore,  an  action  or  suit  be  commenced  in  the  Courts  of 
a  particular  country  relating  to  a  subject  which,  by  this  consent  of 
nations,  is  appropriated  to  the  law  of  that  country,  it  may  be 
right,  in  order  to  prevent  a  failure  of  justice,  to  give  to  such 
Courts  the  power  of  exercising  complete  jurisdiction,  and  therefore 
of  citing  absent  parties,  under  the  penalty  if  they  do  not  appear 
of  having  judgment  pronounced  against  them  in  their  absence ; 
but  it  is  a  jurisdiction  that  should  be  given  and  exercised  with 
great  caution,  and  only  where  it  is  clear  on  the  principles  of  public 
law  that  the  judgment  against  the  absent  party  ought  to  be  treated 
as  binding  by  the  Courts  of  foreign  countries.^ 

The  right  of  administering  justice  is  the  attribute  of  sovereignty, 
and  all  persons  within  the  dominions  of  a  sovereign  are  within 
his  allegiance  and  under  his  protection.  If,  therefore,  one  sover- 
eign causes  process  to  be  served  in  the  territory  of  another,  and 
summons  a  foreign  subject  to  his  Court  of  justice,  it  is  in  fact  an 
invasion  of  sovereignty,  and  would  be  unjustifiable,  unless 
*  done  with  consent ;  which  is  assumed  to  be  the  fact,  if  *  881 
it  be  done  in  a  case  where  a  foreign  judgment  would  by 
international  law  be  accepted  as  binding.  For,  })esides  the  general 
maxim  which  I  have  already  cited  and  which  limits  the  jurisdic- 
tion of  every  tribunal  to  its  own  territory,  there  is  another  general 
rule,  ^^  actor  sequitur  forum  rei,"  and  both  are  violated  when  the 
territorial  judge  cites,  and  pronounces  a  judgment  against,  a  per 
son  who  does  not  appear,  and  is  absent  in  another  territory. 

There  are,  therefore,  two  grounds  on  which  the  legislature  of 

^  See  1  Dan.  Cb.  Pr.  (4th  Am.  ed.)  457,  note  (2)  ;  Sargent  J.,  in  Erickson 
9.  Nesmith,  46  N.  H.  871,  377 ;  Spurr  o.  Scoville,  3  Gush.  678 ;  Stephenson  o. 
Davis,  66  Maine,  75,  76. 
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any  country  is  warranted  in  conferring  on  its  civil  tribunals  an 
extra-territorial  jurisdiction,  —  one  the  right  which  it  possesses  of 
binding  universally  by  its  laws  the  persons  who  owe  to  it  a  natural 
allegiance ;  the  other  the  right  which  it  receives  by  international 
law,  that  is,  from  the  consent  of  nations,  of  summoning  all  per- 
sons interested  wherever  resident,  where  the  subject  of  suit  arises 
or  is  situate  within  its  own  territory  and  falls  to  be  determined  by 
its  own  law  and  the  judgment  of  its  own  Courts  of  Civil  Judica- 
ture. 

In  conformity  with  these  principles  the  Act  of  the  2  Will.  4, 
c.  83,  was  framed  and  passed,  by  which  it  was  enacted  that  it  should 
be  lawful  for  the  Court  of  Chancery  in  England,  in  any  suit  relat- 
ing to  land  in  England,  to  order  its  process  to  be  sei'ved  on  a 
defendant  residing  within  any  part  of  the  United  Kingdom ;  and 
a  similar  power  is  given  to  the  Court  of  Chancery  in  Ireland  in 
suits  relating  to  land  in  Ireland. 

The  effect  of  the  subsequent  Act  of  the  4  £  5  Will.  4,  c.  82,  is 
to  give  to  the  Courts  of  Chancery  in  England  and  Ireland  respec- 
tively a  limited  and  guarded  power  in  suits  concerning  land  in 
England  and  Ireland  respectively,  or  concerning  ^^any  charge, 
lien,  judgment  or  encumbrance  thereon,  or  concerning  any 
*  882  money  vested  *  in  any  government  or  other  public  stock, 
or  public  shares  in  public  companies  or  concerns,  or  con- 
cerning the  dividends  or  produce  thereof,"  of  directing  that  proc- 
ess may  be  served  on  any  defendant  in  such  suit,  although 
resident  in  any  place  out  of  the  United  Kingdom,  and  of  proceeding 
upon  such  service  as  if  it  had  been  made  within  the  jurisdiction. 

Previously  to  these  statutes  tlie  Courts  of  Chancery  in  England 
and  Ireland  had  not,  nor  without  these  statutes  would  they  now 
have,  any  jurisdiction  or  authority  to  serve  process  upon  any  defend- 
ant, whether  a  natural-born  subject  or  not,  who  was  residing  out  of 
the  territorial  limits  of  their  respective  jurisdictions  ;  unless,  indeed 
the  defendant  were  shown  to  have  absconded  to  avoid  sucli  ser- 
vice :  and  it  is  a  jurisdiction  which  depends  on  the  nature  of  the 
suit,  and  is  confined  entirely  to  such  suits  as  answer  the  descrip- 
tion contained  in  the  last-mentioned  statutes. 

The  jurisdiction  of  the  Courts  of  Common  Law  was  equally 
limited  and  territorial  with  the  jurisdiction  of  the  Court  of  Chan- 
cery.   Before  the  Common  Law  Procedure  Act  of  1852,  the  Courts 
of  Common  Law  at  Westminster  had  no  jurisdiction  to  order,  or 
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to  proceed  upon,  the  senrice  of  a  writ  on  a  defendant  residing  in 
a  foreign  country.  By  the  Common  Law  Procedure  Act  of  1852, 
§  18,  it  is  enacted  to  the  effect  that,  in  case  any  defendant,  being 
a  British  subject,  is  residing  out  of  the  jurisdiction  of  the  Superior 
Courts  in  any  place,  except  Scotland  or  Ireland,  it  shall  be  lawful 
for  the  plaintiff  to  issue  a  writ  of  summons  in  the  form  described 
in  the  schedule ;  and  it  shall  be  lawful  for  the  Court  upon  being  sat- 
isfied by  affidavit  that  there  is  a  cause  of  action  which  arose  within 
the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made 
within  the  *  jurisdiction,  and  that  the  writ  was  personally  *  888 
served  and  so  forth,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action  in  such  man- 
ner, and  subject  to  such  conditions  as  to  the  Court  shall  seem  fit. 

The  jurisdiction  of  the  Courts  of  Common  Law,  therefore,  in 
the  case  of  defendants  residing  out  of  the  jurisdiction,  is  much 
more  limited  than  the  jurisdiction  of  the  Court  of  Chancery.  It 
is  confined  to  British  subjects,  and  to  suits  founded  on  a  cause  of 
action  which  arose  within  the  jurisdiction,  including  breaches, 
wherever  committed,  of  contracts  made  within  the  jurisdiction ; 
that  is  to  say,  if  the  cause  of  action  be  a  tort  or  breach  of  duty, 
that  must  have  arisen  within  the  jurisdiction,  but  if  it  be  breach 
of  contract,  it  is  enough  if  the  contract  be  shown  to  have  been 
made  within  the  jurisdiction. 

It  is  plain,  therefore,  that  the  legislature,  in  conferring  this 
extent  of  extra-territorial  jurisdiction  on  the  Superior  Courts  of 
Chancery  and  Common  Law,  was  careful  to  keep  much  within  the 
limits  allowed  by  international  law,  as  they  are  recognized  by  all 
civilized  nations;  and  that  any  attempt  by  a  Court,  either  of 
Equity  or  Common  Law,  to  exercise  jurisdiction  beyond  these  statu- 
tory limits  is  simply  unauthorized  and  void. 

Any  rules  which  a  Court  of  justice  may  mak^  touching  its  pro- 
cedure must,  of  course,  be  taken  as  intended  to  apply  only  to  such 
jurisdiction  and  authority  as  it  has  the  right  to  exercise. 

We  are  bound  to  suppose  that  a  Court  of  justice,  in  its  rules 
and  orders,  does  not  mean  to  usurp  a  jurisdiction  that  does  not 
belong  to  it,  or  to  transgress  the  limits  which  have  been  set 
to  its  authority  by  the  legislature.     *  It  cannot  be  supposed    *  384 
to  have  intended  that  which  would  be  illegal  and  void. 

By  various  statutes  powers  have  been  given  to  the  Court  of 
Chancery  to  make  rules  and  orders  for  regulating  its  procedure, 
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and  improving  the  mode  of  exercising  its  jurisdiction.  The 
power  given  by  the  63d  section  of  the  Improvement  of  Jurisdiction 
of  Equity  Act  (the  16  &  16  Vict.  c.  86),  is  perhaps,  having  regard 
to  the  purposes  of  the  Act,  the  most  comprehensive  power.  By  it 
the  Lord  Chancellor,  with  the  advice  and  assistance  of  three  of 
the  other  Judges  of  the  Court,  is  empowered  and  required,  "  from 
time  to  time  to  make  general  rules  and  orders  for  carrying  the 
purposes  of  this  Act  into  effect,  and  for  regulating  the  times  and 
form  and  mode  of  procedure,  and  generally  the  practice  of  the 
said  Court  in  respect  of  the  matters  to  which  this  Act  relates," 
and  so  on ;  and  the  powers  given  by  the  other  statutes  are  simi- 
larly but  not  so  extensively  worded ;  but  it  was  not  the  purpose  of 
any  one  of  these  statutes,  nor  is  it  one  of  the  matters  to  which 
they  relate,  to  extend  or  amplify  the  jurisdiction  of  the  Court 
against  persons  residing  in  foreign  countries. 

That  jurisdiction  still  remains  in  the  limited  form  in  wliich  it 
was  conferred  by  the  Statutes  of  Will.  4,  which  have  been  stated. 
A  new  procedure,  under  an  existing  jurisdiction,  may  be  created 
by  orders,  but  a  new  jurisdiction  cannot. 

.  By  the  7th  rule  of  the  10th  of  the  Consolidated  Orders  of  the 
Court,  which  are  now  in  operation,  it  is  ordered,  that  where  a 
defendant  in  any  suit  is  out  of  the  jurisdiction  of  the  Court,  the 
Court  upon  application,  supported  by  such  evidence  as  shall  satisfy 

the  Court  in  what  place  or  country  such  defendant  is,  or 
•  385    may  probably  •  be  found,  may  order  that  a  copy  of  the  bill 

under  the  statute  15  &  16  Vict.  c.  86,  §  8,  and,  if  an  answer 
is  required,  a  copy  of  the  interrogatories,  may  be  served  on  such 
defendant  in  such  place  or  country,  or  within  such  limits  as  the 
Court  shall  think  fit  to  direct.  This  order  must  be  bounded  by  the 
limits  of  the  authority  from  which  it  emanates,  and  as  the  author- 
ity exists  only  with  respect  to  such  suits  as  are  defined  in  the  4  & 
5  Will.  4,  the  word  "suit"  in  the  order  must  be  restricted  to 
mean  a  suit  in  which  the  Court  has  authority  and  jurisdiction  to 
bind,  by  its  decrees  and  orders,  persons  named  as  defendants  who 
are  resident  abroad,  and  have  not  appeared  in  the  suit.  But  the 
persons  who  may  be  so  bound,  are  the  defendants  in  such  suits 
only  as  are  described  in  the  Statutes  of  the  2  Will.  4,  c.  33,  and 
4  &  6  Will.  4,  c.  82. 

It  would  be  absurd  to  suppose  that  the  authority  to  make  orders 
for  the  improvement  of  procedure  involved  authority  to  usurp  a 
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new  jurisdiction,  either  in  respect  of  persons  or  of  things ;  and  it 
is  the  duty  of  the  Court  in  all  cases  to  adopt  a  construction  that 
does  not  involve  a  manifest  absurdity.  The  authority  was  given 
for  the  improvement  of  the  manner  of  administering  the  existing 
jurisdiction.  If  It  could  be  used  to  enlarge  the  territorial  extent 
of  the  Court's  authority,  it  might  be  equally  used  to  enlarge  the 
subject-matter  of  its  jurisdiction,  and  orders  might  be  made  en- 
abling the  Court  to  try  actions  of  assault,  or  grant  divorces  a 
vinculo  matrimonii. 

It  is  unnecessary  to  pursue  this  further.  It  is  in  my  opinion 
clear,  that  the  word  ^-  suit,"  in  the  7th  rule  of  the  10th  order, 
must  be  taken  to  denote  such  suits  only  are  described  in  the  two 
Acts  of  Wm.  4. 

*  It  follows  that,  in  the  present  case,  the  order  to  serve  •  886 
a  copy  of  the  bill  upon  the  defendants  in  Scotland  was 
beyond  the  power  of  the  Court,  and  not  warranted  by  the  order, 
according  to  the  interpretation  which  I  have  put  upon  it ;  inas- 
much as  this  suit,  as  will  be  hereafter  shown,  cannot  possibly  be 
brought  within  the  description  confined  in  either  of  the  statutes 
of  Will.  4,  which  have  been  already  referred  to. 

But  it  is  urged  in  argument,  that  these  considerations  are 
immaterial,  inasmuch  as  the  defendants  have  actually  appeared 
under  the  process  and  must,  therefore,  be  considered  as  having 
been  duly  convened.  But,  although  it  is  true  that  the  defendants 
have  appeared,  and  have  never  moved  to  discharge  the  order  of 
service,  yet  tliey  have  demurred  to  the  jurisdiction  of  the  Court ; 
and  if  it  appears  upon  the  face  of  tlie  bill,  that  the  defendants  at 
the  time  of  the  institution  of  the  suit  were  resident  in  a  foreign 
country,  and  that  the  suit  does  not  relate  to  any  of  the  subjects  in 
which  this  Court  is  warranted  in  exercising  jurisdiction  against 
persons  so  resident,  it  follows,  that  the  demurrer  ought  to  be 
allowed  for  the  same  reasons  on  which  I  hold,  that  the  order  for 
service  of  process  ought  not  to  have  been  made.  The  only  effect 
of  appearance  is  to  throw  upon  the  demurring  defendants  the 
obligation  of  proving  from  the  statements  in  the  bill  itself,  that 
the  case  is  one  in  which  the  Court  cannot  claim  a  right  to  exer- 
cise jurisdiction. 

It  may  be  generally  true,  that  whatever  may  be  the  locality  or 
nature  of  the  subject-matter,  this  Court,  which  acts  in  personam, 
will,  if  there  be  matter  of  equity,  exercise  jurisdiction  against  a 
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defendant  who  appears  in  Court,  and  does  not  challenge  the  juris- 
diction for  sufficient  grounds  apparent  upon  the  record. 
*887  *But  if  those  grounds  are  apparent,  and  the  defendant 
appears  for  the  purpose  of  demurring  to  the  jurisdiction, 
the  same  reasons  that  would  be  effective  for  discharging  the  order 
of  service  are  equally  available  for  the  allowance  of  the  demurrer ; 
and  first,  I  think,  it  plainly  appears  upon  the  face  of  the  bill  itself, 
that  £ll  the  demurring  defendants  were,  at  the  time  of  filing  the 
bill,  resident  in  Scotland,  out  of  the  jurisdiction  of  this  Court,  and 
where  it  must  be  taken  they  still  reside ;  and,  secondly,  the  origin 
of  the  right  to  sue  is  a  trust-deed,  or  contract  made  in  Scotland  in 
the  Scotch  form,  the  trusts  of  which  the  bill  seeks  to  have  admin- 
istered, and  the  construction  of  which,  as  well  as  the  extent  and 
nature  of  the  rights  and  liabilities  it  creates,  must  be  ascertained 
and  determined  wholly  by  the  law  of  Scotland. 

The  principal  part  of  the  property  to  which  this  deed  relates  is 
real  estate  situate  in  Scotland,  the  right  to  which  this  suit  seeks 
to  determine ;  and,  further,  to  have  a  forum  coneursAs  set  up  in 
this  Court,  to  which  all  the  creditors  of  the  Scotch  company  shall 
resort,  obliging  them  to  quit  the  Courts  of  the  country  where  they 
reside,  and  by  the  laws  of  which  their  rights  must  be  determined, 
and  to  bring  their  rights  and  claims  to  the  bar  of  a  foreign  tribunal. 

The  law  by  which  every  question  in  the  cause  would  fall  to  be 
determined  in  Scotch  law,  of  which  this  Court  knows  nothing, 
save  as  it  may  be  informed  of  it  by  the  testimony  of  witnesses, 
and  acting  on  the  principles  of  the  recent  Act  of  24  Vict.  c.  11, 
it  may  have  to  make  frequent  references  to  the  Courts  of  Scotland, 
to  whom  the  whole  subject  naturally  belongs,  and  by  whom  it  may 

be  conveniently  determined. 
•888        *It  is  scarcely  possible  to  imagine  any  combination  of 
circumstances  in  which,  more  than  in  this  case,  this  Court 
would  be  forbidden  to  exercise  jurisdiction  by  every  principle  of 
law  as  well  as  every  consideration  of  expediency. 

By  the  Common  Law  Procedure  Act,  authority  is  not  given  to 
serve  parties  who  are  resident  in  Scotland  or  Ireland,  and  for  the 
plain  reason,  that  in  such  cases  the  plaintiff  may  resort  to  the 
Courts  of  those  countries,  but  this  bill  is  framed  on  the  very 
opposite  of  the  established  rule,  ^^  actor  sequitur  forum  rei." 

Every  decree  or  order  which  the  Court  might  make  must  be 
carried  to  Scotland  to  be  enforced,  and  have  practical  operation 
[  800  ] 
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gi^en  to  it,  bnt  the  Courts  of  that  country  could  not  be  required 
to  be  auxiliary  to  any  such  purpose,  or  in  any  manner  to  recognize 
the  judgment  of  this  tribunal. 

I  am,  therefore,  bound  by  every  consideration  to  give  no  aid  to 
the  plaintiff  in  this  suit.  I  concur  in  the  decision  of  the  Master 
of  the  Bolls,  and  dismiss  this  appeal  with  costs. 
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1864.    January  29.    Before  the  Lord  Chancellor  Lord  Westburt. 

The  language  of  the  7th  rule  of  the  10th  of  the  Consolidated  Orders  purporting 
to  authorize  the  Court  to  order  the  service  of  a  copy  of  a  bill  upon  a  defend- 
ant **in  any  suif  out  of  the  jurisdiction,  is  in  excess  of  the  statutory 
authority  under  which  the  orders  were  made,  and  the  operation  of  the  rule 
must  be  confined  to  suits  concerning  lands,  stock,  or  shares  within  the  Stat- 
utes 2  Will.  4,  c  33,  and  4  &  5  Will.  4,  c.  82.^ 

Where  the  plainti£P  had  introduced  into  his  bill  statements  as  to  the  subject  of 
the  suit,  bringing  it  within  the  last-mentioned  statutes,  and  the  defendant, 
on  an  application  to  discharge  an  order  for  service  abroad,  had  filed  an 
affidavit  to  disprove  the  statements :  Hdd^  that  the  affidavit  which  had  been 
rejected  in  the  Court  below  ought  to  be  received. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor 
Stuabt,  refusing  to  discharge  an  order  made  on  the  5th  of  De- 
cember, 1863,  in  a  legatee's  suit,  for  service  in  Scotland  of  a  copy 
of  the  bill  and  interrogatories  upon  the  appellant,  who,  at  the  time 
of  the  institution  of  the  suit,  was  the  sole  legal  personal  repre- 
sentative of  the  testatrix  in  England,  but  permanently  resident  in 
Scotland. 

The  bill  alleged  that  the  appellant  had  in  her  possession,  or 
under  her  control,  divers  large  balances  or  sums  of  money,  and 
also  divers  parliamentary  or  other  stocks  or  funds,  and  also  divers 
real  and  personal  securities,  belonging  to  or  arising  from  the  per- 
sonal estate  of  the  testatrix,  and  far  more  than  sufficient  for  the 
satisfaction  of  the  claim  of  the  respondent  in  the  suit ;  and  that 
the  appellant  had  also  in  her  possession  or  under  her  control  to  a 

^  See  Cookney  v.  Andenon,  Qnie,  366,  note  (1). 
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large  amount  assets  of  her  late  husband,  whose  legal  personal 
representative  in  England,  and  also  in  Scotland,  the  bill  alleged 
her  to  be ;  and  by  whom,  conjointly  with  the  appellant,  the  bill 
further  alleged  the  assets  of  the  testatrix,  to  a  large  amount,  to 
have  been  from  time  to  time  received. 

The  appelUnt  having  been  served  with  the  bill  and 
•890  •interrogatories  out  of  the  jurisdiction  in  pursuance  of  the 
order  of  the  5th  of  December,  1863,  on  the  6th  of  January, 
1864,  obtained,  in  accordance  with  the  dictum  of  the  Lord  Justice 
Turner,  in  Maclean  v.  Dawson^  (a)  an  order  enabling  her  to  enter 
and  accordingly  entered  with  the  registrar  a  conditional  appearance 
to  the  bill ;  and  having  filed  an  affidavit,  denying,  with  respect  to 
the  estates  of  the  testatrix  and  of  the  deponent's  late  husband, 
and  with  respect  to  the  deponent  herself,  that  the  suit  concerned 
any  lands,  tenements,  or  hereditaments,  or  any  charge,  lien,  judg- 
ment, or  encumbrance  thereon,  or  any  money  vested  in  any 
government  or  other  public  stocks,  or  public  shares  in  public 
companies  or  concerns,  or  the  dividends  or  produce  thereof,  within 
the  provisions  of  the  Statutes  2  Will.  4,  c.  33,  and  4  4  5  Will.  4, 
c.  82,  (6)  moved  on  the  11th  of  January,  1864,  before  the  Vioe- 
Chancellor,  that  the  order  of  the  5th  of  December,  1863,  might 
be  discharged,  and  that  the  appellant's  costs  of  the  application, 
and  consequent  thereon,  and  also  such  costs  as  had  been  occasioned 
to  her  by  reason  of  such  order  having  been  obtained  and  served 
upon  her,  might  be  taxed  and  paid  by  the  respondent  to  the  appel- 
lant. 

The  Vice-Chancellor  declined  to  admit  the  appellant's  affidavit, 
and  refused  the  motion,  and  from  this  decision  the  present  motion 
was  made  by  way  of  appeal. 

Mr.  Ghraham  Hdatings^  for  the  appellant.  —  Coohney  v.  Ander- 
»on^  (c)  shows  that  the  7  th  rule  of  the  10th  of  the  Consoli- 
•  891  dated  Orders  applies  only  to  •  cases  within  the  Statutes  2 
Will.  4,  c.  33,  and  4  &  5  Will.  4,  c.  82 ;  and,  doubtless, 
the  allegations  in  this  bill  were  framed  with  the  object  of  showing, 
that  the  present  case  was  one  within  that  category.  Whether,  how- 
ever, that  was  or  was  not  the  object  of  the  introduction  of  those  alle- 

(a)  4  De  G.  &  J.  150,  156.  (6)  Stated  above,  p.  377,  note, 

(c)   Suprat  p.  S65.    Tbe  material  parts  of  the  statutes  and  orders  referred 
to  in  the  present  case  will  be  found  stated  in  the  notes  to  that  case. 
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gations,  not  only  axe  they,  as  they  stand,  insufficient  in  themselves, 
but  their  truth  is  disproved  by  tlie  appellant's  affidavit,  which,  if 
admissible,  reduces  the  case  within  the  authority  of  Cookney  v. 
Andetion^  and  renders  it  one  in  which  no  order  for  service  out  of 
the  jurisdiction  ought  to  have  been  granted;  The  question,  there- 
fore, is  whether  or  not  that  affidavit  is  admissible.  The  Vice- 
Chancellor  thought  it  was  not.  I  submit,  however,  that  it  is, 
and  that  its  admissibility  is  at  once  settled  by  established  prac- 
tice :  Davidsan  v.  TTie  Marchioness  of  Hastings^  (a)  Whitmore 
V.  Eyan^  (6)  Innes  v.  Mitchell^  (c)  Maclean  v.  Dawson;  (d)  and 
in  accordance  with  general  convenience.  The  analogous  prac- 
tice on  motions  to  dissolve  injunctions  obtained  ex  parte  is  also  in 
favour  of  the  admissibility  of  this  affidavit ;  and  if  it  be  admitted, 
Whitmore  v.  Byan^  which  will  probably  be  relied  upon  on  the  other 
Hide,  is  in  reality  no  authority  upon  the  present  case ;  being  as  it 
was  a  decision  upon  the  33d  of  the  General  Orders  of  May,  1845, 
which  were  made  within  the  period  of  five  years  from  the  passing  of 
the  Statute  4  4  6  Vict.  c.  52,  and  were  not  objected  to  by  Parliament 
within  thirty-six  days  after  they  were  laid  before  it ;  and  which, 
therefore,  acquired  by  virtue  of  that  statute,  and  that  of  3  &  4 
•  Yict.  c.  92,  the  force  of  an  Act  of  Parliament.  The  present  case 
arises  under  the  Consolidated  Orders  now  in  force,  to  which, 
as  made  after  the  expiration  of  the  period  of  five  *  years  *  392 
mentioned  in  the  statutes  just  referred  to,  and  not  under 
the  authority  of  either  of  them,  no  such  force  can  be  attributed. 

Mr.  Prendergast,  for  the  respondent.  —  Until  the  decision  in 
Cookney  v.  Anderson,  the  practice  of  the  Court  was  considered  as 
settled,  by  a  series  of  decisions,  beginning  with  that  in  Whitmore 
y.  Ryan.  In  Whitmore  v.  i2yan,.  every  argument  was  advanced  to 
induce  the  Court  to  curtail  the  exercise  of  the  jurisdiction  in  ques- 
tion, but  the  Vice-chancellor,  without  hearing  the  other  side  on 
the  question  of  jurisdiction,  held,  that  the  power,  although  discre- 
tionary, was  one  which  might  be  exercised  in  any  case  whatever. 
The  7th  rule  of  the  10th  of  the  Consolidated  Orders,  the  language 
of  which,  with  such  alteration  only  as  is  necessary  to  adapt  the 
38d  Order  of  May,  1845,  to  the  altered  practice,  is  verbatim  the 
same  as  that  of  the  last-mentioned  order,  has  not  hitherto  been 

(a)  2  KeoD,  609.  (c)  1  De  O.  &  J.  423. 

(6)  4  Hare,  612.  (d)  4  De  G.  &  J.  160. 
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considered  as  introducing  any  alteration  in  principled  The  Con- 
solidated Orders  were  drawn  up  under  the  authority  of  the  Statute, 
16  &  16  Vict.  c.  86,  §  63 ;  and  Parliament  not  having  interfered 
in  the  manner  prescribed  by  the  64th  section  of  the  last-mentioned 
Act,  these  orders  have  acquired  the  validity  of  an  Act  of  Parlia- 
ment. The  Consolidated  Orders,  therefore,  stand  on  the  same 
footing  as  the  Orders  of  the  8th  of  May,  1846,  and  Whitmore  v. 
JRyariy  is  a  decision  expressly  in  point,  and  in  the  respondent's 
favour.  The  case  is  analogous  to  those  of  by-laws  made  under  the 
post-office  or  railway  Acts.  In  Tke  Official  Manager  of  the 
National  Provident  and  Investment  Association  v.  Car- 
•  898  stairs^  (a)  the  bill  did  not  *  explicitly  show  that  the  defend- 
ant was  possessed  of  property  within  the  provisions  of  the 
Statutes  2  Will.  4,  c.  33,  or  4  &  6  Will.  4,  c.  82 ;  and  the  defect 
was  made  good  by  an  affidavit  on  the  part  of  the  plaintiff,  showing 
the  existence  of  shares  in  England.  In  the  present  case,  the 
defect  does  not  exist.  The  allegations  in  the  bill  answer  the  same 
purpose  as  the  affidavit  did  in  the  case  cited. 

[The  Lord  Chancellor.  —  There  are  parliamentary  stocks  and 
funds  in  Scotland,  and  the  allegations  do  not  necessarily  show  the 
existence  of  such  stocks  or  funds  in  England.  Even,  if  they  did, 
a  false  statement  made  in  order  to  found  the  jurisdiction  may  be 
disproved  by  affidavit.] 

If  the  allegations  are  insufficient,  the  question  reduces  itself  to 
this:  whether  or  not,  in  their  absence,  the  Court  had  jurisdic- 
tion to  make  the  Order  of  the  6th  of  December,  1868.  I  submit 
that  it  had.  Steele  v.  Stiiart  (b)  is  a  clear  decision  of  the  Vice- 
chancellor  Wood,  that  Cooknetf.  v.  Anderson  has  not  necessarily 
overruled  WhUmore  v.  Ryan  ;  and  his  Honor  expresses  his  opin- 
ion, that  the  Orders  of  May,  1846  not  having  been  objected  to  by 
Parliament,  had  thus  obtained  its  sanction. 

[The  Lord  Chancellor.  —  That  sanction  could  only  have  been 
to  orders  made  in  pursuance  of  statutory  powers.  So  far  as  the 
orders  may  have  been  in  excess  of  the  statutory  powers,  they  do 
not  become  binding  merely  because  Parliament  has  not  interfered 

(a)  11  W.  E.  866.  (6)  12  W.  R.  247. 
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to  eliminate'  that  excess.  The  interference  of  Parliament  is  simply 
to  see  if  the  statutory  powers  have  been  properly  exercised  ;  and 
any  excess  remains  an  excess,  although  its  existence  may  have 
escaped  the  notice  of  Parliament.] 

A  reply  was  not  heard. 

*  The  Lord  Chancellor.  —  I  am  bound  to  adhere  to  my  •  894 
own  decision  in  Cookney  v.  AnderBon,  and  I  will  neither 
myself  attempt,  nor  permit  on  the  part  of  the  Court  any  attempt 
to  be  made,  to  assume  judicial  powers  in  cases  where  they  do  not 
exist.  The  language  of  the  64th  section  of  the  Improvement  of 
Jurisdiction  of  Equity  Act,  to  which  my  attention  has  been  called, 
must  receive  a  reasonable  interpretation.  I  cannot  say  that  that 
language  was  intended  to  sanction  an  order  not  warranted  by 
aulhority,  or  to  give  to  any  order  a  binding  force,  because  that 
order  and  the  excess  committed  by  it  remained  unnoticed  by  Par- 
liament and  escaped  objection.  That  is  not  my  interpretation  of 
the  statute.  [His  Lordship  read  the  64th  section  and  proceeded.] 
But  such  orders  only  could  "  cease  "  to  be  binding  as  had  previ- 
ously been  binding.  The  parliamentary  sanction  does  not  extend 
to  such  orders  as  never  were  binding  at  all.  It  is  very  much  to  be 
lamented  that  the  Court  should  have  made  an  order  such  as  this 
now  in  question.  I  do  not  find  fault  with  the  course  taken  by 
Vice-Chancellor  Wigram  in  Whitmore  v.  Ryan,  where  he  con- 
sidered it  incumbent  upon  him  to  obey  the  language  of  the  Order 
of  May,  1845,  which  was  in  question  in  that  case.  Probably  his 
Honor  had  no  alternative.  But  the  construction  of  the  corre- 
sponding rule  of  the  Consolidated  Orders,  which  is  now  in  ques- 
tion, must  be  determined  having  regard  to  the  preamble  and  the 
statute  under  which  they  were  made.  In  the  case  of  Cookney  v. 
Anderson  I  arrived  at  the  conclusion,  to  which  I  adhere,  that  the 
language  of  the  rule  was  in  excess  of  the  parliamentary  powers 
under  which  the  Consolidated  Orders  were  made ;  and  that,  conse- 
quently, such  a  construction  should  be  put  iipon  that  lan- 
guage as  would  reduce  the  order  within  the  limits  of  *  the  *  395 
power  prescribed  by  the  Act  for  its  creation.  The  orders 
must  be  so  interpreted  as  to  be  a  compliance  with  and  not  a  trans- 
gression of  the  parliamentary  powers  by  virtue  of  which  they  are 
made. 

VOL.  I.  20  [  805  ] 
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In  the  present  case,  there  is  nothing  to  warrant  an  order  to 
bring  the  appellant  within  the  jurisdiction  of  the  Court.  Whoever 
takes  the  first  step  in  so  doing  must  abide  by  the  consequences  of 
his  act.  Those  consequences  would  be  a  decree  made  in  the  per- 
sonal absence  of  the  appellant,  which  decree  would  have  to  be 
enforced  bj  any  available  means  in  the  power  of  the  Court ;  and 
should  the  person  against  whom  it  is  made  at  any  time  be  found 
within  the  jurisdiction,  the  process  of  enforcing  the  decree  would 
have  to  be  carried  into  effect.  This  would  be  a  course  quite  at 
variance  with  natural  justice :  a  course  which  would  give  rise  to  a 
case  like  that  which  arose  in  Buchanan  v.  Rucker^  (a)  and  would 
put  the  Court  into  a  like  position.  The  course  pursued  by  this 
Court  would  be  plainly  mistaken,  if  without  the  sanction  of  the 
legislature  it  were  to  aflTord  power  to  bring  persons,  in  whatever 
part  of  the  world  situate,  within  the  jurisdiction,  in  order  to  deter* 
mine  questions  which  this  Court  has  no  better  right  to  determine 
than  the  Courts  of  the  country  where  the  party  to  the  suit  is  resi- 
dent, and  which  relate  to  property  over  which  this  Court  has  no 
right  to  assume  any  jurisdiction.  I  shall  discharge  the  order  of 
the  Vice-chancellor  under  appeal,  and  also  the  Order  of  the  5th  of 
December,  1863,  which  the  original  notice  of  motion  sought  to 
discharge. 

Mr.  Graham  Edstinffs,  referring  to  the  terms  of  that  no- 
*  896    tice  of  motion,  asked  for  the  costs  of  the  present  *  appeal 
and  also  for  the  costs  mentioned  in  that  notice  of  motion. 

The  Lord  Chancellor.  —  I  cannot  give  the  costs  in  a  case  of 
this  description. 

(a)  9  East,  192. 
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SAMUEL  V.  ROGERS. 

1864.    February  17.    Before  the  Lord  Chancellor  Lord  Wbstburt. 
[For  marginal  note  see  that  to  Cookney  y.  Anderson^  supra^  p.  865.] 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wood 
refusing  leave  to  serve  the  sole  defendant,  who  was  described  in 
the  bill  as  resident  at  Dublin,  out  of  the  jurisdiction,  with  a  copy 
of  the  bill  and  interrogatories,  and  notice  of  motion  for  an  injunc- 
tion "  at  Dublin  or  elsewhere  in  Ireland." 

The  bill  sought  an  injunction  against  the  defendant,  restraining 
him  from  advertising  for  sale  any  articles  of  clothing  under  any 
name  in  which  the  word  "  Sydenham,"  to  the  use  of  which,  as  a 
prefix,  the  plaintiff  claimed  an  exclusive  right,  occurred ;  and  from 
selling  any  articles  of  clothing  as  and  for  ^^  Sydenham  "  articles, 
and  from  selling  or  offering  for  sale  any  articles  of  clothing  not 
manufactured  by  the  plaintiff,  in  such  manner  and  form  as  to 
represent  or  lead  to  the  belief  that  the  same  had  been  produced  by 
the  plaintiff;  and  for  an  account  and  costs. 

*  The  appeal  motion  had  been  originally  made  before  the   *  897 
Lords  Justices,  who,  in  consequence  of  the  decision  of  the 
Lord  Chancellor  in  Cookney  v.  AnderBorty  (a)  expressed  no  opinion 
on  the  matter,  but  suggested  that  the  case  should  be  mentioned  to 
his  Lordship. 

Mr.  Clement  Swanston  now  applied  accordingly,  and  referring  to 
Blenkinsopp  v.  Blenkinaopp,  (6)  which  had  not  been  cited  in  Cook- 
net/  V.  Anderson^  and  in  which  Lord  Gottenham  had  held,  that 
there  was  no  necessary  connection  between  the  3Sd  of  the  General 
Orders  of  May,  1845,  and  the  previous  Acts  of  Parliament, 
2  Will.  4,  c.  83,  and  4  &  5  Will.  4,  o.  82,  asked  that  the  matter 
might  be  reheard  by  the  full  Court  of  appeal. 

Thb  Lord  Chancellob. — I  cannot  accede  to  the  application* 
The  orders  of  the  Court  must  be  construed  with  reference  to  the 
statutes  under  which  they  are  made :  and  neither  will  I  depart 

(a)  Supra,  p.  865.  (6)  2  Fh.  1. 
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from  my  decision  in  Coohney  v.  AnderBon^  nor  is  it  competent  for 
the  full  Court  of  appeal  to  do  so.  If  the  defendant  in  the  present 
case  is  in  Ireland,  go  jou  to  Ireland  and  sue  him  there. 

Leave  refused. 


*  898   *  In  the  Matter  of  the  Estate  of  l^MILE  ALGAN,  deceased. 

COHEN  V.  ALCAN. 

1864.    April  14.    Before  the  Lords  Justices. 

Leave  given  to  serve  an  administration  summons  (relating  to  stock  and  shares 
in  England)  on  a  defendant  abroad. 

Mb.  Jessel  moved,  upon  .behalf  of  the  plaintiff,  for  leave  to 
serv^  the  defendant,  the  administrator  of  an  intestate's  estate, 
with  a  common  administration  summons  in  France,  out  of  the 
jurisdiction.  Part  of  the  estate  consisted  of  stock  and  shares  in 
England,  within  the  meaning  of  the  Statute  4  &  5  Will.  4, 
c.  82,  (a)  and  the  Master  of  the  Rolls,  to  whom  the  application 
was  in  the  first  instance  made,  thinking  that  the  proceeding  by 
summons  constituted  a  ^^  suit "  within  the  meaning  of  that  Act, 
wi^s  in  favour  of  acceding  to  the  application ;  but  thought  that, 
after  the  decision  of  Vice-Chancellor  Kindersley  in  Lester  v. 
Bond  (6)  the  application  should  be  renewed  before  the  Court  of 
appeal.    The  present  application  was  accordingly  made. 

The  Lord  Justice  Knight  Bruce.  —  I  always  differ  from  the 
Vice-Chancellor  Kindersley  with  diffidence ;  but  in  this  case  I 
agree  with  his  Honor  the  Master  of  the  Rolls.  I  think  that  the 
proceeding  constitutes  a  suit  within  the  meaning  of  the  Act  of 
William  the  Fourth. 

The  Lord  Justice  Turner.  —  I  think  so  too.  The  Vice- 
Chancellor  seems,  in  Lester  v.  Bondj  to  have  been  much  influenced 
by  the  special  circumstances  of  that  case. 

Order  for  service  made  accordingly. 

(a)  Stated  above,  p.  S77,  note.  (&)  1  Dr.  &  Sm.  S92. 
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♦In  the  Matter  of    the  Estate    of    JOHN  M'VEAGH,    ♦899 

deceased. 

M'VEAGH  V.   CROALL. 
1863.    February  14,  18.    Before  the  Lord  Chancellor  Lord  Wkstbury. 

Where,  in  the  course  of  prosecution  of  an  administration  decree  in  Chambers, 
the  Judge  heard  personally  and  refused  an  application  of  a  creditor  for  an 
order  requiring  executors  to  make  an  affidavit  as  to  the  possession  of  docu- 
ments, and  also  refused  to  adjourn  the  application  into  Court :  Edd^  not  a 
proper  case  for  an  appeal  directly  from  Chambers.' 

This  case  first  came  on  to  be  heard  before  the  Lord  Chancellor 
as  an  appeal  directly  from  a  decision  of  the  Vice-Chancellor  Stuart 
made  in  Chambers  refusing,  with  costs,  an  application  for  an  affi- 
davit as  to  documents. 

A  decree  having  been  made  for  the  administration  of  the  estate 
of  Mr.  John  M'Veagh  on  summons  taken  out  by  a  legatee  under 
his  will,  Mr.  Gilbert,  the  present  appellant,  carried  in  a  claim  to 
rank  as  a  creditor  against  the  estate,  and  he  applied  at  Chambers 
for  an  order  that  the  defendants,  the  executors  of  the  testator, 
might  file  an  affidavit  as  to  documents  in  their  possession.  The 
Vice-Chancellor  heard  tlie  matter  in  Chambers,  attended  only  by 
the  solicitors  of  the  parties,  and  made  the  order  under  appeal  in 
person,  refusing  to  adjourn  the  matter  into  Court  to  be  argued  by 
coimsel ;  and  from  the  order  so  made  Mr.  Gilbert  appealed. 

March  5.    Before  the  Lords  Justices. 

A  person  having  come  in  to  prove  as  a  creditor  under  a  common  decree  for  the 
administration  of  assets,  and  having  produced  primA  facie  evidence  in  support 
of  his  claim,  an  order  was  made  upon  his  application  directing  the  executors 
to  file  an  affidavit  as  to  their  possession  of  documents  relating  to  the  claim 
or  to  any  item  in  it.' 

Mr.  G.  Lake  RvsBell^  for  the  appellant,  stated  what  had  taken 
place  before  the  Vice-Chancellor,  and  was  about  to  open  the  appeal, 

*  See  Snowdon  v.  Metropolitan  Railway  Co.,  pott,  408;  2  Dan.  Ch.  Pr. 
(4th  Am.  ed.)  1474. 

*  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1821,  1825. 
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when  the  Lord  Chancellor  called  his  attention  to  the  question 
whether  his  Lordship  could  hear  an  appeal  from  Chambers 

•400  under  circumstances  *like  those  existing  in  the  present 
case ;  and  the  case  stood  over  to  be  argued  on  that  point. 

Mr.  0-.  Lake  Bttssell^  for  the  appellant.  —  Although  this  Court 
will  not,  in  general,  hear  appeals  directly  from  Chambers  where 
the  parties  have  not  had  an  opportunity  of  being  heard  by  counsel, 
Stroughill  v.  Gviliverj  (a)  the  rule  is  otherwise  where,  as  in  the 
present  case,  the  Judge  in  Chambers  has  made  the  order  in  person, 
and  declined  to  adjourn  the  matter  into  Court  to  be  argued  by 
counsel.  Ridgway  v.  Newstead.  (6)  The  provision  in  the  Master 
in  Chancery  Abolition  Act  (15  &  16  Vict.  c.  80,  §  15)  for  the 
enrolment  of  orders  made  at  Chambers  shows  that  tiiey  were  con- 
templated by  the  legislature  as  being  liable  to  become  the  subjects 
of  appeal,  and  it  is  at  once  unnecessary  and  expensive  to  put  the 
proposed  appellant  to  the  necessity  of  making  a  formal  application 
in  Court  on  which  to  found  an  appeal,  in  the  manner  stated  by  the 
Master  of  the  Rolls,  in  The  York  and  North  Midland  Railway 
Company  v.  Hudson^  (c)  to  have  been  adopted  by  him  in  cases  of 
objections  to.  chief  clerk's  certificates. 

The  Lord  Chancellor,  without  calling  upon  Mr.  W.  Morris  for 
the  plaintiff,  or  Mr.  8wan»ton^  for  the  defendants,  the  executors, 
said  that  it  would  be  at  once  mischievous  and  productive  of  a 
multiplication  of  appeals,  and  of  inconvenience,  delay,  and  ex- 
pense, to  allow  of  appeals  directly  from  orders  made  in  Chambers 
in  cases  like  the  present,  and  expressed  his  unwillingness  to 
sanction  any  such  practice,  remarking  that  when  a  Judge  in 

Chambers,  in  the  exercise  of  his  discretion,  declined  to 
•  401    adjourn  a  case  into  Court  to  be  argued  by  counsel,  •  such 

an  exercise  of  discretion  should  not  be  interfered  with. 
His  Lordsliip  consequently  declined  to  hear  the  appeal,  and 
refused  the  motion,  but  without  costs. 

March  6. 

The  appellant  then  renewed  his  application  to  the  Yice-Chan- 
cellor  in  Court,  which  application  his  Honor,  adhering  to  the 

(a)  1  De  G.  &  J.  118.        (6)  4  De  G.  &  J:  16.         (c>  IS  Beav.  70. 
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opinion  which  he  had  expressed  in  Chambers  upon  the  merits  of 
the  case,  refused,  with  costs ;  and  from  the  order  so  made  the 
appellant  appealed,  and  the  case  came  on  to  be  heard  upon  the 
merits  before  the  Lords  Justices. 

Mr.  W.  M.  James  and  Mr.  0-.  Lake  Busselly  for  the  appellant. 
—  The  ground  on  which  the  Court,  after  a  decree  for  administra- 
tion, restrains  a  creditor  from  suing  the  executors  at  law  is  that 
the  decree  is  in  the  nature  of  a  judgment  for  all  the  creditors. 
WhUaker  v.  Wright,  (a)  A  creditor  therefore  coming  in  to  prove 
under  a  decree  brings  with  him  all  his  legal  rights.  Now  it  has 
been  urged  against  us  that  it  never  was  the  practice  in  the  Masters' 
offices  to  order  production  in  a  case  like  tlie  present.  Tlie  ground 
of  that  was  that  in  former  days  production  could  not  have  been 
obtained  by  the  creditor  in  an  action  at  law ;  buf  the  Common 
Law  Procedure  Act  (17  &  18  Vict.  c.  125,  §  50)  has  altered  the 
practice  there,  and  a  plaintiff  at  law  has  now  the  same  right  to 
discovery  as  a  plaintiflF  in  equity.  If  then  the  appellant  had 
brought  an  action,  he  could  have  obtained  a  common-law  order  for 
the  production  of  documents ;  and  this  Court,  which  will  not  allow 
him  to  sue  at  law,  will  not  place  him  in  a  worse  position  as  to 
discovery  than  he  would  have  been  at  law,  whither  he  can- 
not now  be  sent.  ♦  26  &  26  Vict.  c.  42.  The  case  of  ^402 
Syde  V.  Edwards  is  very  analogous  to  the  present.  The 
decision  which  led  to  that  suit  is  reported  under  the  name  of  In  re 
the  London  Dock  Company.  (V)  A  reference  having  been  directed, 
Hyde,  who  went  in  to  prove  himself  heir,  alleged  that  another 
person,  who  took  in  a  similar  claim,  had  in  his  possession  docu- 
ments which  would  prove  Hyde's  title,  and  accordingly  Hyde 
applied  for  their  production,  which  was  refused  by  the  Master  of 
the  Rolls.  Hyde  then  filed  a  bill,  a  demurrer  in  which  was  over- 
ruled by  Lord  Langdalb  ;  (c)  but  an  attempt  to  stay  proceedings 
in  the  suit  was  successful,  (jt)  Lord  Cottenhah  affirmed  this 
decision,  but  at  the  same  time  held  that  the  Master  of  the  Rolls 
had  erred  in  refusing  the  order  for  production.  It  would  seem 
from  the  report  (e)  as  if  the  order  for  production  had  been  made 

(a)  2  Hare,  810,  314.  (d)  12  Beav.  263. 

(6)  11  Beav.  78.  (e)  1  Mac.  &  G.  410. 


(c)   12  Beav.  160. 
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by  consent,  but  it  is  evident  from  the  order  (a)  that  the 

*  4Q3    only  consent  *  was  that  an  order  should  be  made  in  the 

matter  without  any  formal  application  for  the  purpose, 
the  application  having  been  made  in  the  cause  only.  The  result 
was  that  the  claimant  obtained  the  evidence  and  established  his 
title  by  it.  Here  the  yice-Ghancellor  sends  us  to  file  a  bill  for 
the  purpose  of  obtaining  a  production  which  might  just  as  well  be 
ordered  without  one.  In  former  times  the  executor,  after  decree, 
could  not  obtain  an  injunction  to  restrain  a  creditor  from  proceed- 
ing at  law,  except  by  filing  a  bill  for  the  purpose.  Pazton  v. 
Douglas.  (6)  The  Court  has  latterly  adopted  a  more  convenient 
course,  and  it  will  adapt  its  rules  of  procedure  to  the  wants  of 
mankind  in  favour  of  a  creditor  as  well  as  against  him.  By  15 
&  16  Vict.  c.  86,  §  45,  an  administration  order  on  summons  is  to 
have  the  same  effect  as  the  common  decree.  The  old  form  of 
decree  directed  the  "  parties  "  to  produce  documents  as  the  Master 

(a)  L.  C.  —  26  November,  1849. 

Between  James  Hyde  and  Sarah  his  wife,  plaintiffs ;  Thomas  Edwards,  &c., 
defendants ;  and  in  the  matter  of  the  London  Dock  Company :  — 

Whereas  Mr.  R.  Palmer  and  Mr.  Elderton,  of  counsel  for  the  plaintiffs,  this 
day  moved  and  offered  divers  reasons  unto  the  Right  Honorable  the  Lord  High 
Chancellor  of  Great  Britain,  that  the  order  made  by  his  Lordship  the  Master  of 
the  Rolls  in  this  cause  on  the  5th  day  of  November  instant  might  be  discharged, 
and  that  the  above-named  Thomas  Edwards  might  be  ordered  to  pay  to  the 
plaintiffs  the  costs  of  the  application  for  the  said  order  to  be  taxed.  In  the 
presence  of  Mr.  Walpole  and  Mr.  Stevens  of  counsel  for  the  defendant  Thomas 
Edwards,  and  Mr.  Lloyd  of  counsel  for  the  defendants  W.  A.  Blake  and  Frances 
his  wife,  whereupon  and  upon  hearing  [affidavits  by  certain  persons  named]  and 
two  several  orders'  made  in  the  said  matter,  dated  respectively  the  8th  of  July, 
1841,  and  the  22d  of  April,  1843,  read,  his  Lordship  does  not  think  fit  to  make 
any  order  upon  the  said  motion,  but  doth  order  that  the  parties  to  the  orders 
made  in  the  said  matter,  and  dated  respectively  the  8th  .of  July,  1841,  and  the 
22d  of  April,  1843,  and  all  other  parties  claiming  or  who  shall  claim  under  the 
same  orders  or  either  of  them,  do  produce  upon  oath  before  the  Master,  to 
whom  the  said  orders  stand  referred,  as  he  shall  direct,  all  deeds,  books,  papers, 
and  writings  in  their  or  any  of  their  custody  or  power  relating  to  the  matters  in 
question  under  the  said  orders.  And  it  is  ordered  that  the  said  parties  be 
examined  upon  interrogatories  before  the  said  Master  as  he  shall  direct.  And 
it  is  ordered  that  the  above-named  plaintiffs  and  the  defendants  Edmund  Dee, 
&c.>  be  at  liberty  to  renew  their  claim  under  the  said  orders.  And  it  is  ordered 
that  all  or  such  of  the  parties  claiming  under  the  said  orders  be  at  liberty  to 
attend  the  proceedings  under  the  same  as  the  said  Master  shall  direct.  Reserve 
costs. 

(6)  8  Ves.  620. 
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should  direct  Seton's  Decrees,  (a)  The  Judge  in  Chambers  has 
now  all  the  powers  of  the  Masters,  and^t  is  part  of  the  ordinary 
jurisdiction  to  order  production  of  documents.  Hart  v.  Monte- 
fiare^  (b)  Re  Flood.  (<?)  Now  a  creditor  is  substantially  a  party. 
Hatch  V.  Searles.  (d)  The  common  form  of  decree  directed 
that  *the  "parties"  should  be  examined  on  interrog-  *404 
atories;  and  it  was  treated  as  clear  in  Paxton  v.  Dour 
glas  (e)  that  a  creditor  who  came  in  to  prove  must  submit  to  be 
examined  on  interrogatories ;  he  was  therefore  regarded  as  a  party 
for  that  purpose,  and  it  cannot  be  the  rule  of  the  Court  that  he 
is  subject  to  all  the  liabilities  of  being  a  party  without  having  any 
of  the  advantages  of  that  position.       % 

Mr.  W.  MorriSy  for  the  plaintiff.  —  I  do  not  dispute  the  jurisdic- 
tion of  the  Court  to  make  such  an  order  as  is  asked  for ;  but 
under  the  old  practice  the  Master  had  a  discretion,  and  that  dis- 
cretion is  now  to  be  exercised  by  the  Judge.  Under  the  Common 
Law  Procedure  Act  there  must  be  an  affidavit  showing  that  some 
documents  bearing  on  the  case  are  in  the  possession  of  the  party 
against  whom  the  application  is  made.  The  appellant  has  not 
shown  that  the  executors  have  documents  of  such  a  nature  that  he 
ought  to  be  allowed  to  inspect  them.  The  summons  originally 
taken  out  was  for  the  production  of  documents  generally,  not 
merely  of  documents  relating  to  the  particular  claim ;  and  it  was 
not  supported  by  any  affidavit  that  there  were  documents  relating 
to  the  claim.  It  would  be  most  oppressive  if  any  person,  by  set- 
ting up  a  claim  to  be  a  creditor,  could  obtain  production  of  all  the 
documents  relating  to  the  estate. 

Mr.  Clement  Swanston,  for  the  executors. 

Mr.  W.  M.  JameSj  in  reply.  —  The  Vice-Chancellor  decided  this 
case  solely  on  the  question  of  jurisdiction,  and  the  argument 
against  us  proceeds  on  the  ground  that  we  set  up  a  case 
which  we  *  never  in  fact  did  set  up.     We  never  asked  for   *  405 
any  documents  but  those  relating  to  our  own  olaim. 

(a)  l8t  ed.  p.  11.  {d)  2  Sm.  &  Gif.  157. 

(6)  80  Beav.  280.  (0  16  Ve«.  289. 

(c)  V.  C.  K.  — not  reported. 
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The  Lord  Justice  Knight  Bruce. — A  common  administrar 
tion  decree  has  been  made  concerning  the  estate  of  a  deceased 
gentleman,  under  which  decree  all  his  creditors  are  entitled  to 
come  and  prove  their  debts,  and  are  in  some  sense  bound  to  do  so, 
for  after  such  a  decree  no  person  can  sue  the  executors,  either  at 
law  or  in  equity,  for  a  debt  due  from  the  deceased,  without  the 
leave  of  the  Court,  which  is  granted  only  in  special  circumstances. 
The  appellant  has  gone  into  the  Judge's  Chambers  and  made  a 
claim,  supporting  it  by  primd  facie  evidence  of  the  existence  of  a 
debt,  evidence  not  contradicted,  not  displaced,  not  met.  It  is  con- 
sidered, however,  to  be  doubtful  whether  that  evidence  alone  is 
sufficient  to  establish  the  debt.  The  claimant  therefore  applies  for 
an  order  directing  the  executors  to  make  an  affidavit  as  to  their 
possession  of  documents  which  may  throw  light  on  his  claim,  not 
of  documents  relating  to  the  suit  or  the  subject  of  the  suit  gener- 
ally, t  think  that  he  is  entitled  to  have  such  an  affidavit  made, 
and  that  considerable  injustice  might  be  done  if  the  rule  of  the 
Court  were  not  so.  I  think  that  he  is  clearly  entitled  to  an  order, 
not  perhaps  in  the  terms  of  the  notice  of  motion,  but  as  his  coun* 
sel  limited  it.  With  respect  to  the  costs,  the  Lord  Chancellor  not 
having  expressed  any  opinion  upon  the  merits  of  the  case,  I  con- 
ceive that  the  direction  given  in  Chambers  as  to  costs,  and  also 
the  order  made  in  Court  as  to  costs,  should  be  discharged,  and 
that  all  the  costs  incurred  by  the  appellant  to  this  time,  except 
perhaps  the  costs  before  the  Lord  Chancellor,  should  be  added  to 
the  debt  claimed. 

*  406  ♦  The  Lord  Justice  Turner. — I  am  of  the  same  opinion. 
A  decree  for  the  administration  of  an  estate  under  the  old 
practice  would  have  contained  a  direction  for  the  production  of 
documents  as  the  Master  should  direct.^  It  is  said  that  under 
tliis  direction  the  Master  would  not  have  ordered  the  production 
of  documents  on  the  application  of  a  creditor  coming  in  to  prove 
his  debt ;  but,  assuming  this  to  be  so,  the  question  does  not  now 
stand  as  it  stood  under  the  old  practice,  for  not  only  is  the  discre- 
tion which  was  formerly  vested  in  the  Master  now  transferred  to 
the  Judge,  but  the  discretion  is  to  be  exercised  under  different 
circumstances.    In  exercising  it,  regard  must  now  be  had  to  the 

^  See  2  Dan.  Ch.  Pr.  (4tli  Am.  ed.)  1176  d  aeq.,  1209,  and  note  (2).      . 
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present  state  of  the  law,  and  to  the  effect  of  the  Act  25  &  26  Yict. 
c.  42,  requiring  the  Court  not  to  send  parties  to  law,  but  finally  to 
adjudicate  on  the  rights  of  claimants.  The  position  of  this  case 
is  that  a  creditor  having  come  in  to  prove  his  debt,  and  the  exec- 
utors having,  as  it  is  alleged,  documents  in  their  hands  which  would 
establish  the  debt,  it  is  contended  that  the  Court  ought  not  to 
require  the  executors  to  produce  those  documents ;  in  effect  that 
the  Court  must  try  the  case  in  the  absence  of  evidence  which,  if 
produced,  might  at  once  establish  the  claim.  No  doubt  the  Judge 
has  a  discretion,  and  there  may  be  cases  where  the  Court  would 
refuse  production ;  but  having  regard  to  the  present  state  of  the 
law,  I  think  that  a  strong  case  would  be  needed  to  induce  the 
Court  to  refuse  it,  for  the  refusal  would  evidently  place  the  Court 
in  great  difficulty,  as  it  would  have  to  try  the  case  without  having 
full  materials  before  it.  It  has  been  argued  that  the  summons 
goes  too  far,  and  extends  to  all  documents  relating  to  the  estate ; 
but  that  the  summons  goes  too  far  is  no  reason  why  the  Court 
should  decline  to  make  a  proper  order  upon  it.  It  has  also 
beei\  urged  that  *  there  is  no  proof  that  the  executors  have  *  407 
any  documents  bearing  on  the  appellant's  claim ;  but  how 
is  a  creditor  to  know  whether  executors  have  such  documents  or 
not  ?  I  think  therefore  that  an  order  ought  to  be  made  directing 
the  executors  to  file  an  affidavit  as  to  documents  bearing  on  the 
appellant's  case.  My  only  doubt  has  been  as  to  the  jurisdiction  of 
the  Court  to  compel  an  affidavit  to  be  made ;  but  looking  at  the 
provisions  of  the  Act  16  &  16  Vict.  c.  86,  at  the  old  practice  of 
the  Court,  and  the  practice  as  to  ordering  documents  to  be  handed 
over  by  solicitors  upon  oath,  I  think  that  the  Court  has  authority 
to  compel  such  an  affidavit.  I  think  that  the  appellant's  costs, 
except  those  before  the  Lord  Chancellor,  should  be  added  to  his 
debt. 

Some  discussion  took  place  as  to  the  form  of  the  order,  which 
was  ultimately  drawn  up  as  follows :  — 

**  That  the  plaintiff  F.  M'Veagh  and  the  defendants  J.  Croall, 
D.  Croall,  and  R.  Croall  do,  within  ten  days  after  service  of  this 
order,  make  and  file  a  full  and  sufficient  affidavit  or  full  and  suf- 
ficient affidavits,  stating  whether  the  said  plaintiff  and  the  defend- 
ants hath  or  have  had  in  her,  his,  or  their  possession  or  power 
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any,  and  (if  any)  what  documents  relating  to  the  claim  therein 
of  the  said  Francis  Schwenk  Gilbert,  and  accounting  for  the 
same."  Directions  for  production  and  inspection.  —  Beg.  Lib. 
1863,  B.  501, 


♦408   ♦SNOWDON    v.    THE    METROPOLITAN    RAILWAY 

COMPANY. 

1863.    Februarjr  21.    Before  the  Lord  Chancellor  Lord  Westbubt. 

An  appeal  lies  directly  from  an  order  of  the  Judge  in  Chambers  as  to  production 
of  documents  before  a  decree  is  made  where  the  Judge  makes  the  order  in 
person  and  declines  to  adjonm  the  matter  into  Court  to  be  argued  by 
Counsel.^ 

This  was  an  application  for  a  direction  to  the  registrar  to 
receive  and  enter  an  appeal  directly  from  the  refusal  of  the  Vice- 
Chancellor  Stuart  in  Chambers  to  make  an  order  for  production 
of  documents  mentioned  in  the  affidavit  of  the  defendant. 

The  decision  which  it  was  sought  to  make  the  subject  of  appeal 
had  been  made  by  the  Vice-Chancellor  in  person,  but  attended 
only  by  the  solicitors  of  the  parties,  and  his  Honor  had  refused  to 
permit  an  adjournment  into  Court  for  argument  by  counsel. 

Mr.  Crackndllj  in  support  of  the  application.  —  The  case  differs 
from  that  of  In  re  M*  Veagh^s  Estate^  (a)  in  this  respect,  that  the 
decision  here  in  question  was  made  upon  a  summons  taken  out 
before  decree,  whilst  there  the  decision  was  made  upon  the  applica- 
tion of  a  creditor  who  had  gone  in  under  a  decree ;  but  the 
registrar,  thinking  that  the  case  cited  governed  this,  declined  to 
receive  and  enter  the  present  appeal.  The  difference  between  the 
cases  is  essential.  The  present  is  a  case  in  which,  under  the 
practice  of  the  Court  as  existing  before  the  alterations  effected  by 
the  Master  in  Chancery  Abolition  Act  (15  &,  16  Vict.  c.  80),  the 
application  and  the  order  would  have  been  made  in  Court,  with 
a  consequent  right  of  appeal.  That  right  has  not  been  taken 
away  by  the  Act,  which  does  nothing  more  than  substitute  the 

(a)  Supra,  p.  399. 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1474. 
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jurisdiction  of  the  Judge  at  Chambers  *  for  that  of  the   *  409 
Judge  in  Court,  and  the  order  at  Chambers  for  the  order 
in  Court;  and  it  consequently  still  exists. 

He  referred  to  Ridgway  v.  Newstead.  (a) 

The  Lord  Chancellor  directed  the  appeal  to  be  received  and 
entered,  remarking  upon  the  difference  between  the  present  case 
and  that  of  In  re  MVeaglC%  JEatatCj  and  the  inexpediency  of 
interfering  with  the  discretion  of  the  Judges  at  Chambers  by  the 
allowance  of  appeals  in  cases  circumstanced  as  that  was. 


CLAEK  V.   LEACH. 
1863.    January  28,  80.    Before  the  Lord  Chancellor  Lord  Westbubt. 

Where  a  partnership  for  a  term  is  continued  after  its  expiration  without  express 
renewal,  although  the  assumption  is  that  it  is  continued  on  the  same  general 
footing  as  before,  this  only  extends  to  such  of  the  stipulations  in  the  original 
articles  as  are  properly  applicable  to  the  new  contract.  And  where  one  of 
the  articles  of  a  partnership  for  a  term  provided  that  either  partner  might, 
in  the  event  of  specified  conduct  on  the  part  of  the  other,  dissolve  the  part- 
nership by  notice,  and  that  the  latter  partner  should,  in  that  event,  be  con- 
sidered as  quitting  the  business  for  the  benefit  of  the  former,  this  article  was 
held  not  properly  applicable  to  a  continuation  of  the  partnership  after  the 
expiration  of  the  term  without  any  agreement  for  renewal.^ 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  the  Master 
of  the  Rolls  declaring  that  a  partnership  carried  on  by  the  plain- 
tiff and  the  defendant  stood  dissolved  from  the  30th  of  June, 
1862,  and  directing  accounts  of  the  partnership,  as  a  partnership 
at  will,  upon  the  footing  of  such  declaration. 

The  case  before  his  Honor  is  reported  in  the  32d  volume  of  Mr. 
Beavan's  Reports,  (6)  where  the  facts  are  fully  stated.  The  fol- 
lowing statement  of  them  is  suflBcient  for  the  present  purpose. 

(a)  4  De  G.  &  J.  16.  (6)  Page  14. 

1  See  2  Lindley  Partn.  (3d  Eng.  ed.)  871 ;  Bradley  ©.  Chamberlin,  16  Vt. 
618 ;  Mifflin  o.  Smith,  17  Serg.  &  R.  165 ;  United  States  Bank  v,  Binney,  5  Ma- 
son, 176,  185 ;  Dickinson  o.  Bold,  8  Desaus.  501 ;  Collyer  Partn.  (5th  Am.  ed.) 
SS  214,  810 ;  Parsons  v.  Hayward,  4  De  G.,  F.  &  J.  474. 
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By  an  indenture  dated  the  17th  of  Julj,  1889,  and  made 

*  410    between  the  defendant  of  the  one  part  and  the  *  plaintiff 

of  the  other  part,  they  agreed  to  be  and  continue  partners 
as  merchants,  ship  insurance,  custom-house  and  general  agents, 
for  seven  years  from  the  1st  of  July,  1889,  if  they  should  so  long 
live,  subject  to  the  provisions  thereinafter  contained  for  determin- 
ing the  partnership. 

These  provisions,  so  far  as  they  are  material  to  the  present  case, 
were  expressed  in  the  following  terms :  — 

"  If,  contrary  to  the  several  agreements  hereinbefore  contained, 
either  of  the  said  partners  shall  neglect  or  refuse  to  attend  the 
business  of  the  said  partnership,  .  .  .  then  .  .  .  the  other  of 
the  said  partners,  if  he  shall  think  fit,  shall  be  at  liberty  to 
dissolve  the  said  partnership,  by  giving  to  the  partner  who  shall 
offend  in  any  of  tiie  particulars  aforesaid,  or  leaving  in  the  prem- 
ises where  the  said  partnership  business  shall  be  carried  on,  a 
notice  in  writing  declaring  the  said  partnership  to  be  dissolved  and 
determined,  and  the  said  partnership  shall,  from  the  time  of  giving 
or  leaving  such  notice  or  from  any  other  time  to  be  therein  speci- 
fied for  the  purpose,  absolutely  cease  and  determine  accordingly, 
without  prejudice  nevertheless  to  the  remedies  of  the  respective 
partners  for  the  breach  or  non-performance  of  all  or  any  of  the 
covenants  and  conditions  contained  in  these  presents  at  any  time 
before  the  determination  of  the  said  partnership;  and  the  said 
partner  to  whom  the  said  notice  shall  be  given  shall  be  considered 
as  quitting  the  said  business  for  the  benefit  of  the  partner  who 
shall  give  the  said  notice,  and  both  the  said  partners  shall  join  in 
causing  a  proper  notice  of  the  dissolution  of  the  said  partnership 
to  be  inserted  in  the  London  Gazette ;  and  in  case  the  offending 
partner  shall  refuse  to  join  in  inserting  such  notice  of  dissolution, 
the  other  partner  shall  be  at  liberty,  to  cause  such  notice  to 

*  411    be  inserted  in  the  London  Gazette  and  such  public  *  papers, 

and  give  such  other  notice  of  dissolution  as  he  in  his  sole 
discretion  may  think  fit,  and  without  any  concurrence  of  the 
offending  partner,  whose  name,  however,  he  hereby  authorizes  the 
other  partner  to  affix  to  any  such  notice  or  notices  if  he  think  fit." 

After  the  expiration  of  the  partnership  term  in  1846,  the  busi- 
ness was  carried  on  by  the  partners  as  before,  without  express 
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renewal  of  the  partnership  articles,  untill  the  80th  of  June,  1862, 
on  which  day  the  plaintiff,  referring  the  defendant  to  the  partner- 
ship articles,  and  charging  him  with  continued  neglect  to  attend 
to  the  business  of  the  partnership,  caused  a  written  notice  of  dis- 
solution to  be  served  upon  him,  at  the  same  time  expressing  his 
desire  to  exercise  an  option  given  \>j  the  articles,  in  the  case  of  a 
determination  of  the  partnership  by  such  notice  as  was  then  being 
given,  of  purchasing  the  defendant's  share  of  and  in  the  partner- 
ship property,  credits  and  effects  at  a  valuation. 

The  defendant,  in  the  course  of  a  voluminous  correspondence 
which  ensued,  disputed  the  right  of  the  plaintiff  to  give  such 
notices,  but  expressed  his  willingness  to  acquiesce  in  an  immediate 
dissolution  on  the  usual  terms  of  the  assets  being  realized  and 
divided  between  the  parties. 

The  bill  was  filed  for  a  declaration  of  the  dissolution  of  the 
partnership  as  from  the  80th  of  June,  1862 ;  for  a  liquidation,  if 
necessary,  of  the  partnership  affairs  on  the  terms  of  a  certain 
letter  of  the  19th  of  July,  1862,  to  which  the  plaintiff  alleged  that 
the  defendant  had  acceded ;  and  for  an  injmiction  to  restrain  the 
defendant  from  acting,  as  the  bill  alleged  he  was  doing,  in  contra- 
vention of  the  rights  claimed  by  the  plaintiff  on  the  footing 
of  the  partnership  articles,  and  particularly  of  *  that  clause  *  412 
of  them  under  which  the  plaintiff  had  assumed  to  give  the 
notices  of  the  80th  of  June,  1862,  being  still  binding  upon  the 
partners,  notwithstanding  that  the  partnership  term  of  years,  to 
which  those  articles  originally  had  reference,  had  long  since 
expired. 

The  Master  of  the  Bolls,  being  of  opinion  that  the  clause  had 
no  longer  any  application,  declined  to  grant  the  injunction  sought, 
and  made  the  decree  now  under  appeal. 

Mr.  Selwyn  and  Mr.  Druce^  for  the  appellant,  citing  Churton  v. 
DouglaSj  (a)  and  Burrows  v.  Foster^  (()  contended  that  he  was 
entitled  to  the  relief  sought  by  his  bill.  It  was  well  settled  that 
in  the  case  of  a  partnership  by  deed  continued  by  the  partners 
after  the  expiration  of  the  original  partnership  without  a  new 
agreement,  all  the  old  covenants  were  infused  into  the  new  rela- 
tion, with  the  single  exception  of   the  covenant  for  duration. 

(a)  Johnfl.  174. 

(6)  Before  the  Lords  Justices,  8  May,  1862;  Reg.  Lib.  1862,  A.  941. 
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Booth  V.  Parksy  (a)  King  v.  Chuck^  (6)  E%9ex  v.  E%9exy  (c)  Par- 
80718  V.  Hayward.  (d)  And  such  being  the  general  rule,  and  tlie 
particular  clause  in  the  partnership  articles  in  the  present  case, 
under  which  the  plaintiff  had  assumed  to  give  the  notices  of  the 
80th  of  June,  1862,  being  one  which  it  was  for  the  common 
benefit  of  the  parties  to  have  considered  as  transferred  to  the  new 
contract  after  the  expiration  of  the  original  partnership  term, 
Feather8tonhaugh  v.  Fenwicky  (e)  it  must  be  considered  as  form- 
ing part  of  the  new  agreement. 

Mr.  Baggallay  and  Mr,  Knox  Wigramj  for  the  respon- 

*  418    dent,  *  argued  that  the  relation  between  the  parties  after  the 

expiration  of  the  original  partnership  term  was  that  of 
partners  at  will,  a  relation  which  could  be  determined  at  any 
moment  without  the  necessity  of  previous  stipulations  on  the 
subject  of  dissolution.  The  particular  clause  in  question,  which 
indeed  was  the  foundation  of  the  plaintiff's  case,  would  therefore 
be  insensible,  if  imported  from  the  old  into  the  new  relation 
between  the  parties.  Moreover,  so  far  from  being  a  beneficial 
clause,  it  was  one  in  the  nature  of  a  clause  of  forfeiture,  and, 
therefore,  if  for  no  other  reason,  to  be  held  applicable  only  to  the 
particular  state  of  circumstances  to  which  it  was  made  applicable, 
namely,  the  original  partnership. 

Mr.  Bruce  replied.  ♦ 

The  Lord  Chancellor.  —  This  is  a  question  of  some  importance 
upon  the  general  point,  how  far  special  provisions  in  a  written 
contract  of  partnership  shall  be  assumed  to  have  been  transferred 
to  a  new  partnership  when  the  term  of  the  original  partnership 
has  expired  and  the  partners  have  continued  the  business  without 
express  renewal  of  the  partnership  articles. 

The  plaintiff  and  the  defendant  became  partners  as  merchants 
and  agents  in  1839.  Probably  they  were  then  new  to  one  another. 
They  entered  into  a  partnership  for  seven  years,  and  it  seemed 
desirable  to  have  special  stipulations  in  the  partnership  articles 

(a)  1  Molloy,  465.  (c)  20  Beav.  442,  460. 

(6)  17  Beav.  :i25. 

(d)  81  Beav.  199 ;  S.  C.  on  appeal,  33  L.  J.  N.  S.  Ch.  670. 
(0  ITVea.  298. 
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for  the  purpose  of  insuring  a  great  amount  of  personal  attention 
to  business  on  the  part  of  each  partner.  They  were  probably 
aware  that,  being  bound  together  for  a  term  of  years,  if 
either  partner  had  reason  to  complain  of  want  *  of  sedulous  *  414 
attention  to  business  on  the  part  of  the  other;  his  remedy 
must  be  sought  in  a  Court  of  Equity  ;  and  they  thought  it  conven- 
ient to  insert  in  the  articles  a  provision  which  should  obviate  the 
necessity  of  coming  here  for  a  dissolution.  Accordingly  this  pro- 
vision was  inserted  in  the  articles :  [His  Lordship  read  the  provi- 
sion, which  is  set  out  above.] 

In  1846  the  original  term  came  to  an  end,  and  these  gentlemen 
having  mutual  confidence  in  each  other  allowed  their  partnership 
to  continue  without  renewing  the  articles.  The  question  is,  What 
in  that  case  is  the  presumption  of  law  ? 

Ordinarily  a  contract  for  a  term  constituted  by  a  written  agree- 
ment must  be  considered  as  having  come  to  an  end  at  the  expira- 
tion of  the  period  for  which  it  was  entered  into ;  and  the  contract 
during  the  term  differs  from  that  which  arises  from  the  continu- 
ance of  the  relation  by  the  mutual  consensus  of  the  parties  after 
the  term  has  expired.  The  one  is  to  last  for  a  certain  term ;  the 
other  only  for  so  long  a  time  as  they  both  shall  choose.  Am  I 
then  by  any  principle  of  law  bound  to  assume  or  justified  in  assum- 
ing that  all  the  special  articles  and  conditions  in  the  original 
written  deed  of  partnership  for  a  term  are  at  once  transferred  by 
law  to*  this  new  contract,  which  has  no  particular  limit  to  the  term 
of  its  duration  ?  That  would  be  a  very  strong  and  extravagant 
assumption,  and  one  that  is  not  warranted  by  any  principle  or 
authority.  All  that  has  been  said  on  the  subject  is  that  you  assume 
the  partners  to  continue  on  the  same  general  footing  as  before ;  but 
in  the  case  of  a  stipulation  so  special  and  extraordinary  as  that  in 
this*  deed,  whereby  one  of  the  partners  is  to  have  the  power  not 
only  of  ending  the  partnership,  but  of  gaining  a  benefit  by  so 
ending  it,  I  think  I  should  be  taking  up  *  a  position  unwar-  *  415 
ranted  by  any  principle  and  not  supported  by  any  author- 
ity, were  I  to  hold  that  such  a  special  provision  as  this  was  trans- 
ferred to  the  new  contract,  which  in  point  of  duration  and  vinculum 
of  the  contract  was  a  contract  wholly  different. 

And  there  is  also  good  reason  for  holding  that  this  particular 
stipulation  in  the  written  agreemeiit  is  gone  after  the  expiration 
of  the  term,  from  the  fact  that  the  new  contract  being  for  no  spec- 
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ified  time,  bat  determinable  at  the  will  of  either  party,  the  power 
to  determine  the  partnership  is  not  wanted. 

And  again,  it  is  a  general  rule  in  this  Court  that  provisions  in 
the  nature  of  provisions  of  forfeiture  can  only  be  imported  into  a 
contract  so  far  as-thej  have  been  the  subject  of  a  clear  unmistak- 
able stipulation ;  and  I  cannot  take  this  particular  clause,  which  I 
consider  to  have  been  pertinent  to  the  original  contract,  as  having 
been  repeated  and  renewed  by  the  parties,  and  forming  part  of  the 
terms  of  the  new  partnership.  I  should  be  going  beyond  due  bounds 
were  I  to  do  so,  and  I  am  of  opinion  that  it  was  not  an  implied 
term  of  the  new  partnership. 

That  being  so,  it  is  unnecessary  to  advert  to  the  remaining  points 
in  the  case,  other  than  that  urged  by  Mr.  Druccj  who  has  argued 
the  case  with  great  ability,  tliat  it  was  for  the  mutual  benefit  of  the 
parties  that  this  stipulation  should  be  considered  as  transferred  to 
the  new  Qontract,  and  that  it  must  therefore  be  considered  a  proper 
accompaniment  of  the  agreement.  But  such  a  clause  is  not  ordi- 
narily found  in  contracts  of  partnership,  and  I  cannot  on  that 
ground  say  that  it  ought  to  be  imported  into  the  new  contract.  It 
might  be  very  well  for  these  gentlemen  when  first  com- 
*  416  mencing  their  business  *  relations  to  submit  themselves  to 
the  operation  of  such  a  clause,  and  yet  that  it  might  be  no 
longer  necessary  when  their  mutual  confidence  in  one  another  bad 
become  so  strong  that  they  continued  those  relations  after  the  expi- 
ration of  the  original  partnership  without  the  shackles  of  a  new 
agreement.  I  consider  their  conduct  in  so  doing  a  repudiation  of 
this  special  stipulation,  even  were  I  inclined  to  hold  that  by  law  I 
was  obliged  to  hold  it  imported  into  the  new  contract  between  them. 

An  argument  in  favour  of  the  plaintiff's  view  of  the  case  was 
attempted  to  be  drawn  from  the  correspondence  between  the  par- 
ties, but  I  do  not  think  that  the  correspondence  supports  the  argu- 
ment. 

His  Lordship,  after  remarking  that  his  decision  would  not  prej- 
udice a  further  question  which  had  been  argued  at  the  bar  as  to 
the  rights  of  the  late  partners  inter  Be  in  the  good-will  of  the  part- 
nership business,  and  with  respect  to  which  question  Wedderbum  y. 
Wedderbum  (a)  and  Atislen  v.  Bot/8  (6)  had  been  referred  to, 
afiirmed  the  decision  of  the  Masterof  the  Rolls,  and  dismissed  the 
appeal  with  costs. 

(a)  22  Beay.  S4.  (()  2  De  G.  ft  J.  626. 
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♦In  the  Matter  of  CHARLES  ROWLEY,  a  Person  of   •417 

Unsound  Mind; 

AND 

In  the  Matter  of  THE  TRUSTEE  ACT,  1860. 

1863.    January  16.    Before  the  Lords  Justices. 

A  mortgage  debt  having  been  paid  off,  the  committees  of  the  estate  of  the 
mortgagee,  who  had  become  lunatic,  presented  a  petition,  which  they  served 
upon  the  mortgagor,  for  an  order  enabling  them  to  reconvey  the  mortgaged 
property.  The  costs  of  the  mortgagor's  appearance  were  directed  to  be  paid 
by  the  petitioners  and  allowed  to  them  out  of  the  estate,  with  an  intimation 
that  for  the  future  petitions  of  the  kind  ought  not  to  be  served  upon  mort- 
gagors.* 

This  was  a  petition  by  the  committees  of  the  estate  of  a  mort- 
gagee who  had  become  lunatic,  praying  that  they  might  be 
appointed  to  reconvey  the  mortgaged  properties  freed  from  the  mort- 
gage debts,  which  had  been  paid  off,  and  that  the  deeds  might  be 
delivered  up;  and  praying  also  that  the  petitioners  might  be  at 
liberty  to  retain  and  pay  the  costs  of  themselves  and  all  parties  of 
and  incidental  to  the  application  as  between  solicitor  and  client 
out  of  any  moneys  coming  to  their  hands  on  account  of  the  estate 
of  the  lunatic,  and  be  allowed  the  same  on  passing  their  accounts 
before  the  Master. 

The  petition,  which  to  save  expense  extended  to  several  mort- 
gages, was  served  upon  the  Crown,  there  being  no  next  of  kin,  and 
upon  the  mortgagors,  or  persons  otherwise  interested  in  the 
equities  of  redemption  of  the  mortgaged  properties. 

Mr.  De  Q-ez^  for  the  petitioners. 
Mr.  WickenSj  for  the  Crown. 

Mr.  Speedy  for  John  Ward,  one  of  the  mortgagors,  who  alone  of 
the  respondents,  other  than  the  Crown,  appeared,  consented  to  the 
order,  and  asked  for  his  costs  out  of  ihe  estate,  citing  In  re 
Wheeler,  (a) 

(a)  1  De  G.,  M.  &  G.  434. 

^  See  In  re  Phillips,  L.  B.  4  Ch.  Ap.  629. 
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*418        •Their  Lordships  directed  the  mortgagor's  costs  to  be 
paid  by  the  petitioners  and  allowed  to  them  out  of  the 
estate,  but  intimated  their  opinion  that  in  future  mortgagors  ought 
not  to  be  served  with  petitions  like  the  present. 


HART  V.  TRIBE. 
1863.    March  19.    Before  the  Lords  Justices. 

A  testator  bequeathed  to  his  wife  4000Z.  to  be  used  for  her  own  and  the  chil- 
dren's benefit  as  she  should  think  best,  recommending  her  not  to  diminish 
the  principal  but  vest  it  in  government  or  freehold  securities.  There  being 
two  children,  one  adult  and  the  other  a  minor,  the  widow  made  an  appoint- 
ment of  500/.  to  the  minor  and  of  the  residue  to  the  adult ;  and  she  and  the 
adult  child  petitioned  for  payment  out  of  Court  of  the  residue.  Held,  affirm- 
ing a  decision  of  the  Master  of  the  Rolls,  that  such  payment  could  not  be 
ordered.^ 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls 
refusing  to  make  any  order  on  a  petition. 

The  question  arose  on  the  construction  of  a  disposition  contained 
in  a  codicil  dated  the  9th  of  March,  1851,  to  the  will  of  Samuel 
Beazley  the  testator  in  the  cause.    The  gift  was  as  follows:  — 

"  I  hereby  bequeath  to  my  beloved  wife  Maria  at  Bettring  House 
4000/.  out  of  the  proceeds  of  these  accounts,  to  be  used  for  her 
own  and  the  children's  benefit  as  she  shall  in  her  judgment  and  con- 
science think  best,  being  convinced  that  it  will  be  disposed  of  con- 
scientiously and  properly  by  her  for  the  purposes  mentioned,  at 
the  same  time  recommending  her  not  to  diminish  the  principal, 
but  vest  it  in  government  or  freehold  securities." 

It  was  ascertained  in  the  cause  that  the  petitioner  Mariamne 
Dyte  was^the  person  spoken  of  in  the  will  as  "my  wife  Maria,'* 
and  that  the  testator  by  "  the  children  "  meant  the  petitioner  Emily 
Ann  Beazley  and  Frederick  Beazley  Hart. 

>  See  Whiting  v.  Whiting,  4  Gray,  240;  Chase  v.  Chase,  2  Allen,  101 ;  Lor- 
ing  V.  Loring,  100  Mass.  340;  Lewin  Trusts  (6th  £ng.  ed.),  104,  105;  Perry 
Trusts,  §§  112.  620. 
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•  In  September,  1854,  Mariamne  Dyte  intermarried  with  *  419 
John  Dyte,  and  previous  to  the  marriage  she  executed  a 
settlement,  by  which  she  appointed  that  after  her  own  decease  500J., 
part  of  the  4000/.,  should  belong  to  P.  B.  Hart  if  he  attained 
twenty-one,  and  subject  to  that  appointment  that  the  4000/.  after 
her  decease  should  belong  to  the  petitioner  Emily  Ann  Beazley ; 
and  by  the  same  deed,  to  which  John  Dyte  was  a  party,  the  income 
payable  to  Mariamne  Dyte  during  her  life  was  settled  on  her  for 
her  separate  use  without  any  restraint  on  anticipation. 

Emily  Ann  Beazley  having  attained  twenty-one  and  P.  B.  Hart 
being  still  a  minor,  Mrs.  Dyte  and  Emily  Ann  Beazley  presented 
a  petition  praying  that  the  funds  in  which  the  4000Z.  was  invested 
might,  after  providing  for  the  500Z.  appointed  to  P.  B.  Hart,  be 
transferred  to  Emily  Ann  Beazley,  Mrs.  Dyte  being  desirous  of 
giving  up  her  own  life-interest  in  her  favour.  The  Master  of  the 
Bolls  having  refused  to  make  any  order  on  the  petition  (a)  the 
petitioners  appealed. 

Mr.  Hobhanse  and  Mr.  Jenkinson^  for  the  appellants.  —  If  Mrs. 
Dyte  has  a  power  of  appointment  among  the  children,  Emily  is 
entitled  to  all  the  fund  except  500Z.  If  she  has  not,  Emily  is  en- 
titled to  one-half.  Crockett  v.  Crockett.  (6)  There  is  nothing  in 
the  will  which  can  prevent  the  parting  with  any  portion  of  the 
capital  during  the  widow's  life.  In  no  conceivable  events  could  P. 
B.  Hart  be  entitled  to  more  than  half  the  income  ;  but  the  sound 
view  as  we  contend  is,  that  the  widow  has  a  power  of  dealing  both 
with  capital  and  income. 

[Thorp  V.  Owen(c)  and  Chdly  v.  Cregoe(d)  were  referred  to.] 

♦  Mr.  Martindale  and  Mr.  F.  T.  White,  for  the  respon-  *  420 
dents,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce. — Wisely  or  unwisely,  pru- 
dently or  imprudently,  this  testator  has,  I  think,  used  language 
rendering  it  impossible  to  touch  any  part  of  the  principal  of  the 
fund  during  the  life  of  the  widow.  '  The  words  of  recommendation, 
taken  in  conjunction  (as  they  must  be)  with  the  words  preceding 

(a)  32  Beav.  279.  (c)  2  Hare.  607. 

(6)  2  Phill.  663.  .     ((T;  24  Beav.  185. 
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fhem,  appear  to  me  to  show  an  intention  that  the  capital  should 
remain  untouched  during  her  life,  and  I  cannot  agree  to  any  order 
which  will  have  the  effect  of  touching  it  in  her  lifetime  or  of  declare 
ing  the  rights  in  it  after  her  death. 

The  Lord  Justice  Turner. — I  am  of  the  same  opinion.  The 
codicil  declares  that  the  fund  is  to  be  used  for  the  benefit  of  the 
wife  and  the  children  as  she  shall  think  best,  a  declaration  which 
applies  both  to  capital  and  income.  The  decree  has  settled  that 
the  wife  is  entitled  only  for  her  life,  (a)  and  that  decree  has  not 
been  appealed  from.  There  is  therefore  a  trust  for  the  benefit  of 
the  wife  and  the  children  attaching  during  the  life  of  the  wife,  and 
any  power  she  may  have  of  dealing  with  the  capital  is  subject  to 
this  trust.  I  agree,  therefore,  that  we  cannot  put  the  fund  in  such 
a  position  as  to  take  away  from  the  wife  the  power  of  applying  any 
part  of  the  income  for  the  benefit  of  the  children  if  their  necessities 
should  require  it. 


•421    'In  the  Matter  of  LADY  CHARLOTTE  SHERARD,  a 
Person  of  Unsound  Mind ; 

AND 

In  the  Matter  of  THE  TRUSTEE  ACT,  1850 ; 

AND 

In  the  Matter  of  THE  LUNACY  REGULATION  ACT,  1853. 

LOWTHER  V.  CUFPE. 

1863.    March  20,  21.    Before  the  Lords  JusTiCBa. 

A  decree  haying  been  made  for  partition  of  lands,  an  undivided  share  in  which 
was  vested  in  a  lunatic  as  tenant  in  tail,  an  order  was  made  in  lunacy  and  in 
chancery  directing  the  committee  to  execute  all  necessary  assurances  for 
giving  effect  to  the  partition. 

This  was  a  petition  in  lunacy  and  in  chancery  by  the  committee 
of  the  estate  of  Lady  Charlotte  Sherard,  praying  that  the  petitioner 
might  be  directed  and  authorized  to  make  and  execute  such  con- 

(a)  18  Beav.  215;  see  also  19  Beav.  149. 
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yeyance  or  conveyances  and  to  take  such  admittance  or  admittances 
on  behalf  of  Lady  Charlotte  Sherard  as  might  be  necessary  or 
proper  for  carrying  into  effect  a  partition  which  had  been  decreed 
in  a  suit  of  Lawther  v.  Cuffe. 

Under  a  will  Lady  Charlotte  Sherard  was  entitled  to  an  undi- 
Tided  fifth  of  the  estates  in  question  as  tenant  in  tail.  Under  the 
same  will  and  various  disentailing  assurances  the  plaintiffs  and 
the  defendants  other  than  Lady  Charlotte  Sherard  were  entitled 
to  the  remaining  four  fifths.  The  decree  directed  a  partition,  and 
declared  that  upon  its  being  made  the  plaintiffs  and  defendants 
respectively  would  be  trustees  within  the  meaning  of  the  Trustee 
Act,  1850,  of  such  of  the  lands  to  be  partitioned  as  should  be 
allotted  in  severalty  to  the  others  of  them.  The  allotment  having 
been  made,  the  present  petition  was  presented  for  the  purpose  of 
completing  the  partition  by  passing  the  legal  estate,  but  a  difficulty 
was  felt  as  to  whether,  having  regard  to  the  fact  of  Lady  Charlotte 
being  tenant  in  tail,  the  order  asked  for  could  be  made. 

*Mr.    Osborne  and  Mr.   WMieomhe^  for  the  petitioner,    ^422 
referred  to  the  Trustee  Act,  1850  (18  &  14  Vict.  c.  60), 
§§  3,  20,  30,  and  the  Lunacy  Regulation  Act,  1853  (16  &  17  Vict, 
c.  70),  §§  124, 139,  and  In  re  Bloomar.  (a) 

Mr.  Osborne  Morgan^  as  amicus  Curice^  referred  to  Powell  v. 
Matthews.  (V) 

Mr.  Bentinckj  for  the  plaintiffs  and  the  defendant  Cuffe. 

Their  Lordships  made  an  order  as  prayed. 

Part  of  the  devised  estates  had  been  taken  by  a  railway  com- 
pany, and  was  represented  by  1864/.  16«.  8Z.  per  cent  consolidated 
bank  annuities.  Upon  the  partition  128Z.  6s.  lOd.,  part  of  this 
sum,  had  been  allotted  to  Lady  Charlotte  Sherard. 

The  order  made  on  the  petition  directed  that  the  costs  of  the 
petitioner  and  the  plaintiffs,  and  of  the  defendant  Cuffe  (who  as 
one  of  the  next  of  kin  had  obtained  liberty  to  attend  in  the  lunacy) 
of  the  application,  and  one-fifth  of  the  costs  of  the  petitioner  and 

(a)  2  De  6.  ft  J.  88.  (&)  1  Jur.  N.  S.  973. 
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the  plaintiffs  of  the  conveyance  or  conveyances  and  admittance  or 
admittances  to  be  made  and  taken  in  pursuance  of  the  order,  should 
be  raised  and  paid  out  of  the  12SL  6s.  lOd.  consols. 

Reg.  Lib.  B.  1863,  fol.  707. 


*  423    *  THE  ATTORNEY-GENERAL  v.  THE  TEWKESBURY 
AND   MALVERN  RAILWAY  COMPANY. 

1868.    April  16.    Before  the  Lords  Justices. 

On  the  plans  deposited  by  the  promoters  of  a  railway  with  the  clerk  of  the  peace, 
a  bridge  by  which  it  was  proposed  to  carry  the  line  across  a  certain  turnpike 
road  was  described  as  having  a  span  of  forty-fiye  feet.  Hdd,  that  under  the 
Idth  section  of  the  Railway  Clauses  Consolidation  Act,  1845,  which  enacts 
that  where  it  is  intended  to  carry  the  railway  on  an  arch  as  marked  on  the 
plan,  "the  same  shall  be  made  accordingly,*^  the  company  were  bound  to 
make  an  arch  conformable  to  the  destription  in  the  plan,  and  were  not  at 
liberty  to  build  it  with  a  span  of  only  thirty-five  feet^ 

Per  the  Lord  Justice  Turner:  The  bridge  was  an  '*  engineering  work"  within 
the  meaning  of  the  14th  section  of  the  Railway  Clauses  Act,  and  the  com- 
pany were  by  that  section  debarred  from  making  it  otherwise  than  according 
to  the  description  in  the  plan. 

This  was  a  motion  by  way  of  appeal  by  the  defendants  the 
Tewkesbury  and  Malvern  Railway  Company  from  an  order  of 
Vice-Chancellor  Stuart  granting  an  injunction  to  restrain  them 
from  erecting  a  particular  bridge  with  a  span  of  less  than  forty- 
five  feet. 

The  railway  company  was  incorporated  by  "The  Tewkesbury 
and  Malvern  Railway  Act,  1860  "  (23  &  24  Vict.  c.  72,  local  and 
personal)  for  making  a  railway  from  Ashchurch  to  Great  Malvern. 
The  Act  contained  the  following  recital,  "  Whereas  plans  and  sec- 
tions showing  the  lines  and  levels  of  the  said  intended  railway 
with  a  book  of  reference  to  such  plans,  containing  the  names  of 
the  owners  or  reputed  owners,  lessees  or  reputed  lessees  and  occu- 
piers of  the  land  proposed  to  be  taken  for  the  purposes  of  the  said 
railway,  have  been  deposited  with  the  respective  clerks  of  the 

^  See  cases  in  note  (1),  to  Beardmer  v.  The  London  and  North-Westem 
Railway  Co.,  1  Mac.  &  6.  115. 
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peace,"  Ac. ;  and  it  enacted,  that"  The  several  Acts  of  Parliament 
following,  that  is  to  say,  The  Companies  Glauses  Consolidation 
Act,  1845,  The  Lands  Clauses  Consolidation  Act,  1845,  and  The 
Bailwajs  Clauses  Consolidation  Act,  1845,  shall,  excepting  in  so 
far  as  they  are  expressly  varied  or  altered  by  this  Act,  be  incorpo- 
rated with  this  Act." 

*  Sect.  28.  "  Subject  to  the  powers  and  provisions  in  this  *  424 
and  the  Acts  incorporated  .therewith  contained  the  company 

may  make  and  maintain  the  railway  and  works  on  the  line  and 
upon  the  lands  delineated  on  the  plans  and  described  in  the  books 
of  reference  deposited  as  aforesaid  and  according  to  the  levels 
defined  on  the  said  sections,  and  may  enter  upon,  take  and  use 
such  of  the  said  lands  as  shall  be  necessary  for  such  purpose." 

The  13th,  14th  and  49th  sections  of  the  Railways  Clauses  Con- 
solidation Act  provide  as  follows :  — 

Sect.  13.  "  Where  in  any  place  it  is  intended  to  carry  the  rail- 
way on  an  arch  or  arches  or  other  viaduct  as  marked  on  the  said 
plan  or  section  the  same  shall  be  made  accordingly  ;  and  where  a 
tunnel  is  marked  in  the  said  plan  or  section  as  intended  to  be 
made  at  any  place  the  same  shall  be  made  accordingly,  unless  the 
owners,  lessees  and  occupiers  of  the  land  in  which  such  tunnel 
is  intended  to  be  made  shall  consent  that  the  same  shall  not  be  so 
made." 

Sect.  14.  "  It  shall  not  be  lawful  for  the  company  to  deviate 
from  or  alter  the  gradients,  curves,  tunnels,  or  other  engineering 
works  described  in  the  said  plan  or  section,  except  within  the  fol- 
lowing limits  and  under  the  following  conditions  (that  is  to  say)  :  " 
— then  follow  certain  provisions,  none  of  them  applicable  to  an 
arch  or  viaduct. 

Sect.  49.  "  Every  bridge  to  be  erected  for  the  purpose  of  carry- 
ing the  railway  over  any  road  shall  (except  where  otherwise  pro- 
vided by  the  special  Act)  be  built  in  conformity  with  the  following 
regulations,  that  is  to  say :  The  width  of  the  arch  shall  be  such 
as  to  leave  thereunder  a  clear  space  of  not  less  than  thirty-five 
feet  if  the  arch  be  over  a  turnpike  road,"  Ac. 

*  The  line  of  this  railway  as  laid  down  on  the  deposited  *  425 
plan   crossed  the  Tewkesbury  and   Cheltenham  turnpike 
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road,  find  upon  the  plan  were  these  words,  describing  the  nature  of 
the  intended  crossing :  ^^  Turnpike  road  to  Cheltenham  and  arch 
forty-five  feet  span,  sixteen  feet  high ;  level  unaltered." 

The  company  on  proceeding  with  their  works  came  to  the  deter- 
mination to  reduce  the  span  of  the  arch  to  thiriy-five  feet. 

An  information  and  bill  was  consequently  filed,  one  of  the  trus- 
tees of  the  Tewkesbury  turnpike  roads  being  relator  and  plaintiff,  to 
restrain  the  company  from  making  the  bridge  of  less  dimensions 
than  those  mentioned  in  the  deposited  plans,  and  Yice-Chancellor 
Stuart  granted  an  injunction  accordingly,  (a) 

Mr.  Bacon  and  Mr.  Dryden^  for  the  appellants.  —  Taking  the 
case  apart  from  the  Railways  Glauses  Consolidation  Act,  the  plans 
and  sections  are  referred  to  by  the  special  Act  for  the  purpose 
merely  of  defining  the  line  and  levels  of  the  proposed  railway,  and 
cannot  be  treated  as  incorporated  with  the  Act  for  any  other  pur- 
pose. The  North  British  Railway  Company  v.  Tod  (h)  is  precisely 
in  point  upon  this,  a  similar  question  having  arisen  there  upon  an 
Act,  the  terms  of  which,  so  far  as  related  to  this  point,  were  sub- 
stantially the  same.  Beardmer  v.  The  London  and  North  Western 
Railway  Company  (c)  and  The  Queen  v.  Z%e  Caledonian  Railway 
Company  (d)  illustrates  the  same  principle.    Now  as  regards  the 

Railway  Clauses  Act,  the  Yice-Chancellor  considered  that 
•  426    in  the  18th  section  "  accordingly  "  meant  *  "  according  to 

all  the  particulars  given  in  the  plans  and  sections ; "  we 
submit  that  it  is  neither  grammatical  nor  reasonable  to  construe 
the  word  in  this  sense ;  the  natural  meaning  of  the  word  is,  that  at 
that  place  the  railway  shall  be  carried  on  an  arch  or  arches  or 
other  viaduct,  and  this  is  tlie  view  taken  of  the  sections  in  Little 
V.  The  Newport^  Abergavenny^  and  Hereford  Railway  Company,  (e) 
The  14th  clause  shows  how  far  the  deposited  plans  may  be  departed 
from  as  to  engineering  works.  The  Yice-Chancellor  thought  that 
this  bridge  was  an  "  engineering  work"  within  the  meaning  of  this 
section,  and  that  we  could  not  vary  it;  but  The  Qmen  v.  I^  Cale- 
donian Railway  Company  (d)  shows  that  the  words  ^^engineering 
works  "  do  not  include  bridges ;  we  are  therefore  thrown  upon  the 
49th  section,  which  allows  us  (except  where  otherwise  provided  by 

(a)  4  Giff.  338.  (d)  16  Q.  B.  19. 

(6)  12  CI.  &  Fin.  722.  («)  12  C.  B.  762. 

(c)  1  Mac.  ft  G.  112. 
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fhe  special  Act,  which  here  is  silent  on  the  subject)  to  make  the 
bridge  in  any  way  we  please,  provided  the  span  be  not  less  than 
thirty-five  feet  nor  the  height  than  sixteen  feet  The  ftlst  section 
clearly  refers  to  the  49th  as  the  one  defining  the  width  of  bridges. 

Mr,  Malins  and  Mr.  F.  C.  J.  Millar^  in  support  of  the  injunction. 
—  We  do  not  rely  on  the  special  Act  but  on  the  clauses  of  the 
general  Act  incorporated  with  it.  "  Accordingly"  properly  means 
"  according  to  what  is  laid  down  in  the  plan,"  and  Little  v.  The 
Newport^  Abergavenny ^  and  Hereford  Railway  Company  (a)  decides 
nothing  against  us.  It  was  not  necessary  there  to  decide  whether 
"  accordingly  "  meant  any  thing  more  than  "  at  the  place  indijcated 
in  the  plan ; "  but  Mr.  Justice  Maule  states  it  to  mean  "  in 
the  manner  and  at  the  place  "  pointed  out  by  *  the  plan.  *  427 
This  is  what  the  Vice-Chancellor  has  decided  in  the  present 
case,  and  is  both  reasonable  and  consistent  with  the  natural  mean- 
ing of  the  words,  "  accordingly  "  referring  to  the  whole  of  what  is 
mentioned  before.  The  bridge  is  clearly  an  engineering  work,  and 
a  variation  of  it  is  forbidden  by  the  14th  section.  The  Queen  v. 
The  Caledonian  Railway  Company  (i)-is  inapplicable,  the  ground 
of  decision  there  being,  that  the  bridge  was  an  accommodation  work 
made  for  the  use  of  adjoining  proprietors,  not  a  part  of  the  works 
connected  with  the  line  and  made  for  the  purposes  of  the  railway. 
It  was  not  doubted  either  in  that  case  or  in  Beardmer  v.  ITie 
London  and  North  Western  Railway  Company^  (c)  that  the  plans 
would  have  been  obligatory  if  the  case  had  been  within  sections  18 
or  14  ;  but  it  was  held  that  the  works  fell  among  those  provided 
for  by  section  16.  The  49th  section  was  not  intended  to  override 
any  thing  that  went  before,  but  merely  to  impose  restrictions  on 
the  company  as  to  the  mode  of  doing  certain  works  in  case  neither 
the  special  Act  nor  the  provisions  of  the  general  Act  defined  the 
mode  in  which  they  were  to  be  constructed. 

Mr.  JDryden,  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  The  deposited  plan  in  the 
present  case  contains  these  words:  "Turnpike  road  to  Cheltenham, 
and  arch  forty-five  feet  span,  sixteen  feet  high  ;  level  unaltered." 

(a)  12  C.  B.  762.        (5)  16  Q.  B.  19.         (c)  1  Mac.  &  G.  112. 
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It  is  impossible  to  contest  that  these  are  material  statements, 

important  representations  with  a  view  to  those  persons  interested 

in  the  road  who  might  have  occasion  to  consult  this  plan, 

*  428    and  who  were  in  effect  for  their  own  protection  *  required  to 

do  so.  The  18th  section  of  the  Railways  Clauses  Consolida- 
tion Act,  which  is  incorporated  in  the  particular  Act  in  this  case, 
enacts  that  "  where  in  any  place  it  is  intended  to  carry  the  railway 
on  any  arch  or  arches  or  other  viaduct  as  marked  on  the  said  plan 
or  section,  the  same  shall  be  made  accordingly."  The  proper 
construction  of  the  word  "  accordingly,"  as  used  in  the  13th  section 
of  that  Act,  clearly  in  my  judgment  makes  it  necessary  that  the 
arch  jshould  be  made  conformably  to  the  description  contained  in 
the  words  which  I  have  read  from  the  deposited  plan,  namely, 
"  turnpike  road  to  Cheltenham,  and  arch,  forty-five  feet  span, 
sixteen  feet  high."  What  the  company  are  desirous  of  doing  is, 
to  make  that  an  arch  of  thirty-five  feet  span,  which  is  there 
required  to  be  of  forty-five  feet  span.  In  my  opinion  their  so  doing 
would  be  a  direct  breach  and  infringement  of  the  contract  and 
enactment  under  which  the  bridge  was  to  be  made.  I  think  the 
appeal,  if  not  frivolous  and  vexatious,  at  least  groundless,  and  one 
that  ought  to  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  —  Having  looked  at  the  authorities 
cited,  I  am  satisfied  that  the  order  made  by  the  Vice-Chancellor  in 
this  case  is  perfectly  right.  By  the  special  Act  authority  is  given 
to  the  company,  subject  to  the  powers  and  provisions  of  the  special 
Act  and  the  Acts  incorporated  therewith,  '^  to  make  and  maintain 
the  railway  and  works  on  the  line  and  upon  the  lands  delineated 
on  the  plans  and  described  in  the  books  of  reference  deposited  as 
aforesaid,  and  according  to  the  levels  defined  on  the  said  sections," 
leaving  the  particular  mode  of  construction  in  all  other  respects 
undefined,  except  as  it  may  be  defined  by  the  general  Acts.  If 
the  case  had  rested  upon  the  special  Act  alone  without  refer- 

*  429    ence  to  the  incorporated  general  *  Acts,  it  certainlv  might 

have  admitted  of  argument  whether,  consistently  with  the 

-cases  of  The  North  British  Railway  Company  v.  Tod^  (a)  Beard- 

mer  v.  The  London  and  North  Western  Railway  Company  (6)  and 

other  cases  of  that  class,  the  plan  and  the  books  of  reference  could 

(a)  12  CL  &  Fin.  722.  (6)  1  Mac.  &  G.  112. 
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•be  treated  as  incorporated  into  the  special  Act  for  any  further 
purpose  than  that  of  determining  on  what  line,  upon  what  lands, 
and  according  to  what  levels  the  railway  was  to  be  made.  But 
how  does  the  case  stand  upon  the  general  Acts  which  are  incor- 
porated into  the  special  Act  ?  Undoubtedly  the  whole  scheme  of 
the  Railways  Clauses  Consolidation  Act  proceeds  upon  a  reference 
to  the  particular  plans  which  have  been  deposited  as  mentioned  in 
the  special  Act.  The  13th  section  provides,  that  "  where  in  any 
place  it  is  intended  to  carry  the  railway  on  an  arch  or  arches  or 
other  viaduct  as  marked  on  the  said  plan  or  section  "  (referring  to 
the  plan  or  section  deposited  with  the  clerk  of  the  peace  as  men- 
tioned in  the  special  Act)  '^  the  same  shall  be  made  accordingly ; 
and  where  a  tunnel  is  marked  on  the  said  plan  or  section  as 
intended  to  be  made  at  any  place,  the  same  shall  be  made  accord- 
ingly, unless  the  owners,  lessees,  and  occupiers  of  the  land  in 
which  the  tunnel  is  intended  to  be  made  shall  consent  that  the 
same  shall  not  be  so  made."  Now  a  question  is  raised  upon  the 
meaning  of  the  word  "  accordingly,"  as  used  in  this  section.  It 
has  been  urged  that  the  case  of  Little  y.  The  Newport^  Abergavenny ^ 
and  Hereford  Railway  Company^  (a)  has  put  a  construction  upon 
that  word,  and  that  the  section  according  to  that  authority  means 
no  more  than  that  an  arch  is  to  be  made  in  the  place  in  which  by 
the  plan  it  is  described  as  intended  to  be  made.  No  doubt 
the  Court  in  that  case  construed  the  section  as  *  requiring  the  *  430 
arch  to  be  made  according  to  the  plan  as  regarded  situation, 
but  I  do  not  understand  the  case  as  deciding  that  the  section  did 
not  require  the  arch  to  be  made  in  other  respects  according  to  the 
plan.  The  Court  held,  that  if  the  arch  was  laid  down  upon  the 
plan  as  being  to  be  made  at  a  particular  place,  then  at  that  partic- 
ular place  it  must  be  made ;  but  the  Court  did  not  say  that,  if  it 
be  laid  down  upon  the  plan  as  being  to  be  made  in  a  particular 
manner  or  of  particular  dimensions,  the  particular  manner  of 
making  it  or  the  particular  dimensions  need  not  be  observed.  On 
the  contrary,  the  judges  seem  rather  to  have  inclined  to  the  oppo- 
site opinion.  It  is  moreover  to  be  observed,  that  if  the  argument 
which  is  brought  forward  on  the  part  of  the  appellants  in  this  case 
is  to  be  maintained,  no  effect  will  be  given  to  the  words  "  as 
marked  in  the  said  plan  or  section,"  for  it  cannot  be  doubted  what 

(a).12  0.  B.  762. 
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the  coDstruction  of  the  Act  would  have  been  if  those  words  had 
been  omitted.  The  construction  must  then  have  been  that  the 
place  only  was  referred  to,  for  the  Act  would  then  have  stood  thus : 
"  Whore  in  any  place  it  is  intended  to  carry  the  railway  on  an 
arch  or  arches  or  other  viaduct,  the  same  shall  be  made  accord- 
ingly." The  words  "  as  marked  on  the  said  plan  or  section " 
cannot,  therefore,  refer  merely  and  exclusively  to  the  place,  for 
they  are  not  required  for  that  purpose.  They  must,  therefore,  as 
I  conceive,  refer  not  only  to  the  place,  but  to  the  manner  in  which 
the  arch  or  arches  or  viaduct  is  or  are  to  be  made. 

The  case  does  not  even  rest  there.  In  the  •14th  section  of  the 
Act  it  is  provided,  that  "  it  shall  not  he  lawful  for  the  company 
to  deviate  from  or  alter  the  gradients,  curves,  tunnels  or  other 
engijieering  works  described  in  the  said  plan  or  section,  except," 
&c.,  thus  by  reference  incorporating  the  plan  and  section 
*'431  as  containing  *  a  description  according  to  which  the  engi- 
neering works  must  be  made.  To  meet  this  it  was  said 
that  Lord  Campbell  in  the  case  of  The  Queen  v.  Caledonian  Railr 
way  Company y  (a)  decided  that  the  words  "  engineering  works  " 
did  not  include  bridges ;  but  upon  examining  the  case  it  will  be 
found  that  he  held  directly  the  contrary,  for  tlie  ground  on  which 
he  rested  his  decision  was  that  the  section  did  not  apply  in  that 
case  because  the  works  were  not  works  upon  the  line  of  the  rail- 
way, and  the  judgment  contains  a  clear  intimation  of  opinion  that 
it  does'  apply  to  bridges  upon  the  line  of  the  railway.  What  his 
Lordship  says  is  this,  — ''  Now  in  the  present  case  the  prosecutors 
seem  at  first  to  have  thought  that  an  obligation  to  make  this 
bridge  and  road  without  deviation  from  the  plans,  except  within 
certain  limits,  was  imposed  by  section  14  of  Statute  8  A  9  Vict, 
c.  20,  because  it  was  supposed  to  be  an  engineering  work  within 
that  section.  But  it  is  quite  clear  that  section  14  is  applicable 
only  to  works  on  the  line  of  railway  itself"  (thus  clearly  import- 
ing that  in  his  opinion  the  words  "engineering  works"  were 
applicable  to  all  works  upon  tlie  line  of  railway,  including  bridges), 
"  and  does  not  apply  to  collateral  works,  such  as  cross-roads  or 
bridges  for  carrying  them  over  the  line."  The  ground,  therefore, 
of  the  decision  was,  that  the  engineering  works  (including  bridges 
under  the  term  "  engineering  works  ")  were  not  upon  the  line  of 

(a)  16  Q.  B.  19. 
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railway,  but  were  collateral  to  the  line  of  railway  for  carrying 
other  roads  across  it.  So  far  then  from  that  case  supporting  the 
construction  contended  for  on  the  part  of  the  appellants  as  to  the 
14tK  section  of  the  Act  of  Parliament  it  is  in  direct  opposition  to 
it.  It  appears  to  me,  therefore,  that  this  bridge  was  an 
engineering  work  from  the  description  *  of  which,  as  given  *  482 
in  the  plan,  the  company  are  by  tilie  14th  section  forbidden. . 
to  deviate. 

Then  remains  the  argument  that  by  the  49th  section  the  com- 
pany are  authorized  to  build  'their  bridges  in  any  way  they  think 
fit,  provided  they  comply  with  the  restrictions  of  that  section.  I 
am  of  opinion  that  the  49th  section  was  intended  only  to  impose 
restrictions  upon  the  company  as  to  the  mode  of  building  bridges, 
so  far  as  the  mode  of  building  them  was  not  defined  by  any  special 
directions,  either  in  the  special  Act  or  in  the  earlier  provisions  of 
Hie  Railways  Clauses  Consolidation  Act,  and  that  it  has  not  the 
efiect  of  removing  any  restriction  imposed  by  any  such  special 
directions. 

I  therefore  entirely  agree  in  the  conclusion  at  which  the  Vice- 
Gbancellor  has  arrived  in  this  case,  and  am  of  opinion  that  this 
motion  ought  to  be  refused  with  costs. 


•PRIDEAUX  V.  LONSDALE.  *433 

1863.    May  6,  7.    Before  the  Lords  Justices. 

A  young  lady,  entitled  to  a  le^racy  of  stock,  was  induced  by  the  executors  to 
execute  a  settlement,  under  which  she  and  two  trustees  were  to  hold  the 
stock  upon  trust  for  herself  for  life  for  her  separate  use,  and  after  her  death 
upon  such  trusts  as  she  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  upon  trust  for  the  persons  who  would  have  been  entitled  to  it 
as  her  next  of  kin  if  she  had  died  possessed  of  it  intestate  and  without  having 
been  married,  with  a  proviso  that  the  trustees  on  her  request  in  writing 
should  join  with  her  in  disposing  of  all  or  any  part  of  the  fund  as  she  might 
direct.  The  young  lady  executed  this  settlement  without  any  professional 
advice  and  without  haying  had  any  communication  on  the  subject  except  with 
the  executors.  The  stock  was  transferred  by  the  executors  directly  into  the 
joint  names  of  herself  and  the  two  tmsteea.    She  married  about  two  months 
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after.    Upon  her  death  her  husband,  as  her  administrator,  filed  a  bill  to  set 
aside  the  settlement. 
Hddf  that  such  a  settlement  made  in  such  circumstances  was  not  binding  upon 
her,  and  that  her  administrator  was  entitled  to  have  it  set  aside.^ 

This  was  an  appeal  by  the  defendants  from  a  decree  of  Vice- 
Chancellor  Stuart,  setting  aside  a  settlement  made  by  the  deceased 
wife  of  the  plaintiff  shortly  before  her  marriage  with  him. 

Under  the  will  of  Mrs.  Child,  who  died  in  March,  1859,  Mrs. 
Prideaux,  then  Miss  Lonsdale,  became  entitled  to  a  sum  of  1101/. 
18«.  6(2.,  3{.  per  cent  reduced  bank  annuities.  The  defendant 
Moulton  and  Christopher  Lonsdale  (Miss  Lonsdale's  uncle)  who 
were  the  executors  of  Mrs.  Child's  will,  advised  her  to  have  a 
settlement  made,  in  order  to  prevent  her  brothers  from  troubling 
her  for  money.  She  acceded  to  this,  and  on  the  SOth  of  April, 
1859,  asked  Moulton  to  have  such  a  deed  prepared.  Moulton 
accordingly  instructed  Mr.  Jennings,  a  solicitor,  to  prepare  the 
draft  of  a  settlement,  and  the  draft  was  prepared  and  settled  by 
counsel;  but  there  was  no  direct  communication  between  Miss 
Lonsdale  and  the  solicitor,  who  received  his  instructions  from 
Moulton  only,  and  it  did  not  appear  that  Miss  Lonsdale,  whose 
father  was  dead,  conferred  with  any  one  but  Moulton  as  to  tlie 
nature  of  the  instrument.  The  settlement  was  executed  on  the 
11th  of  May,  1859,  at  Moulton's  office,  he  being  the  attest- 

*  434    ing  witness.    It  recited  *  that  Miss  Lonsdale  had  trans- 

ferred the  11017. 18«.  6(2.  bank  annuities  into  the  names  of 
herself,  R.  E.  Lonsdale,  and  R.  M.  Mills  ;  and  it  was  declared  that 
they  should  stand  possessed  of  the  fund  and  the  income  thereof, 
upon  trust  to  permit  her  during  her  life  to  receive  the  dividends 
or  pay  them  to  her  for  her  separate  use,  and  after  her  death  upon 
such  trusts  as  she  should  by  deed  or  will  appoint ;  and  in  default  of 
appointment,  upon  trust  for  such  persons  as  at  her  decease  would 
hate  become  entitled  thereto  under  the  Statutes  of  Distribution  if 
she  had  died  possessed  tliereof  intestate  and  without  having  been 
married.  The  deed  contahied  a  proviso  that,  notwithstanding  the 
trusts  aforesaid,  the  trustees  on  the  request  in  writing  of  Miss 
Lonsdale  whetlier  coverte  or  sole  should  join  with  her  in  trans- 
ferring or  disposing  of  all  or  any  part  of  the  trust  fund  as  she 
should  direct. 

1  See  KerrF.  &M.  {1st  Am.  ed.)  189,  190;  Perry  Trusts,  §  194;  Adamses 
Eq.  (6th  Am.  ed.)  [183],  865,  note  (2),  and  cases  cited. 
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The  recital  that  MIbs  Lonsdale  had  transferred  the  stock  into 
the  joint  names  of  herself  and  the  two  trustees  was  not  correct, 
the  fact  being,  that  it  had,  on  the  27th  of  April,  1859,  been  trans- 
ferred directly  into  their  joint  names,  by  Mrs.  Child's  executors, 
without  ever  having  been  under  the  control  of  Miss  Lonsdale. 
The  deed  was  retained  by  Moulton,  but  the  stock  receipt  was  given 
to  Miss  Lonsdale. 

At  the  time  when  this  deed  was  executed  Miss  Lonsdale  was 
engaged  to  be  married  to  the  plaintiflF,  of  which  fact,  however, 
Moulton  deposed  that  he  was  not  aware.  The  marriage  was 
solemnized  on  tlie  16th  of  July,  1869. 

In  October,  1859,  the  plaintiff  went  to  the  Bank  of  England  to 
receive  a  dividend  on  the  stock,  and  his  attention  was  then  first 
called  to  the  fact  that  the  stock  was  not  standing  in  his 
wife's  sole  name.  Mrs.  Prideaux  *  in  the  following  month  *  435 
called'  upon  Mr.  Yetts,  who  had  for  some  yeai's  been  the 
solicitor  of  herself  and  her  mother,  and  said  she  wished  to  consult 
him  about  making  her  will,  as  she  wished  to  leave  the  fund  to  her 
husband.  Mr.  Yetts,  speaking  under  the  impression  that  there 
was  no  settlement,  informed  her  that  a  married  woman  could  not 
make  a  will,  and  that  stock  belonging  to  her  would  on  her  death 
go  to  her  husband.  He  then  asked  whether  there  was  a  settle- 
ment, and  was  informed  that  she  had  signed  some  document  pre- 
pared by  Moulton.  Mr.  Yetts  then  told  her  that  he  could  not 
advise  her  further  without  seeing  the  document,  and  recommended 
her  to  borrow  it  from  Moulton,  which  she  promised  to  do.  Not 
hearing  from  her  again,  he,  as  he  deposed,  went  to  Moulton  and  men- 
tioned the  substance  of  tlie  conversation ;  Moulton  replied  that  he 
had  not  seen  Mrs.  Prideaux,  and  did  not  offer  to  produce  the 
settlement.  Moulton  in  his  evidence  denied  all  recollection  of 
this  interview,  and  said  that  he  should  not  have  made  the  least 
objection  to  producing  the  deed. 

No  furtlier  step  appeared  to  have  been  taken  in  the  matter,  and 
on  the  30th  of  January,  1862,  Mrs.  Prideaux  died  intestate  and 
without  issue. 

Shortly  alter  the  death  of  Mrs.  Prideaux  the  plaintiff  called  on 

Moulton  and  asked  to  see  the  settlement.     Moulton  informed  him 

that  he  had  delivered  it  to  R.  E.  Lonsdale,  who  had  placed  it  in 

the  custody  of  Mr.  Jennings.     The  plaintiff  then  went  with  Moul- 
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ton  to  Mr.  Jennings's  office  and  heard  the  deed  read  over,  and 
shortly  afterwards  Mr.  Jennings  furnished  him  with  a  copy. 

The  next  of  kin  declining  to  give  up  their  claim  under 

*  436   the  deed,  the  plaintiff  on  the  ISth  of  March,  1862,  as  *  ad- 

ministrator of  his  wife,  filed  his  bill  against  the  trustees 
and  the  next  of  kin,  praying  that  the  de^d  might  be  cancelled  and 
given  up  to  him,  and  the  stock  transferred  into  his  name.  Moul- 
ton  was  subsequently  made  a  party  by  amendment.  The  bill 
alleged  that  the  settlement  was  invalid  as  being  a  fraud  on  the 
plaintiff's  marital  right,  and  also,  that  it  was  executed  by  Miss 
Lonsdale  under  the  influence  of  Miss  Child's  executors  without 
her  having  any  legal  advice,  though  Moulton  well  knew  that  Mr. 
Yetts  was  generally  acting  for  Miss  Lonsdale  as  her  solicitor. 

Yice-Ghancellor  Stuart  made  a  decree  that  the  settlement 
should  be  cancelled  and  given  up  to  the  plaintiff,  and  that  the 
defendants  should  pay  the  costs  of  the  suit,  (a)  The  defendants 
appealed. 

Mr.  Bacon  and  Mr.  Batten^  for  the  plaintiff,  in  support  of  the 
decree.  —  This  settlement  is  one  which  clearly  cannot  be  upheld. 
It  is  not  only  a  fraud  on  the  marital  rights  of  the  plaintiff: 
Croddard  v.  Snow ;  (6)  but  it  was  executed  by  the  lady  without 
proper  advice,  and  is  of  such  a  nature  that,  having  regard  to  the 
want  of  advice,  it  cannot  be  considered  as  binding  on  her. 

Mr.  Malins  and  Mr.  Cracknall,  for  the  defendants.  —  This 
settlement  cannot  be  set  aside  as  a  fraud  on  the  marital  right. 
To  be  liable  to  be  set  aside  on  that  ground,  a  deed  must  have  been 
kept  secret  from  the  husband.  Loader  v.  Clark,  (c)  That  case 
shows  that  if  the  husband  after  becoming  aware  of  the  settlement 
allows  matters  to  remain  as  they  are  he  will  be  taken  to  have 

*  487   ratified  the  settlement,  and  that  it  is  enough  to  put  *  him 

on  inquiry  that  he  is  aware  of  the  transfer  of  the  property, 
though  he  may  not  be  actually  aware  of  the  nature  of  the  trusts. 
If  he  has  notice  that  the  property  has  been  in  some  way  dealt, 
with,  and  he  makes  no  inquiry  he  is  bound  by  what  has  been 

(a)  4  Giff.  159.  (c)  2  Mac.  &  G.  dS2. 

(&)  1  Ru88.  485. 
[838] 


PRIDEAUZ  V.  LONSDALE.  *  487 

done.  Wfigley  v.  Swainaotij  (a)  England  v.  Dotvnea.  (6)  The 
plaintiffs  rely  on  Qoddard  v.  Snow^  (c)  which  is  the  strongest 
case,  but  there  concealment  was  relied  upon ;  and  St.  George  y. 
Wake^  (df)  shows  that  it  is  essential. 

Then  as  regards  the  second  point,  we  say  that  the  two  cases 
made  by  the  bill  are  inconsistent  and  conflicting.     One  is  a  case 
made  by  the  husband  against  the  wife,  the  other  is  a  case  by  the 
wife  against  the  trustees  of  the  settlement.     The  bill  alleges 
undue  influence,  but  it  is  not  proved  ;  and  it  does  not  allege  that 
the  wife  did  not  understand  what  she  was  doing.     It  was  a  most 
proper  instrument,  except  that  there  is  a  slip  in  the  form  of  the 
limitation  to  her  next  of  kin,  which,  considering  the  extensive 
powers  of  disposition  reserved  to  her,  is  not  df  material  impor- 
tance.     The  instrument  is  altogether  one  which  a  well  advised 
person  in  the  circumstances  in  which  this  lady  was  placed  might 
well  have  executed.     It  is  most  harsh  to  make  the  trustees  pay 
costs ;  adverse  claims  were  made  to  the  fund,  and  if  they  had 
filed  a  bill  they  would  have  had  costs  as  a  matter  of  course.     As 
against  Mr.  Moulton  the  bill  ought  to  have  been  dismissed  with 
costs.     There  was  no  object  in  bringing  him  here  except  to  ask 
costs  against  him,  and  even  had  he  been  a  solicitor  he  could  not 
properly  have  been  made  a  party  for  that  purpose,  there  being  no 
case  of  fraud.     Le  Texier  v.  Margravine  of  Anspach^  (e) 
Marshall  *  v.  Sladden.  (J)  The  Vice-Chancellor  laid  stress   *  438 
upon  his  keeping  the  settlement  and  never  giving  the  plain- 
tiff a  copy.     But  what  obligation  could  there  possibly  be  upon  him 
to  give  a  copy  when  it  was  not  asked  for  ?     It  is  no  ground  of 
imputation  upon  a  person  that  he  does  not  volunteer  information. 
Mangles  v.  Dixon.  (A)     Moulton  evidently  acted  entirely  with  a 
view  of  benefiting  the  lady,  and  ought  not,  we  submit,  to   be 
punished  in  this  way  even  if  the  Court  should  hold  that  he  did 
not  exercise  a  sound  discretion. 

Mr.  Bacon^  in  reply  on  the  question  of  costs  only.  —  The  trus- 
tees have  not  held  an  even  hand,  but  fought  the  case  of  the  next 
of  kin,  and  the  costs  ought  to  follow  the  result.     Moulton  is  the 

(a)  3  De  0.  &  Sm.  458.  (e)   15  Yes.  159. 

(6)  2  Beav.  522.  {g)  7  Hare,  428. 

(c)  1  Ru88.  485.  {h)  8  H.  L.  Cas.  702. 

(d)  1  M.  &  K.  610. 
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author  of  the  whole  mischief,  and  was  properly  made  liaUe  to  tlie 
costs  of  repairing  the  damage  he  had  done. 

The  Lord  Justice  Knight  Bruce.  —  The  evidence  in  this  cause, 
and  the  expressions  to  be  found  in  some  of  the  authorities,  are 
such  as  in  my  opinion  to  render  it  neither  necessary  nor  desirable 
to  decide  for  or  against  the  plaintifif  so  far  as  his  case  is  founded 
on  the  allegation  of  fraud  on  the  intended  marriage,  or  on  his  pro- 
spective marital  rights.  I  therefore  purposely  pass  over  this  part 
of  the  controversy,  thinking  that  according  to  the  just  interpreta- 
tion of  the  bill  the  plaintiflF's  title  to  relief  is  there  put  not  upon 
that  ground  alone,  but  also  on  another  independent  ground.  I  am 
of  opinion,  upon  (he  allegations  and  the  evidence,  that,  however 
good  the  motive  may  have  been,  it  was  an  act  of  impropriety  — 
I  do  not  say  of  fraud  —  I  do  not  say  of  intentional  unfair- 

*  489   ness  —  to  deal  with  the  legacy  *  given  to  this  lady  in  the  way 

in  which  it  was  dealt  with.  It  ought  not  to  have  been  trans- 
ferred by  the  executors,  as  it  was  transferred,  directly  to  the 
trustees  of  the  settlement,  it  ought  to  have  been  transferred 
directly  to  the  lady  herself,  leaving  her  to  exercise  an  unfettered 
judgment  as  to  the  mode  in  which  it  should  afterwards  be  dealt 
with.  That,  however,  is  not  all,  the  fund  was  transferred  directly 
to  trustees  for  the  purposes  of  a  settlement,  which  it  is  impossible 
to  suppose  that  the  lady  understood,  which  was  not  properly  pre- 
pared either  in  form  or  substance,  which  it  was  not  reasonable  or 
prudent  for  her  to  execute,  and  against  which  she  ought  to  have 
been  advised  and  cautioned.  She  was  not  so  advised  or  cautioned, 
but  was .  induced  to  execute  it  by  persons  under  whose  influence 
she  was  as  regarded  money  matters.  They  consulted  a  solicitor 
and  counsel,  but  she  had  no  interview  with  either,  and  had  no 
communication  with  any  one  but  Mr.  Moultou  upon  the  subject. 
In  these  circumstances  she  was  induced  to  subject  her  property  to 
trusts  to  which  it  ought  never  to  have  been  subjected.  I  think, 
therefore,  that  if  the  bill  had  rested  the  case  on  this  ground  only 
the  plaintiiT  as  his  wife*s  administrator  would  have  had  a  clear 
title  to  relief.  The  settlement  in  my  judgment  is  good  for  nothing, 
and  has  rightly  been  so  treated  by  the  Vice-Chancellor.  As  how- 
ever this  was  a  family  transaction  in  which  there  is  no  ground  for 
imputing  to  the  defendants  dishonesty  or  wrong  intention  I  do  not 
like  fixing  them  with  the  costs ;  but  it  is  not  in  my  opinion  a  case 
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for  giying  costs  to  Mr.  Moulton  or  to  the  trustees,  who  ought  not 
to  have  accepted  such  a  trust  in  such  a  state  of  circumstances. 

The  Lobd  Jubtigb  Tubneb.  —  I  am  of  the  same  opinion,  and 
for  the  same  reasons. 


♦HANSLIP  t;.  KITTON.  *440 

1863.    May  7.    Before  the  Lords  Justices. 

A  defendant,  against  whom  a  decree  for  an  account  Was  made,  had  before 
decree  made  full  discovery  by  answer  as  to  documents  in  his  possession. 
Held,  nevertheless,  that  the  plaintiff  after  decree  was  entitled  to  call  for  an 
affidavit  as  to  his  possession  of  any  documents  other  than  those  mentioned 
in  his  answer  relating  to  the  matters  in  question. 

This  was  a  motion  by  the  plaintiff  to  discharge  an  order  of 
Vice-Chancellor  Stuabt,  refusing  an  application  that  the  defend- 
ants Eitton  and  Ayliff  might  be  directed  to  file  an  affidavit  as  to 
documents  in  their  possession. 

The  bill  was  filed  to  establish  the  right  of  the  plaintiff  to  a 
share  of  the  profits  of  business  done  for  a  railway  company  by  the 
parties  to  the  suit,  or  some  of  them,  as  solicitors.  Kitton  and 
Ayliff  were  interrogated  as  to  the  possession  of  documents,  and 
by  their  several  answers  they  admitted  the  possession  of  docu- 
ments, which  they  scheduled.  No  exception  was  taken  to  either 
of  their  answers. 

On  the  2d  of  June,  1862,  Vice-Chancellor  Stuart  made  a  decree, 
which  was  varied  on  a  rehearing  before  the  Lord  Chancellor  on 
the  24th  of  November,  1862,  The  decree  declared  the  plaintiff 
entitled  to  a  certain  share  of  the  profits  of  the  business  transacted 
for  the  company  during  the  period  therein  mentioned,  and  directed 
an  account  of  the  profits. 

On  the  10th  of  February,  1863,  the  plaintiff  applied  to  the 
Vice-Chancellor  in  Chambers  for  an  order  upon  Kitton  and  Ayliff 
to  file  the  common  affidavit  as  to  documents  in  their  possession 
relating  to  the  matters  in  question  in  the  cause.  ^  This  application 
having  been  refused  with  costs,  the  petitioner  gave  notice  of  motion 
that  the  Order  of  the  10th  of  February,  1863,  might  be  discharged, 
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and  that  the  defendants  Kitton  and  Ayliff  might  be  ordered 

•  441    within  seven  days  after  service  of  the  *  order  to  be  made 

on  the  motion  to  make  and  file  a  full  and  sufficient  affidavit, 
stating  whether  they  or  either  of  them  had  or  had  had  in  their  or 
either  of  their  possession  or  power  any  and  what  documents 
(other  than  those  mentioned  in  their  respective  answers  filed  in 
the  cause)  relating  to  the  matters  in  question  in  such  cause,  and 
particularly  any  diaries  or  memorandum  books  from  and  inclusive 
of  the  year  1852  to  the  16th  of  April,  1869,  and  accounting  for 
the  same.  The  notice  went  on  to  ask  for  the  usual  directions  as 
to  production  at  the  office  of  the  defendants'  solicitors,  and  for 
liberty  to  the  plaintiff  to  inspect. 

The  Vice-Chancellor  refused  this  motion  with  costs,  and  it  was 
now  renewed  by  way  of  appeal  before  the  Lords  Justices. 

Mr.  Malins  and  Mr.  R.  F.  Shebbeare,  for  the  plaintiff,  in  support 
of  the  motion.  —  In  taking  the  partnership  account  the  plaintiff  is 
clearly  entitled  to  the  production  of  documents  in  possession  of 
the  defendants  relating  to  the  matters  in  question ;  and  they  may 
have  obtained  the  possession  of  fresh  papers  since  they  put  in 
their  answers.  If  they  have,  they  ought  to  produce  them ;  if  they 
have  not,  they  have  nothing  to  do  but  to  say  so,  and  their  resist- 
ance is  vexatious.  Under  the  old  practice,  an  order  for  production 
would  have  been  of  course,  under  the  usual  directions  inserted  in  the 
decree.  The  direction  for  production  of  papers  is  not  now  inserted, 
because  it  is  considered  that  the  Judge  in  Chambers  has  jurisdic- 
tion to  order  production  without  any  thing  being  said  about  it  in 
the  decree.  Seton  Decrees,  (a)  The  practice  before  and  after  decree 

is  now  assimilated  by  the  General  Orders:  Seton  Decrees,  (6) 
*  442    and  cases  there  cited.     Though  the  defendants  *  have  been 

interrogated  as  to  documents,  an  order  for  the  usual  affida- 
vit may  be  made  at  any  stage  of  the  cause.  Mariby  v.  ^ewickcj  (c) 
Bochdale  Canal  Company  v.  King^  (rf)  Mansdl  v.  Feenetfj  (e) 
Bumbold  V.  Forteathj  (^)  In  re  M  VeagV%  JEatate.  (A) 

Mr.  Bacon  and  Mr.  Bird,  for  the  defendants.  —  We  do  not  dis- 

(a)  Page  60  (3d  ed.).  ^'  («)  2  J.  &  H.  820. 

(6)  1052^  (8d  ed.).  (g)  8  K.  &  J.  44. 

(c)  27  Law  T.  46,  V.  C.  W.  (A)  AnU,  p.  399. 

(d)  16  Beav.  11. 
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pute  that  the  fact  of  the  defendants  having  been  interrogated  as 
to  documentB  does  not  exempt  them  from  making  an  affidavit ; 
but  we  submit  that  where  a  full  and  sufficient  answer  to  the  inter- 
rogatory has  been  put  in,  the  defendants  ought  not  to  be  ordered, 
as  a  matter  of  course,  to  make  an  affidavit  where,  as  is  the  case 
here,  no  special  grounds  are  shown.  In  The  Rochdale  Canal  Com- 
pany V.  King^  (a)  there  had  not  been  any  answer ;  in  Rumbold  v. 
Farieathj  (i)  there  was  no  schedule,  and  the  cases  go  no  further 
than  this,  that  where  the  defendant  has  not  by  answer  given  a  full 
discovery  as  to  documents  he  will  be  ordered  to  file  an  affidavit. 

Mr.  McdinSy  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion  that  the 
defendants  ought  to  be  ordered  to  make  the  affidavit. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  1 
think  that  the  orders  of  the  Vice-Chancellor  ought  to  be  dis- 
charged, and  an  order  made  in  the  terms  of  the  notice  of  motion. 
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COMPANY. 

1863.    May  22,  25,  26.    Before  the  Lords  Justices. 

An  inquiiy  having  been  directed  what  was  due  from  the  defendants  to  the 
plaintiff  for  work  done  and  materials  supplied  under  several  contracts,  the 
chief  clerk  by  his  certificate  simply  stated  the  amounts  which  he  found  to  be 
due  on  the  several  contracts,  without  giving  any  further  particulars  or  stating 
any  grounds  for  his  conclusion.  Hdd,  that  the  certificate  ought  to  have  been 
in  such  a  form  as  to  enable  the  Court  to  decide  whether  a  correct  result  had 
been  arrived  at,  and  it  was  accordingly  discharged  without  prejudice  to  any 
question.^ 

This  was  an  appeal  motion  by  the  defendants  the  Great  Western 
Railway  Company,  the  object  of  which  was  to  discharge  a  certifi- 
cate made  by  the  chief  clerk  of  Vice-Chancellor  Stuart. 

(a)  15  Beav.  11.  (b)  8  E.  &  J.  44. 

^  See  post,  450,  note  (1). 
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The  bill  was  filed  in  1847  for  an  account  of  what  was  due  to 
the  plaintiff  for  work  done  and  materials  supplied  by  him  in  the 
construction  of  the  defendants'  railway,  (a)  On  the  30th  of  May, 
1866,(6)  Vice-Chancellor  Stuart  made  a  decree  directing  the 
following  inquiry:  — 

"  An  inquiry  whether  any  thing  and  what  remains  due  to  the 
plaintiff  in  respect  of  the  works  executed  and  the  materials  sup- 
plied or  otherwise  under  the  several  contracts  in  the  pleadings  of 
this  cause  mentioned,  having  regard  to  the  terms  of  the  said  con- 
tracts respectively  and  to  the  circumstances  under  which  the 
plaintiff  carried  on  and  executed  the  said  works." 

The  chief  clerk  by  his  certificate  dated  19th  February,  1863, 
certified  that  there  was  due  to  the  plaintiff  in  respect  of  the  works 
executed  and  tlie  materials  supplied  or  otherwise  under  the  several 
contracts  in  the  pleadings  mentioned,  having  regard  to  the  terms 
of   the  contracts    and  to    the    circumstances   under  which  the 
plaintiff  carried  on  and  executed  the  works,  the  sum  of 
*444    *147,598Z.  10«.  Id.,  and  that  the  particulars  of  that  sum 
were  set  forth  in  the  first  schedule  to  his  certificate,  and 
that   tlie  evidence  adduced  upon  the  inquiry  consisted   of   the 
evidence  mentioned,  in  the  decree,  and  also  of  the  evidence  men- 
tioned and  set  forth  in  the  second  schedule  to  the  certificate. 
The  first  schedule  was  as  follows :  — 

£       s.  <f . 

The  contrftct  deacribed  asSL 9,958    0    8 

Interest  thereon  from  the  4th  of  June,  1838,  when  the  company 
had  possession,  to  the  18th  February,  1863,  at  the  rate  of  U. 

per  cent.,  deducting  income  tax • 9,487    8  11 

The  contract  described  as  3  B 22.184    7    8 

The  contract  described  as  3  B  extension 25,565  13    0 

The  contract  described  as  6  B 8,457     1    3 

The  contract  described  as  Fox*s  wood  filling 1,942    7  10 

The  contract  known  as  3  B  and  3  B  extension  ballasting   .     .     .         788    1    6 

The  contract  described  as  3  B  completion  .     .     : 9,647    3    7 

Interest  as  aforesaid  on  68,585Z.  4^.,  being  the  total  of  the  last- 
mentioned  contracts  from  the  3l8t  day  of  August,  1840,  when 
the  defendants  had  possession,  to  the  time  aforesaid      .     .     .    59,507  15    9 

£147,598  10     1 

(a)  2  Mac.  &  G.  74.  (5)  8  Sm.  6  Giff.  146. 
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The  second  schedule  specified  a  nnmber  of  affidavits,  and  con- 
cluded with  "  and  the  several  exhibits  mentioned  or  referred  to  in 
the  aforesaid  affidavits  and  depositions  respectively,  and  also 
several  of  the  documents  mentioned  or  referred  to  in  the  schedules 
to  the  answers  of  the  said  defendants,  and  in  the  schedules  to  the 
several  affidavits  of  the  plaintiff  David  Macintosh  filed  on  the  7th 
day  of  April,  1853,  and  of  William  Wood,  filed  10th  of  April, 
1861." 

Both  the  plaintiff  and  the  defendants  were  dissatisfied 
*  with  this  certificate  and  moved  to  discharge  or  vary  it.    *  445 
The  Vice-Chancellor  refused  both  motions,  and  ordered  the  • 

costs  to  be  costs  in  the  cause.    The  company  now  renewed  their 
application  by  way  of  appeal. 

Mr.  JBacarij  Mr.  Malins^  and  Mr.  T.  Stevens^  for  the  appellants. 
—  A  certificate  in  this  form  cannot  be  sustained.  It  does  not 
give  the  slightest  indication  of  the  grounds  on  which  the  chief 
clerk  proceeded ;  we  cannot  tell  how  the  sum  found  due  is  made 
up ;  what  the  chief  clerk  has  allowed  or  what  he  has  disallowed. 
Even  if  he  had  made  gross  arithmetical  blunders  we  could  not 
detect  them.  The  Court  has  no  means  of  judging  whether  he  has 
gone  upon  a  correct  principle  or  not,  and  the  right  of  appeal  is 
thus  taken  away.  According  to  the  old  practice  the  Master's 
report  would  have  stated  the  grounds  on  which  he  came  to  his 
conclusion ;  and  the  Act  15  &  16  Vict.  c.  80,  §  83  et  seq.,  contains 
nothing  to  alter  the  practice  in  this  respect.  Morgan's  Chanc. 
Prac.  (a)  The  certificate  does  not  comply  with  Consolidated 
Order  XXXV.,  rule  47.  The  principle  of  the  old  cases  that  a 
report  must  be  made  in  such  a  form  that  the  opinion  of  the  Court 
can  he  taken  upon  it  governs  the  present.  Kilbee  v.  Sneyd^  (b) 
Dick  v.  Milligan.  (<;)  If  a  chief  clerk  may  make  a  certificate  in 
this  form  he  is  constituted  an  arbitrator,  an  office  to  which  the 
Court  has  no  jurisdiction  to  appoint  him.  As  an  instance  of  the 
way  in  which  a  certificate  in  this  form  works,  the  plaintiff  has 
made  a  large  claim  for  compensation  on  account  of  the  unexpected 
hardness  of  the  strata ;  it  is  clear  from  Banger  v.  QrecU  Western 
JRailway  Company^  (d)  that  such  a  claim  is  untenable,  but  for 

(a)  Page  148  (3d  ed,).  (c)  2  Ves.  Jr.  23. 

(5)  2  MoU.  186.  194.  (d)  6  H.  L.  Cas.  72. 
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•  446    any  thing  we  know  to  *  the  contrary  the  chief  clerk  may 

have  allowed  it  to  its  full  amount. 

The  Solicitor- Q-eneral  (Sir  R.  Palmer),  Mr.  Bazalgette^  and 
Mr.  F,  C.  J.  MUlar^  for  the  plaintiff.  —  This  case  is  not  within 
the  General  Orders.  The  rules  46,  47  of  Order  XXXV.  apply 
only  to  accounts  directed  against  accounting  parties,  such  as 
trustees  or  executors,  as  appears  plainly  from  the  38d  rule.  They 
have  reference  only  to  suits  in  the  nature  of  administration  suits. 
Here  the  plaintiff  had  to  make  out  his  own  demand ;  the  defend- 
'  ants  were  not  accounting  parties  who  had  to  bring  in  an  account 
and  verify  it  upon  oath ;  the  plaintiff  had  to  bring  in  his  claim 
and  prove  it.  What  has  been  directed  is  not  in  substance  any 
more  than  in  terms  an  account ;  it  is  an  inquiry,  and  the  only 
proper  answer  to  it  is  the  statement  of  a  lump  sum.  If  the  plain- 
tiff had  brought  such  a  claim  into  Chambers  in  an  administration 
suit,  the  chief  clerk,  according  to  the  settled  practice,  would  not 
have  annexed  to  his  certificate  a  schedule  of  accounts  showing 
how  the  amount  found  due  was  made  up,  but  would  simply  have 
stated  the  amount.  The  case  is  of  every-day  occurrence,  where  a 
person  claims  in  an  administration  suit  to  be  a  creditor  of  the 
testator  for  a  sum  made  up  of  a  number  of  items  for  work  done  or 
goods  supplied.  The  demand  is  properly  a  mere  common-law 
demand,  and  was  brought  into  equity  only  because,  owing  to  the 
improper  refusal  of  the  engineer  to  certify,  the  plaintiff  could  not 
bring  an  action,  and  the  principles  relating  to  accounts  against 
accounting  parties  cannot  be  applicable.  What  has  been  done  is 
tantamoimt  to  what  would  have  been  done  at  law  if  an  action 
could  have  been  brought.  17  &  18  Vict.  c.  125,  §§  8,  4,  5,  6. 
The  Vice*Ghancellor  stated  from  the  first  that  it  was  his  intention, 

in  making  the  decree  in  the  form  he  did,  to  have  a  lump 
*  447    sum  found,  and  so  preclude  all  *  further  discussion ;  yet 

the  defendants  have  submitted  to  the  decree  for  seven  years. 

Mr,  Bacon^  in  reply.  —  Even  at  common  law  a  reference  could 
not  have  been  made  which  would  have  the  effect  of  an  arbitration, 
except  by  consent  of  the  parties.    Robsan  v.  Lees,  (a)    No  answer 

(a)  7  Jut.  (N.  S.)  244.  Exch. 
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has  been  given  to  the  argument  that  the  certificate  must  be  in  such 
a  form  that  the  opinion  of  the  Oourt  can  be  taken  upon  it. 

The  Lord  Justice  Knight  Brdtce. —  In  this  case  it  appears  to 
me  that  the  appellants,  without  any  negligence  or  fault  on  their 
part,  have  b^en  left  without  knowledge  or  information  what  some 
at  least  of  the  particular  points  among  the  numerous  questions 
involved  in  the  inquiry  directed  by  the  decree  of  the  30th  of  May, 
1855  (an  inquiry  including,  if  not  wholly  consisting,  of  matters  of 
account),  upon  which  the  opinion  of  the  Vice-Chancellor's  chief 
clerk,  and  that  of  the  Vice-Chancellor  himself,  must  have  been 
against  them,  are  —  and  also  witliout  knowledge  or  information 
what  were  the  grounds  of  his  Honor's  opinion  as  to  not  a  few  of 
the  points  decided  against  the  appellants.  It  seems  to  me,  there- 
fore, that  we  ought  not  to  consider  as  satisfactory  the  certificate 
made  under  the  decree,  and  being  the  subject  of  the  Order  of  the 
16th  of  April,  both  now  under  appeal,  which  order  and  the  certifi- 
cate should,  in  my  judgment,  both  be  discharged  without  prejudice 
to  any  question.  The  costs  in  the  Vice-Chancellor's  Court  and 
here  should,  I  think,  be  costs  in  the  cause. 

If  on  either  side  there  shall  be  vexatious  or  litigious 
*  conduct  in  the  Vice-Chancellor's  Chambers,  the  Court,  *  448 
especially  having  regard  to  what  has  already  taken  place 
there,  will  know  how  to  deal  with  it.  The  time  already  occupied 
in  this  cause,  instituted  in  the 'year  1847,  the  decree  in  which  was 
made  in  the  year  1855,  to  whatsoever  circumstances  attributable, 
and  whatsoever  the  volume  or  complexity  of  the  controversy, 
seems  not  less  than  shocking. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion.  I  am 
not  sure  that  the  perplexity  in  which  we  now  find  this  case  is  not, 
in  some  degree  at  least,  owing  to  the  frame  of  the  decree,  which 
seems  to  have  been  framed  with  a  view  to  arriving  at  the  justice  of 
the  case  by  some  short  method  of  proceeding  differing  from  the 
ordinary  course  of  the  Court.  So  far  as  my  experience  extends, 
justice  is  more  speedily  and  jsafely  arrived  at  by  following  the  ordi- 
nary course  and  practice  of  the  Court,  than  by  attempting  to  reach 
it  by  some  shorter  method.  A  departure  from  the  ordinary  course 
generally,  I  think,  leads  to  confusion.    We  are  not  however  called 
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upon  now  to  consider  that  point,  the  question  not  being  before  us, 
whether  the  decree  might  not  have  been  more  aptly  worded. 

It  is  said  that  the  decree  was  framed  with  the  intention  that  a 
lump  sum  should  be  given,  and  that  a  certificate  finding  a  lump 
sum  to  be  due  satisfies  the  requirements  of  the  decree  and  is  cor- 
rect in  point  of  form.  In  a  sense,  no  doubt,  this  is  true  ;  for  an 
inquiry  what  is  due  must  necessarily  be  answered  by  finding  a 
lump  sum.  But  the  inquiry  directed  by  the  decree  obviously  raises 
these  questions:  What  were  the  works  executed?  what  were  the 
materials  supplied  ?    under  what  circumstances  were  the 

*  449   works  executed  ?  what  moneys  accrued  due  in  respect  *  of 

the  works  and  materials  ?  and  what  moneys  were  paid  oa 
account  ?  These  questions  must  be  answered  before  arriving  at  a 
conclusion  as  to  the  amount  remaining  due,  and  it  is  impossible 
to  judge  whether  the  result  is  accurate  without  knowing  how  they 
are  answered.  The  question,  as  it  appears  to  me,  is  not  whether  the 
finding  a  lump  sum  satisfies  the  terms  of  the  inquiry,  but  whether  it 
was  enough  for  the  chief  clerk  to  find  that  a  certain  amount  was  due 
without  so  framing  his  certificate  as  to  put  the  Court  in  a  position 
to  decide  whether  he  had  arrived  at  a  correct  conclusion.  This 
certificate  is  not  in  such  a  form  as  to  enable  the  Court  to  ascertain 
in  what  way  the  amount  found  due  was  arrived  at,  and  I  agree  with 
my  learned  brother,  therefore,  that  the  certificate  ought  to  be  dis- 
charged, of  course  without  prejudice. 

It  was  argued,  that,  according  to  the  common  course  of  practice 
in  an  administration  suit,  the  chief  clerk,  in  ascertaining  what  is 
due  to  a  tradesman  who  comes  in  to  prove  for  the  amount  of  his 
bill,  consisting  of  numerous  items,  does  not  take  an  account  in  the 
same  way  as  if  an  account  had  been  directed  of  the  dealings 
between  the  testator  and  the  tradesman,  but  only  certifies  the 
amount  which  he  finds  to  be  due.  I  do  not  wish  to  disturb  any 
settled  practice  in  cases  of  that  nature,  but  I  am  of  opinion  that  if 
a  case  of  that  kind  was  brought  before  the  Court  on  motion  to  vary 
the  certificate,  and  the  Court  found  that  it  could  not  ascertain 
which  of  the  items  in  the  bill  had  been  allowed  and  which  dis- 
allowed, the  matter  would  be  referred  back  to  Chambers,  that  it 
might  be  shown  on  which  of  the  items  the  dispute  turned.  Under 
the  old  practice,  in  all  cases  of  account  against  executors  or  trus- 
tees, it  was  required  that  the  accounts  should  be  given  in  a 
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schedule  to  tlie  Master's  Report  *  In  Smith  v»  Smith,  (a)  *  460 
the  Master,  in  taking  the  accounts  of  the  personal  estate  of 
the  testator  in  the  cause,  instead  of  appending  the  accounts  in  a 
schedule  to  his  report,  entered  them  in  a  book  in  his  office,  as  is 
done  in  the  case  of  the  accounts  of  a  receiver.  The  clerk  of 
reports  refused  to  file  the  repoi*t  because  no  schedule  was  attached 
to  it,  and  the  Court  decided  that  the  accounts  must  be  added. 
One  of  the  objections  taken  to  the  report  was,  that  in  the  absence 
of  schedules  it  could  not  be  excepted  to,  for  that  the  exceptions 
must  refer  to  items  in  the  account.^ 

It  was  urged  that  this  case  is  not  within  the  General  Orders,  for 
that  thej  apply  only  to  accounts  directed  against  executors  and 
trustees ;  but  if  the  case  is  not  within  tlie  orders,  it  must  be  gov- 
erned by  the  general  practice  of  the  Court  which  prevailed  before 
the  passing  of  the  Chancery  Amendment  Act,  and  according  to 
tiiat  practice  a  Master's  Report  must  have  been  in  such  a  form 
that  the  judgment  of  the  Court  could  be  taken  upon  it.  It  is, 
therefore,  immaterial  whether  the  case  is  within  the  orders  or  not. 

As  to  the  course  which  ought  to  be  taken  in  Chambers,  all  that  I 
can  say  is,  that  tl^e  chief  clerk  must  show  by  his  certificate  what 
sums  he  has  allowed  and  what  sums  he  has  disallowed  ;  for  until 
that  is  known  the  Court  cannot  determine  any  thing.  What  will 
be  the  best  mode  of  framing  the  certificate,  whether  it  will  be  best 
to  take  the  account  as  brought  in  by  the  plaintifi*,  specifying  the 
items,  or  to  classify  the  items,  stating  which  are  allowed  and  which 
are  disallowed,  giving  reasons,  it  is  impossible   to  say  without 


(a)  Dick.  789. 

^  Wlien  a  report  is  made  upon  accounts  exhibited  to  the  Master,  rach 
accounts  should  accompany  the  report,  that  the  Court  may  see  the  correctness 
of  the  Master^s  inferences.  Jeffreys  o.  Yarborough,  2  Hawks,  307 ;  see  Mitchell 
V.  Walker,  2  Ired.  Oh.  621.  The  Master  should  state  the  account  at  length, 
and  all  the  fact!  found  hy  him,  so  that  they  will  be  intelligible  without  reference 
to  the  testimony.  Herrick  r.  Belknap,  27  Vt.  673.  He  should  state  what  items 
were  allowed,  and  what  disallowed.  Reed  o.  Jonea,  15  Wise.  40.  His  report 
should  so  present  the  items  that  exceptions  may  be  taken  to  it.  Ransom  0. 
Davis,  18  How.  (U.  S.)  295.  It  should  contain  a  succinct  statement  of  all  the 
points  made  by  counsel,  and  the  facts  found  by  him  upon  such  points.  Herrick 
9.  Belknap,  27  Vt.  673.  The  report  of  a  Master,  stating  the  accounts  of  a 
mercantile  firm,  should  show  whether  the  partnership  resulted  in  a  profit  or  loss, 
and  to  what  extent,  and  should  also  dispose  of  the  uncollected  dues.  Zimmer- 
man V.  Huber,  29  Ala.  379. 
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knowing  the  details  of  the  account,  but  I  have  no  doubt  that  the 
chief  clerk  will  so  frame  his  certificate  that  the  matter  may  be 
brought  before  the  Court  in  the  most  convenient  way. 


•451  •WALMSLEY  v.  FOXHALL. 

1863.    June  2.    Before  the  Lords  Justices. 

A  decree  declared  A.  and  fi.  to  be  entitled  for  their  lives  as  tenants  in  common, 
with  cross  remainders  between  them.  Upon  the  death  of  A.,  which  took 
place  more  than  five  years  after  the  decree,  one  of  the  parties  entitled  in 
remainder  applied  for  leave  to  appeal  against  the  declaration  as  to  cross 
remainders,  ffeld^  that  as  the  f)roper  time  for  deciding  whether  there  were 
cross  remainders  had  not  arrived  when  the  decree  was  made,  leave  to  appeal 
ought  to  be  granted.^ 

This  was  a  petition  for  leave  to  present  a  petition  of  rehearing 
after  the  expiration  of  five  years  from  the  time  of  making  the 
decree. 

Edward  Foxhall,  the  testator  in  the  cause,  died  in  1815,  having 
made  his  will,  the  general  scope  of  which  was  that,  after  bequeath- 
ing various  legacies  to  his  six  children  and  other  persons,  he  gave 
his  residuary  estate  in  trust  to  pay  the  income  to  the  testator's 
wife  for  her  life,  and  after  her  death  to  divide  the  income  among 
his  said  children  in  equal  proportions,  share  and  share  alike,  during 
their  respective  natural  lives,  and  after  the  decease  of  all  the  chil- 
dren upon  trust  for  the  testator's  grandchildren  in  equal  shares. 
There  was  a  proviso  that  in  case  .of  the  death  of  any  of  the  said 
children  leaving  issue,  the  respective  legacies,  share  and  interest 
of  the  child  or  children  so  dying  should  immediately  become  vested 
in  his  or  their  issue.  « 

The  testator  left  the  six  children  named  in  his  will  surviving 
him,  and  all  of  them  attained  twenty-one.  The  testator's  widow 
died  in  1842,  and  Eleanor,  one  of  the  children,  died  in  1853,  a 
spinster. 

This  suit  having  been  instituted  to  carry  into  execution  the  trusts 
of  the  will,  a  decree  was  made  on  the  11th  of  November,  1854,  by 

1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  U76,  and  note  (3). 
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which  it  was  declared  that,  according  to  the  true  construction  of 
the  will,  the  surviving  children  of  the  testator  were  entitled  to  the 
whole  income  since  the  death  of  Eleanor,  in  equal  shares  for  their 
lives,  with  cross  remainders  between  them. 

*  Edward  Martin  Poxhall,  another  of  the  testator's  chil-    *  452 
dren,  died  in  December,  1862,  leaving  one  child  surviving 
him.    This  child  and  her  husband  were  the  plaintiffs  in  the  cause. 

The  plaintiffs  were  now  desirous  of  having  the  words  "  with 
cross  remainders  between  them"  omitted  from  the  decree,  con- 
tending that,  on  the  true  construction  of  the  will,  Edward  Martin 
Foxhall's  share  of  the  income  did  not  go  to  the  surviving  children 
of  the  testator,  but  to  E.  M.  PoxhalPs  own  issue. 

Mr,  Mobhou%e  and  Mr.  Nalder^  for  the  petitioners.  —  We  submit 
that,  although  the  ordinary  time  for  appealing  has  elapsed,  the 
special  circumstances  of  this  case  will  induce  the  Court  to  give 
leave  to  appeal.  The  decree  was  irregular  in  deciding  a  future 
right.  The  question  could  not  be  fairly  argued  at  that  time,  for 
nobody  could  know  how  far  he  had  any  interest  in  opposing  the. 
making  of  the  declaration  now  complained  of. 

Mr.  Baggallay,  Mr.  TF.  W.  Cooper  and  Mr.  Raschj  appeared  for 
different  respondents.  —  In  opposition  to  the  application,  it  was 
contended  that  there  were  no  special  circumstances  to  take  the 
case  out  of  the  operation  of  Consolidated  Order  XXXI.,  rule  1. 

The  Lord  Justice  Turner.  —  I  am  of  opinion  that  the  inten- 
tion of  the  order  was  to  prevent  questions  which  have  been  decided 
by  the  Court  in  the  ordinary  exercise  of  its  jurisdiction  from  being 
unsettled  by  an  appeal  after  five  years,  unless  under  special 
circumstances.  In  the  present  case  there  *has  been  a  *458 
departure  from  the  course  of  the  Court  by  the  insertion  in 
the  decree  of  a  declaration  as  to  future  rights,  and  I  think  that 
leave  to  appeal  ought  to  be  given. 

The  Lord  Justice  Knight  Bruce. — I  am  of  the  same  opinion. 
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In  the  Matter  of  THARFS  ESTATE. 
1868.    June  2.    Before  the  Lords  Justices. 

A  testatrix  devised  real  estate  to  her  nephews  A.,  B.,  and  C.  for  their  respectiTe 
lives,  share  and  share  alike,  and  after  the  death  of  each  or  any  of  them  his 
share  to  go  to  his  first  and  other  sons  successively  in  tail  male,  with  remainder 
to  his  daughters  as  tenants  in  common  in  tail,  and  in  default  of  such  issue 
**  to  such  of  my  said  nephews  as  shall  survive  and  to  their  and  his  issue  in  the 
manner  hereinbefore  mentioned ;  and  in  case  of  the  death  of  all  my  said 
nephews  and  their  issue,  I  devise  my  said  estate  to  my  right  heirs. '^ 

A.  died,  leaving  a  son ;  B.  died  next,  without  issue ;  C.  died  last,  leaving  a 
son.  Hddf  reversing  the  decision  of  the  Court  below,  that  B.^s  share  did  not 
belong  to  C.^s  son  alone,  but  to  A.'s  son  and  C.'s  son  in  moieties.^ 

This  was  an  appeal  from  a  decision  of  Vice-Cliancellor  Stuart 
on  the  construction  of  a  will. 

Eliza  Mary  Tharp,  by  will  dated  the  8d  of  August,  1830,  devised 
to  her  trustees  a  plantation  in  Jamaica,  with  the  slaves,  cattle, 
stocks  and  plantation  utensils  thereon,  being  or  thereunto  belong- 
ing, upon  trust  that  they  should  manage  the  estate,  and  after  pay- 
ment of  all  charges,  ^'  do  and  shall  pay  over  the  net  proceeds  to 
my  nephews  Thomas  Newman,  Esq.,  and  Ben.  Harding,  Esq.,  the 
two  eldest  sons  of  my  late  brother  Richard  N.  Harding  Newman, 
and  John  Harding  the  son  of  my  late  brother  John  Harding,  for 
and  during  the  term  of  their  respective  natural  lives,  share  and 
share  alike,  and  to  their  respective  assigns ;  and  in  case  of 

*  464    the  death  of  *  all,  any  or  either  of  my  said  nephews,  then 

that  my  said  trustees  shall  pay  the  net  proceeds,  or  their  or 
his  share  thereof,  unto  the  eldest  son  of  such  of  my  nephews  law- 
fully begotten  or  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  issuing ;  a^id  in  default  of  such  issue  shall  pay  the 
same  to  the  second,  third,  fourth  and  all  and  every  other  son  or 
sons  of  my  said  nephews  lawfully  begotten  or  to  be  begotten,  sev- 
erally and  respectively,  and  in  remainder  one  after  the  other  as 
they  shall  severally  be  in  priority  of  birth,  and  the  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons  issuing, 
the  elder  of  such  sons  and  the  heirs  male  of  his  and  their  body 
and  bodies  being  always  ^preferred  and  to  take  before  tlie  younger 

^  See  Poai,  458,  note. 
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of  the  said  sons  and  the  heirs  male  of  his  and  their  body  and  bodies 
issuing ;  and  for  want  and  in  default  of  such  issue,  to  pay  the  same 
to  the  daughter  or  daughters  of  my  said  nephews,  share  and  share 
alike,  and  to  the  heirs  of  their  bodies  lawfully  begotten,  always 
giving  a  preference  to  the  males  over  the  females ;  and  in  case  of 
the  death  of  any  or  either  of  my  said  nephews  without  lawful  issue, 
male  or  female,  then  to  pay  over  the  net  proceeds  to  such  of  my 
said  nephews  as  shall  survive,  and  to  their  and  his  issue  in  the 
manner  hereinbefore  mentioned ;  and  in  case  of  the  death  of  all  of 
my  said  nephews  and  their  issue,  then  I  give  and  devise  my  said 
estate  to  my  right  heirs  for  ever." 

The  testatrix  died  in  1831.  Her  three  nephews  Thomas  New- 
man, Ben.  Harding,  and  John  Harding  survived  her. 

Thomas  Newman  died  in  1856,  leaving  Thomas  Harding  New- 
man his  eldest  son. 

Ben.  Harding  died  in  September,  1859,  without  issue. 

*  John  Harding  died  in  1862,  leaving  John  George  Hard-  *  455 
ing  his  only  son. 

In  1835  the  compensation  payable  under  3  A  4  Will.  4,  c.  73, 
for  the  slaves,  amounting  to  2272/.  18«.  new  3/.  per  cent  annuities, 
was  transferred  to  the  surviving  trustee  of  the  will.  In  1861  his 
representative  paid  it  into  Court  under  the  Trustee  Relief  Act.  By 
an  order  made  in  June,  1861,  one-third  of  the  fund  was  trans- 
ferred to  Thomas  Harding  Newman  ;  and  it  was  ordered  that  the 
dividends  on  the  remaining  two-thirds  should  be  paid  to  John 
Harding  for  life  or  until  further  order. 

In  1863  John  (Jeorge  Harding  presented  his  petition,  asking  for 
payment  of  the  remaining  two-thirds  to  him,  and  Vice-Chancellor 
Stuart  on  the  24th  of  April  made  an  order  as  prayed,  from  which 
Thomas  Harding  Newman  appealed. 

Mr,  Kekewichy  for  the  appellant.  —  Where  there  is  a  gift  over  on 
the  death  of  all  the  takers  and  failure  of  their  issue,  cross  remain- 
ders will  be  implied.  Atkinson  v.  Barton^  (a)  Doe  v.  Webb^  (6) 
Livesey  v.  Harding^  (c)  Taaffe  v.  Oonmee^  (d)  Jarman  on  Wills,  (e) 
But  if  the  case  be  held  to  turn  on  the  meaning  of  the  word 
survive,  this  is  a  case  where  "  survivor "  will  be  read  "other." 

(a)  10  W.  R.  281.  (d)  8  Jur.  (N.  S.)  919. 

(6)  1  Taunt.  234.  (c)  Vol.  2,  ch.  42,  p.  610  (8d  ed.). 

(e)   1  Rum.  &-Myl.  636. 
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Doe  V.  Wainwright,  (a)  Cole  v.  SeweU,  (6)  Wilmot  v.  WUmotj  (c) 
Holland  v.  Allsop^  (d)  Smith  v.  Osborne.  («) 

*  456        *  ilfr.  Greene  and  ilfr.  J(>we«  Bateman^  for  the  respondent. 

—  The  language  of  the  will  takes  tliis  case  out  of  the  author- 
ities referred  to  on  the  other  side.  There  is  no  occasion  to  resort 
to  implication  here :  any  implied  estate  would  arise  only  after  the 
express  limitation  to  survivors  and  their  issue  is  exhausted,  and 
that  limitation  we  contend  provides  in  express  terms  for  the  events 
which  have  happened.  K  the  testator  intended  what  we  say  he  did, 
what  more  apt  words  could  he  have  used  to  express  his  intention  ? 

[The  Lord  Justice  Knight  Bruce.  —  Suppose  the  nephew^  who 
died  without  issue  to  have  outlived  the  others,  how  do  you  say  that 
the  estate  would  have  gone  ?] 

Probably  the  Court  would  in  that  case  have  implied  a  limita- 
tion, which  would  carry  the  estate  to  the  issue  of  the  others ;  but 
that  would  not  interfere  with  any  of  the  express  limitations.  The 
word  "  survivors  "  is  not  used  here,  but  a  verb  defining  exactly  the 
class  which  is  to  take,  and  there  is  no  instance  of  the  word  ''  sur- 
vive" having  been  taken  in  any  but  its  proper  meaning.  The 
general  rule  applicable  to  the  present  case  is  laid  down  by  Lord 
Cranworth  in  Qundry  v.  Pinniger  (jg)  and  by  the  Lord  Justice 
Knight  Bruce  in  Bird  v.  Luckie^  (h)  to  adhere  as  far  as  possible 
to  the  natural  meaning  of  a  testator's  language,  and  not  to  depart 
from  it  on  a  mere  conjecture,  however  probable,  that  it  does  not 
express  his  intentions.  Tliere  is  no  case  of  cross  remainders  being 
implied  so  as  to  interfere  with  any  cross  remainders  expressly 
limited:  Clache^s  Casey  (i)  and  in  Atkinson  v.  Barton^  (i)  the 
Lord  Justice  Turner  says,  ''I  take  the  general  principle  upon 
which  the  implication  of  cross  remainders  is  founded  to  be, 

*  457    that  the  Court  upon  examining  the  will  finds  that  there  *  has 

been  some  omission,  and  it  therefore  introduces  by  implica- 

(a)  6  Term  R.  427. 

(6)  4  Dru.  &  War.  83;  2  H.  L.  Gas.  186.  227. 
(c)  8  Vea.  10.  (A)  8  Hare,  301. 

((2)  29  Beav.  498.  (i)   Dyer,  3306. 

(<)  6  H.  L.  Gas.  376.  (ft)  10  W.  K.  281. 

{g)  1  De  G.,  M.  &  G.  602. 
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tion  such  estateB  as  are  necessary  to  supply  the  omission,  having 
regard  in  so  doing  to  the  manifest  intention  of  the  testator  appear- 
ing by  his  will."  Wollen  v.  Andrewes  (a)  shows  that  cross  remain- 
ders cannot  be  implied  where  the  property  is  given  to  the  survivors, 
and  Winterton  v.  Crawfurd  (6)  contains  an  intimation  of  an  opin- 
ion to  the  same  effect.  Lee  v.  Stone  (<?)  shows  the  strong  tendency 
of  the  Courts  now  to  construe  "  survivor  "  in  its  proper  sense,  and 
the  word  cannot  be  otherwise  interpreted  on  mere  speculation  as 
to  what  the  testatrix  meant.  It  is  true  that  she  did  not  mean  the 
estate  to  go  over  till  all  the  stocks  were  exhausted ;  but  that  can- 
not control  clear  language  as  to  the  mode  of  division  between  the 
stocks. 

Mr.  Kehewich^m  reply.  —  In  none  of  the  cases  cited  on  the 
other  side  was  there  a  gift  over  as  here,  except  in  Winterton  v. 
Crawford^  and  in  that  case  there  was  no  decision  on  the  point  for 
which  it  is  cited,  but  there  are  some  observations  which  are  in  my 
favour.  It  is  quibbling  to  make  any  difference  between  "  survi- 
vors or  survivor  "  and  "  such  as  shall  survive,"  the  two  expressions 
being  precisely  equivalent.  The  gift  over  of  the  estate  as  a  whole 
must  either  cause  cross  remainders  to  be  implied  or  require  "  sur- 
vivors "  to  be  construed  "  others." 

The  Lord  Justice  Knight  Bruce.  — ^  In  this  will,  if  the  testatrix, 
instead  of  using  the  words  "  such  of  my  said  nephews  as  shall  sur- 
vive," had  used  the  words  "  the  survivors  or  survivor  of  my 
said  *  nephews,"  there  would,  the  context  being  duly  con-  *  458 
sidered,  have  been  an  ample  amount  of  direct  authority,  as 
well  as  reason  and  principle,  in  favour  of  the  conclusion  for  which 
the  appellant  contends.  There  can  probably  be  no  substantial  dis- 
tinction between  the  two  expressions  to  which  I  have  referred. 
But  whether  such  a  distinction  cannot  or  can  be  drawn,  there 
occurs  at  the  end  of  the  disposition  this  clause :  '^  and  in  case  of 
the  death  of  all  of  my  said  nephews  and  their  issue,  then  I  give  and 
devise  my  said  estate  to  my  right  heirs  for  ever."  It  appears  to 
me,  both  on  authority  and  principle,  that  the  testatrix  has  expressed 
in  sufficiently  clear  terms  an  intention  in  favour  of  the  conclusion 
for  which  the  appellant  contends. 

(a)  2  BiDg.  127.  (6)  1  Russ.  &  Myl.  407.  (c)   1  Exch.  674. 
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The  Lord  Justice  Turner. — I  am  of  the  same  opinion.  It  is 
settled  that  in  a  will  containing  such  limitations  as  are  contained 
in  this  will,  the  words  "  survivors  or  survivor  of  my  said  nephews," 
if  they  had  occurred  in  the  place  of  the  words  "  such  of  my  said 
nephews  as  shall  survive,"  would  have  been  construed  to  mean 
"  others  or  other  of  my  said  nephews,"  in  order  to  effectuate  the 
intention  to  be  collected  from  the  whole  of  the  will.  There  is  no 
more  difficult  in  construing  "  such  as  shall  survive "  to  mean 
"others  or  other"  than  in  so  construing  the  words  "  survivors  or 
survivor;"  and  in  my  opinion  the  series  of  decisions  which  settle 
that  these  latter  words  would  in  a  case  like  the  present  have  been 
so  construed,  obliges  us  to  hold  that  the  share  of  a  nephew  dying 
without  issue  goes  over  by  express  limitation  to  the  other  nephews 
and  their  issue.^  The  question  as  to  the  implication  of  cross 
remainders  therefore  does  not  arise. 


♦  469  *  BOUSFIELD  v.  L AWFORD. 

1863.    June  8,  4.    Before  the  Lords  Justicbs. 

A  testator  bequeathed  his  residuary  personal  estate  to  his  daughter.  The 
daughter  survived  him  several  years,  and  bequeathed  her  residuary  estate  to 
her  six  children.  One  of  her  sons,  who  owed  the  testator  1400^,  became 
bankrupt  some  time  after  her  death.  It  had  been  ascertained  before  the 
bankruptcy  that  the  testator^s  estate  yielded  a  clear  residue  exclusive  of  the 
1400/.  Hdd^  that  the  executors  of  the  daughter  were  entitled  to  retain 
the  1400^  out  of  the  son^s  share  in  his  mother's  estate.' 

The  question  in  this  case  was,  whether  the  assignees  in  bank- 
ruptcy of  Walter  Stanton  Bousfield  were  entitled  to  require  one- 
sixth  of  the  estate  of  his  deceased  mother  Mrs.  Bousfield  who  was 
the  residuary  legatee  of  William  Knott,  to  be  paid  to  them  for  the 
benefit  of  his  creditors,  leaving  the  executors  of  William  Knott  to 
prove  against  the  estate  of  the  bankrupt  for  a  debt  due  from  the 
bankrupt  to  William  Knott,  or  whether  the  debt  was,  under  the 

^  See  Badger  v.  Gregory,  L.  R.  8  £q.  78 ;  In  re  Keep's  Will,  82  Beav.  122; 
Hodge  V,  Foot,  34  Beav.  849 ;  Hurry  p.  Morgan,  L.  R.  8  £q.  162 ;  Browne  o. 
Rainsford,  Ir.  Rep.  1  £q.  384,  892. 

'See  Stammers  v.  Elliott,  L.  R.  3  Ch.  Ap.  195;  S.  C.  L.  R.  4  £q.  675. 
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circumstances  mentioned  below,  to  be  set  off  against  the  bankrupt's 
share  of  his  mother's  estate. 

Mr.  Knott  died  in  December,  1868,  leaving  Mrs.  Eliza  Bead 
Bousfield,  his  only  child  and  sole  residuary  legatee.  Thomas 
Bridge  Simpson,  Thomas  Pewtress,  and  George  Bousfield,  the  hus- 
band of  Eliza  Bead  Bousfield,  were  his  executors.  Walter  Stanton 
Bousfield  owed  Mr.  Knott  14002.  on  a  promissory  note  dated  1st 
September,  1851.  Mr.  George  Bousfield  died  in  March,  1859, 
upon  which  Mrs.  Bousfield  became  entitled,  as  residuary  legatee  of 
her  father,  to  all  such  parts  of  her  father's  residuary  estate  as  had 
not  been  reduced  into  possession  by  her  husband.  She  died  in 
February,  1860,  leaving  a  will,  by  which  she  gave  her  residuary 
personalty  equally  among  her  six  children,  of  whom  Walter  Stan- 
ton Bousfield  was  one. 

Suits  were  instituted  for  the  administration  of  the  respective 
estates  of  Mr.  Knott,  Mr.  Bousfield,  and  Mrs.  Bousfield, 
various  questions  having  arisen  as  to  *  what  was  properly    *  460 
attributable  to  the  estates  respectively.    In  May,  1861,  an  . 
agreement  for  compromise  of  the  suits  was  entered  into,  the  22d^ 
clause  of  which  was  as  follows :  — 

"  That  as  to  the  debt  (if  any)  due  from  the  defendant  Walter 
Stanton  Bousfield  to  the  estate  of  the  said  William  Knott,  declare 
in  like  manner  that  the  same  forms  part  of  the  residuary  estate  of 
the  said  Eliza  Bead  Bousfield,  and  is  to  be  held  and  applied  by  the 
executors  of  the  said  William  Knott  for  the  benefit  of  the  parties 
entitled  to  her  residuary  estate ;  and  in  the  mean  time,  until  the 
said  Walter  Stanton  Bousfield  can  make  any  arrangement  with 
the  parties  interested  therein  for  the  settlement  or  relinquishment 
of  their  claim,  let  the  executors  of  the  said  William  Knott  be 
absolved  from  taking  any  proceedings  for  the  recovery  of  the  said 
debt,  except  at  the  request  and  on  the  indemnity  and  for  the 
benefit  of  any  of  the  residuary  legatees  of  Mrs.  Bousfield  who  may 
require  such  proceedings  to  be  taken  ;  this  present  arrangement 
being  without  prejudice  to  any  defence  the  said  Walter  Stanton 
Bousfield  may  have  to  any  such  claim  under  the  Statute  of  Limita- 
tions or  otherwise." 

Some  of  the  parties  to  the  suits  being  under  disability,  an  appli- 
cation was  made  to  the  Court  to  confirm  the  agreement,  and  on 
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the  1st  of  June,  1861,  an  order  was  made  directing  an  inquirj 
whether  the  proposed  compromise  was  beneficial  to  the  parties 
under  disability.  On  the  20th  of  July,  1861,  Walter  Stanton 
Bousfield  became  bankrupt,  which  raised  the  question  now  under 
discussion.  On  the  20th  of  January,  1862,  a  certificate  was  made, 
approving  of  the  compromise.  A  petition  was  then  presented  to 
confirm  it,  and  on  the  8th  of  March,  1862,  an  order  was  made 
confirming  it,  with  certain  variations  which  had  been  proposed 
subsequently  to  the  bankruptcy.     The  order  contained  a 

*  461    clause  in  *  words  substantially  the  same  as  those  of  the 

clause  of  the  agreement  above  set  out,  but  followed  by  the 
words  "  and  also  without  prejudice  to  any  question  of  set-oflF  or 
retainer  in  respect  of  the  said  debt  between  the  parties  interested 
in  the  estate  of  the  said  testatrix  Eliza  Read  Bousfield  on  the  one 
hand,  and  the  said  assignees  of  the  said  Walter  Stanton  Bousfield 
on  the  other  hand." 

A  special  case  was  now  presented  to  obtain  the  opinion  of  the 
Court  on  the  question  whether  the  right  of  set-ofi*  existed.  It  was 
.  stated  in  the  case  that  there  was  a  clear  residue  of  Mr.  Knott's 
estate  exclusive  of  the  1400Z.,  and  also  a  clear  residue  of  Mrs. 
Bousfield's  estate  exclusive  of  that  sum,  though  it  was  not  stated 
in  terms  that  at  the  time  when  the  agreement  was  entered  into  it 
was  an  ascertained  fact  that  such  was  the  case. 

The  Master  of  the  Rolls  decided  in  favour  of  the  right  of  set-off, 
holding  the  point  to  be  settled  by  the  agreement  and  order  for 
compromise,  which  his  Honor  decided  to  be  binding  on  the 
assignees,  (a) 

The  assignees  appealed  from  this  decision. 

Mr.  Hobhouse  and  Mr.  Swanstan,  for  the  appellants. — We  con- 
tend, that  as  between  a  debtor  and  the  residuary  legatee  of  the 
creditor,  there  cannot  be  any  right  of  set-off,  as  long  as  the  estate 
is  unliquidated.  Though  there  may  be  a  set-off  after  the  accounts 
have  been  taken,  and  it  has  been  ascertained  that  there  is  a  clear 
residue  coming  to  the  residuary  legatee,  it  is,  we  submit,  impos- 
sible to  hold  that  there  can  be  any  before  that  time.  There 
*462  is  an  absence  of  cross  demands,  for  the  residuary  *  legatee 
has  no  right  to  sue  the  debtor,  except  in  a  case  of  collusion 

(a)  31BeaY.  591. 
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between  the  executor  and  the  debtor.  Elmdie  v.  WAnlay.  (a)  The 
authorities  are  against  the  right  of  set-off.  Bishop  v.  Churchy  (6) 
Whitaker  v.  Rush^  (<?)  Medlicot  v.  BoweSj  (d)  Freeman  v.  Lomas,  (e) 
Lamiarde  v.  Older,  {g)  The  case  is  to  be  tried  by  the  rule  in 
Cherry  v.  BouUbee^  (Ji)  whether  a  right  to  receive  and  a  liability 
to  pay  were  ever  co-existent  in  the  same  person.  Bell  v.  Bell  (i) 
applies  the  same  rule.  Here  Mrs.  Bousfield  never  had  a  right  to 
receive  the  debt,  for  her  receipt  would  not  have  been  a  good  dis- 
charge :  the  executor  only  could  give  one.  If,  where  a  debt  is  due 
to  A.'s  estate,  and  the  ultimate  residue  of  that  estate  is  to  form  an 
item  in  B.'s  estate,  there  can  while  A.'s  estate  is  wholly  unliqui- 
dated be  a  set-oflf  in  favour  of  B.,  there  is  no  reason  why  a  similar 
right  may  not  exist  in  favour  of  B.'s  residuary  legatee,  and  again 
in  favour  of  the  residuary  legatee  of  that  residuary  legatee,  and  so 
on  for  any  number  of  steps ;  and  thus  all  the  mischiefs  would  be 
introduced  which  are  pointed  out^  by  Lord  Hardwicke  in  Bishop 
V.  Church.  The  only  case  in  which  a  security  forming  part  of  the 
estate  of  a  testator  has  been  held  so  vested  in  a  residuary  legatee 
as  to  give  a  right  of  set-off  in  respect  of  sums  paid  by  the  debtor  to 
him  is  Jones  v.  Mossopj  (i)  where  that  conclusion  was  arrived  at 
with  difficulty,  and  under  very  special  circumstances,  there  having 
been  a  time  during  which  Richard  Reed  was  legal  owner  of  the 
bond,  as  well  as  equitable  owner  of  the  residue,  of  which  the  bond 
debt  formed  part,  so  that  there  was  that  co-existence  of 
right  and  liability  in  the  same  person,  which  *  was  wanting  *  463 
in  Cherry  v.  Bovlthee.  In  the  present  case  there  was  at 
the  time  of  the  agreement  for  compromise  nothing  like  a  liquidated 
estate,  there  were  suits  pending  which  might  have  diminished  the 
estate  so  as  to  leave  no  residue  at  all.  The  dealings  of  Knott's 
executors  must  have  been  with  Mrs.  Bousfield's  executors,  not 
with  her  residuary  legatees.  No  concluded  agreement  can  be  con- 
sidered to  have  existed  till  the  order  was  made,  and  up  to  that 
time,  apart  from  the  bankruptcy,  the  executors  of  Mrs.  Bousfield 
were  bound  to  pay  to  W.  S.  Bousfield  his  share  of  the  residue, 
while  the  executors  of  Mr.  Knott  were  the  persons  entitled  to 

(a)  3  Bro.  C.  C.  624.  {g)  17  Beav.  542. 

(6)  8  Atk.  691.  (A)  4  My.  &  Cr.  442. 

(c)  Ambl.  407.  (i)    17  Sim.  127. 

(d)  1  Ves.  Sen.  207.  (k)  3  Hare,  668. 


(«)  9  Hare,  109. 
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receive  the  debt.  The  agreement,  if  not  varied  by  the  order, 
would  have  bound  the  assignees*,  but  it  was  materially  varied,  and 
the  assignees  only  assented  to  the  order  on  the  terms  of  the  ques- 
tions of  set-off  being  left  open. 

Mr,  Baggallay  (^Mr.  F.  Webb  with  him),  for  the  residuary  legatees 
of  Mrs.  Bousfield.  —  In  Cherry  v.  Bovltbee^  the  bankruptcy  took 
place  before  the  death  of  the  testator,  so  that  at  his  death  he  had 
nothing  but  a  right  to  prove,  and  that  was  all  which  passed  to  his 
executors,  not  a  right  to  receive  the  debt.  Here  Mrs.  Bousfield 
had  an  equitable  title  to  the  debt,  the  statements  of  the  case  show- 
ing that  Mr.  Knott's  estate,  omitting  this  debt,  was  sufficient  to 
leave  a  clear  residue.     [He  was  here  stopped  by  the  Court.] 

Mr.  Swanston^  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  Independently  of  the  agree- 
ment and  order,  and  on  the  assumption  that  the  agreement  and 
order  ought  to  be  viewed  and  treated  as  Mr.  Sobhouie  and 

*  464    jMir.  Stvanstan  *  say  they  ought,  I  am  of  opinion  that  the 

claim  of  the  assignees  is  groundless.  The  other  facts  stated 
in  the  special  case  appear  to  me  to  establish  the  proposition  that 
the  testatrix  had  become  in  her  lifetime  the  owner  in  equity  of  the 
debt  in  question  for  her  own  use.  It  was  due  from  one  of  her 
residuary  legatees,  who  has  since  her  death  become  bankrupt,  and 
he  now  by  his  assignees  (who  can  claim  by  no  better  title  than  he 
if  not  bankrupt  could  have  done)  seeks  to  retain  that  portion  of 
the  assets  and  receive  the  same  share  of  the  residue  as  if  no  debt 
had  been  owing  from  him.  I  am  of  opinion  that  there  is  no  prin- 
ciple nor  authority  for  such  a  contention ;  and,  therefore,  not  on 
the  recital  in  the  agreement  nor  on  the  order,  but  on  the  merits  of 
the  case,  independently  of  the  agreement  and  the  order,  it  appears 
to  me,  I  repeat,  that  the  claim  of  the  assignees  is  wholly  unfounded. 

The  Lord  Justice  Turner.  —  I  think  that  upon  the  statements 
of  the  special  case  it  must  be  taken  to  have  been  known  and  ascer- 
tained before  the  bankruptcy  of  Walter  Stanton  Bousfield  that 
there  was  a  clear  residue  of  William  Knott's  estate  exclusive  of 
the  14002.  Assuming  this  to  have  been  known  and  admitted,  I 
feel  no  doubt  that  there  was  a  right  of  set-off  or  retainer,  by  whatr 
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ever  name  it  ought  to  be  called,  a  right  in  effect  on  the  part  of 
Mrs.  Bousfield's  executors  to  deduct  the  1400/.  from  the  share  of 
her  estate  to  which  Walter  Stanton  Bousfield  became  entitled.  I 
therefore  concur  in  the  conclusion  of  my  learned  brother. 


*  In  the  Matter  of  the  Estate  of  THOMAS  WOOD,  deceased.  *  465 

DAVIDSON  V.  WOOD. 
1863.    June  4.    Before  the  Lords  Jubticrs. 

Proof  allowed  against  the  estate  of  a  testator  for  money  advanced  to  his  wife 
daring  his  lunacy,  and  applied  by  her  in  payment  of  her  necessary  expenses, 
though  she  had  a  separate  income. 

This  was  a  motion  by  the  executors  of  Thomas  Wood,  the  tes- 
tator in  the  cause,  by  way  of  appeal  from  an  order  of  Vice-Chan- 
cellor  Wood,  admitting  a  proof  for  sums  supplied  to  the  testator's 
wife  during  his  lunacy. 

The  testator  on  the  8th  of  September,  1859,  was  placed  in  a 
lunatic  asylum.  He  had  previously  retired  from  business  on 
account  of  the  failure  of  his  health ;  he  had  an  income  of  about 
120Z.  a  year,  and  his  wife  had  a  separate  income  of  about  107Z. 
under  the  will  of  her  first  husband.  In  February,  1860,  the  testa- 
tor was  found  lunatic  by  inquisition,  the  lunacy  being  found  to  date 
from  the  1st  of  August,  1858.  On  the  occasion  of  his  being 
removed  to  the  asylum,  his  wife  took  a  house  in  the  immediate 
neighbourhood,  and  removed  to  it  the  furniture  of  the  house  in 
which  she  and  her  husband  had  resided.  The  expenses  of  the 
removal,  including  the  expense  of  taking  her  husband  to  the  asylum 
and  a  medical  fee,  amounted  to  20Z.  6^.  6(2.  The  Lords  Justices 
appointed  her  the  committee  of  the  person  of  the  lunatic,  and  his 
own  Income  was  expended  upon  himself.  There  being  for  a  time 
some  hindrance  in  the  way  of  her  obtaining  payment  of  her  sepa- 
rate income,  she  borrowed  from  Mr.  Hardwick  different  sums 
amounting  altogether  to  135Z.,  which  were  advanced  to  her  as  fol- 
lows :  7th  of  September,  1859,  lOZ. ;  12th  of  October,  20Z. ;  19th 
of  October,  60Z. ;  ITUi  of  January,  1860,  85Z. ;  21st  of  May,  15Z. ; 
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2d  of  October,  5Z.    These  sums  were  applied  by  Mrs.  Wood 

*  466    in  payment  of  the  above  20/.  6«.  6d.,  *  and  for  the  mainten- 

ance of  herself  and  her  domestic  establishment.     The  luna- 
tic died  on  the  9th  of  November,  1861. 

This  suit  having  been  instituted  by  summons  for  the  adminis- 
tration of  the  lunatic's  estate,  Mr.  Hardwick  took  in  a  claim  for 
this  135/.,  which  was  opposed  by  the  executors,  and  the  case  hav- 
ing been  adjourned  into  Court,  Vice-ChancelFor  Wood  decided  that 
the  proof  ought  to  be  admitted.     The  executors  appealed. 

Mr,  Caldecott^  for  the  appeal  motion.  —  The  respondent's  claim 
is  made  on  the  authority  of  Jenner  v.  MorrtSy  (a)  a  decision,  the 
authority  of  which  I  do  not  dispute,  but  I  contend  that  it  does  not 
rule  the  present  case.  The  question  here  is,  whether  a  wife  living 
separate  from  her  husband,  and  having  a  separate  income  suffi- 
cient for  her  support,  is  entitled  to  pledge  her  husband's  credit. 
The  authority  of  a  wife  to  pledge  her  husband's  credit  arises  from 
the  contract  of  marriage,  but  is  not  co-extensive  with  it ;  the  ques- 
tion is  one  of  agency,  and  the  separate  income  must  be  taken  into 
consideration  in  determining  whether  such  an  agency  exists.  (7/tf- 
ford  V.  Laion^  (J)  Liddlow  v.  Wilmot^  (c)  Dixon  v.  Surrellj  (rf) 
Johnson  V.  Sumner,  (e) 

[The  Lord  Justice  Turner.  —  Where  there  is  a  separation  by 
mutual  consent,  may  it  not  be  inferred  that  there  is  an  understand- 
ing that  the  wife  shall  live  on  her  separate  income  ?] 

[The  Lord  Justice  Knight  Bruce.  — Ought  it,  for  any  purpose 
material  on  the  present  occasion,  to  be  considered  that  there  was 
here  any  separation  ?] 

Read  v.  Legard(jg)  shows  that  such  a  separation  as 
*  467  existed  here  is  to  be  regarded  *  as  a  separation  by  consent. 
In  Johnson  v.  Sumner  the  rule  is  laid  down  that  the  Court 
will  look  to  all  the  circumstances  to  see  whether  the  wife  is  con- 
stituted the  husband's  agent  for  the  purpose  of  binding  him  by 
ordering  necessaries.  An  application  ought  to  have  been  made  in 
proper  time  in  the  lunacy. 

(a)  2  De  G.,  F.  &  J.  46.  (d)  8  Car.  &  P.  717. 

(6)  1  Moo.  &  M.  101.  («)  3  H.  &  N.  261. 

(c)  2  Stark.  86.  (jg)  6  Exch.  636. 
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Mr.  Marten^  for  the  respondent,  was  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  —  On  the  cases  at  common 
law  which  have  been  cited  I  do  not  give  any  opinion.  The  amount 
of  the  income  here  on  each  side  makes  it,  in  my  judgment,  wholly 
unnecessary  to  do  so.  The  husband  and  wife  had  between  them 
an  income  amounting  to  less  than  250^.  per  annum.  The  husband 
became  lunatic ;  his  own  income  was  wholly  applied  for  his  bene- 
fit, and  his  wife  was  supplied  with  these  small  sums,  which  were 
applied  in  payment  of  her  necessary  expenses.  The  decision  of 
the  Vice-Chancellor  appears  to  me  clearly  right;  the  appeal,  in 
my  judgment,  is  frivolous,  and  if  the  Lord  Justice  agrees,  should 
be  dismissed  with  costs. 

The  Lord  Justice  Turner.  —  I  entirely  agree. 
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1863.    June  4.    Before  the  Lords  Justices. 

Where  a  case  is  made  out,  raising  a  reasonable  suspicion  that  a  defendant  who 
has  made  an  affidavit  as  to  documents  has  in  his  possession  other  documents 
relating  to  the  matters  in  question  and  not  disclosed  by  the  first  affidavit,  the 
Court  may  order  him  to  make  a  further  affidavit,  although  the  first  is  suffi- 
cient in  point  of  form.^ 

A  defendant  who  had  filed  an  affidavit  as  to  documents  was  ordered  to  file  a 
further  affidavit.  Afler  this  order  had  been  made,  but  before  any  further 
affidavit  had  been  filed,  he  applied  for  an  affidavit  as  to  documents  in  the 
possession  of  the  plaintiffs,  the  time  for  excepting  to  his  answer  having 
expired,  and  the  plaintiffs  were  ordered  to  make  such  affidavit.  Semhle,  that 
this  order  was  correct. 

Tffls  was  a  motion  by  the  defendant  to  discharge  an  order  of 
Vice-Chancellor  Stuart,  directing  him  to  make  a  further  affidavit 
as  to  documents  in  his  possession. 

The  bill  was  filed  on  the  11th  of  December,  1862,  and  on  the 
15th  of  January,  1863,  the  common   order  was  made  for  the 

'  See  Wright  v.  Pitt,  L.  R.  3  Ch.  Ap.  809 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1828,  1824,  and  cases  in  note  (2). 
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defendant  to  file  an  affidavit  as  to  documents  in  his  possession 
"  relating  to  the  matters  in  question  in  this  cause."  On  the  16th 
of  February,  the  defendant  filed  an  affidavit  admitting  the  posses- 
sion of  the  documents  mentioned  in  the  schedule  thereto,  and 
objecting  to  the  production  of  those  in  the  second  part  of.  the 
schedule  on  the  ground  of  privilege.  The  affidavit  concluded  with 
a  general  traverse,  "according  to  the  best  of  my  knowledge, 
remembrance,  information,  and  belief  I  have  not  now  and  never 
have  had  in  my  own  possession,  custody,  or  power,  or  in  the 
possession,  custody,  or  power  of  my  solicitors  or  agents,  or  solici- 
tor or  agent,  or  in  the  possession,  custody,  or  power  of  any  other 
persons  or  person  on  my  behalf,  any  deed,  book  of  account, 
voucher,  receipt,  letter,  memorandum,  paper,  or  writing,  or  any 
copy  of  or  extract  from  any  such  document  or  any  other  document 
whatsoever  relating  to  the  matters  in  question  in  this  suit  or  any 
of  them,  or  wherein  any  entry  has  been  made  relative  to 

*  469   such  matters  *  or  any  of  them  other  than  and  except  the 

documents  set  forth  in  the  said  schedule  hereto." 
The  answer  of  the  defendant,  which  was  filed  on  the  23d  of 
February,  1863,  contained  statements  as  to  the  defendant  having 
taken  a  lease  of  a  public-house  and  underlet  it  to  one  William 
Winson  (the  relations  between  whom  and  the  defendant  formed 
part  of  the  case  made  by  the  bill),  and  as  to  his  having  subse- 
quently proposed  to  grant  Winson  a  lease  of  a  farm.  The  defend- 
ant by  his  answer  stated  that  he  believed  that  some  letters  had 
passed  between  him  and  a  Mr.  Simpson  with  reference  to  such 
lease,  but  that  he  could  not  set  forth  as  to  his  belief  or  otherwise 
the  dates  or  contents  of  any  of  the  letters.  No  documents  relat- 
ing to  these  transactions  were  mentioned  in  the  schedule  to  the 
affidavit. 

The  plaintiffs  took  out  a  summons  in  Chambers  returnable  on 
the  17th  of  March,  calling  on  the  defendant  for  a  furtlier  affidavit 
as  to  documents.  This  summons  was  adjourned  into  Court,  and 
on  the  I6th  of  April,  1863,  an  order  was  made  as  follows :  — 

"  The  Court  being  of  opinion  that  the  said  affidavit  is  insuffi- 
cient, and  the  defendant  by  his  counsel  now  applying  for  further 
time  to  file  a  full  and  sufficient  affidavit,  this  Court  doth  order, 
that  the  defendant  do  within  one  fortnight  after  service  of  this 
order  file  a  full  and  sufficient  affidavit,  pursuant  to  the  order 
dated  the  15th  day  of  January,  1863,  stating  whether  he  has  or 
[364] 
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ever  had  and  when  last  in  his  possession  or  power,  or  in  the 
possession  or  power  of  his  solicitors  or  agents,  any  and  what 
letters,  papers,  writings,  and  documents,  or  letter,  paper,  writing 
or  document  relating  to  the  purchase  or  sale  of  the  public-house 
in  the  plaintiff's  bill  mentioned  lately  occupied  by  W.  Winson  in 
the  said  bill  named,  or  the  negotiations  and  arrangements 
for  such  *  purchase  or  sale,  or  relating  to  the  lease  or  pro-  *  470 
posed  lease  by  the  defendant  to  the  said  W.  Winson  of  a 
farm  close  or  near  to,  &c.,  or  to  the  defendant's  intention  or  wish 
or  proposal  to  give  any  such  lease,  including  letters,  papers,  writ- 
ings, or  documents  to  or  from  Mr.  Simpson  in  the  said  bill  men- 
tioned, and  accounting  for  the  same."  The  order  went  on  to  give 
directions  for  production  of  the  documents  the  possession  of  which 
should  be  admitted,  except  such  as  the  defendant  should  object  to 
produce. 

The  defendant  now  moved  to  discharge  this  order. 

The  plaintiffs  also  moved  by  way  of  appeal  to  discharge  an 
order  which  the  defendant  had  obtained,  directing  them  to  make 
an  affidavit  as  to  documents  in  their  possession.  This  order  was 
obtained  on  the  25th  of  April,  1863.  On  the  7th  of  May  the 
plaintiffs  moved  before  the  Vice-Ohancellor  to  discharge  it  on  the 
ground  that  his  Honor  had  held  the  defendant's  affidavit  as  to 
documents  to  be  insufficient,  and  that  the  defendant  had  no  right 
to  call  on  the  plaintiffs  for  discovery  of  documents  until  he  had 
made  full  discovery  as  to  documents  in  his  own  possession.  The 
Vice-Chancellor  refused  this  motion  with  costs. 

Mr.  Osborne  and  Mr.  Leonard  Fields  for  the  defendant.  —  First, 
as  regards  our  own  appeal  motion.  The  principle  on  which  the 
Court  acts  in  these  cases  is  laid  down  in  The  Rochdale  Canal 
Company  v.  King.(^a')  The  form  of  affidavit  required  by  the 
Court  is  given  in  Morgan's  Chanc.  Prac. ;  (6)  we  have  followed 
this  form  and  we  submit  that  the  Court  cannot  go  behind 
the  *  affidavit  and  oblige  us  to  put  in  a  fresh  one  upon  a  *  471 
mere  suspicion  that  the  original  one  is  not  true.  Under 
the  old  practice  if  an  interrogatory  as  to  documents  was  suffi- 
ciently answered  the  plaintiff  might  either  amend  his  bill  and 
interrogate  more  specifically  as  to  the  class  of  documents  which 

(a)  16  Beav.  11.  (6)  Page  706  (8d  ed.). 
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he  supposed  to  have  been  omitted,  or  he  might  indict  the  defend- 
ant for  perjury ;  there  was  no  third  course.  The  Vice-Chancellor 
held  that  we  must  give  specific  information  as  to  specific  docu- 
ments. This  is  substantially  cross-examining  the  defendant  on 
his  affidavit  as  to  documents,  which  it  has  been  decided  cannot  be 
done.  Manby  v.  Bewicke.  (a)  The  plaintifls  ought  to  amend  if 
they  consider  this  discovery  material.  Lamb  v.  Orion  (6)  shows 
that  in  a  case  of  this  nature  the  oath  of  the  defendant  is  concla- 
sive.  Richards  v.  Waikins^  (c)  and  Willett  v.  ThUtletoUy  (cf)  ap- 
pear against  us,  but  are  referable  to  special  circumstances. 

Then  as  to  the  appeal  motion  of  the  plaintiffs.  The  answer  of 
the  defendant  was  filed  on  the  23d  of  February,  and  no  exceptions 
having  been  taken  it  had  become  sufficient  before  we  applied  for 
the  Order  of  the  25th  of  April.  In  this  state  of  circumstances  the 
right  to  such  an  order  is  clear  on  the  terms  of  the  Act  15  &  16 
Vict.  c.  86,  §  20,  Walker  v.  Kennedy^  (e)  Lafone  v.  Falkland 
Islands  Company.  (^) 

Mr.  Bacon  (^Mr.  George  Lake  Russell  with  him),  for  the  plain- 
tiffs. —  It  is  admitted  here  that  what  we  obtain  by  the  Order 

of  the  16th  of  April  could  be  obtained  by  amending  the 
*  472    *  bill  and  interrogating  upon  the  amendments.     The  spirit 

of  the  Act  is,  that  production  of  documents  should  be 
obtained  in  a  summary  way,  and  it  would  be  most  inconsistent 
with  that  spirit  to  oblige  us  to  resort  to  the  machinery  of  amend- 
ing and  interrogating. 

[In  reply  to  a  question  from  the  Court,  Mr.  Bacon  stated  that 
he  did  not  object  to  the  omission  of  the  declaration  that  the  affi- 
davit was  insufficient.  •  The  Court  then  called  on  Mr.  Osborne  to 
reply  upon  the  appeal  motion  of  the  defendant.] 

Mr.  Osborne f  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  I  believe  the  Lord  Justice 
agrees  with  me  in  the  opinion  that  the  plaintiffs  ought  not  to  be 
put  to  amend  their  bill  in  order  to  obtain  from  the  defendant  dis- 
covery as  to  his  possession  of  documents  relating  to  the  matters 

(a)  8  De  6.,  M.  &  6.  470.  (d)  1  New  R.  82,  M.  R. 

(6)  22  Law  J.  (Ch.)  713,  V.  C.  K.  («)  8  Jut.  N.  S.  481,  V.  C.  K. 

(c)  6  Jur.  N.  S.  168,  V.  C.  W.  (g)  2  K.  &  J.  276. 
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referred  to  in  the  Order  of  the  16th  of  April  last ;  and  that  the 
order  so  far  as  it  directs  the  defendant  to  make  a  further  affidavit 
ought  to  be  affirmed.  We  think,  however,  that  it  would  have 
been  better  for  that  order  not  to  have  imputed  insufficiency  to  the 
affidavit  already  made,  and  in  this  respect  we  think  that  the  order 
should  be  varied. 

The  Lord  Justice  Turner.  —  I  do  not  see  any  thing  in  the  18th 
section  of  the  Act  to  preclude  the  Court  from  requiring  more  than 
one  affidavit  as  to  documents.  If,  after  an  affidavit  has  been 
made,  the  Court  sees  any  thing  to  raise  a  reasonable  suspicion 
that  the  defendant  has  in  his  possession  other  documents 
relating  to  the  matters  in  question,  I  think  it  *  may  re-  *  473 
quire  him  to  make  a  further  affidavit.  In  the  present  case 
there  appears  to  me  to  be  enough  to  raise  a  reasonable  suspicion 
that  the  defendant  has  further  documents  which  may  help  the 
plaintiffs  to  make  out  their  case ;  and  I  thmk  that  tlie  plaintiffs 
ought  not  to  be  put  to  amend  their  bill  for  the  mere  purpose  of 
obtaining  discovery  as  to  such  documents.  The  defendant  will 
be  in  no  worse  position  than  if  that  course  were  taken,  since  he 
can  by  his  affidavit  object  to  the  production  of  any  documents 
which  he  may  contend  ought  to  be  treated  as  privileged  communi- 
cations. 

Mr.  Bacon  then  abandoned  his  motion  to  discharge  the  Order  of 
the  25th  of  April. 

The  Lord  Justice  Knight  Bruce.  —  We  are  both  of  us  inclined 
to  think  that  order  correct. 

The  order  was  drawn  up  in  the  following  form  :  — 

"That  the  said  order  dated  the  16th  day  of  April,  1863,  be 
varied,  and  as  varied  be  as  follows :  — 

"That  the  defendant  B.  Noel  do  within  one  fortnight  after 
service  of  this  order  file  a  full  affidavit  stating  particularly 
whether  he  has  or  ever  had,"  &c. 

The  rest  followed  the  terms  of  the  original  order,  (a) 

(a)  Reg.  Lib.  1868,  fol.  1281. 
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*474  •GRAHAM  v.  WIOKHAM. 

1863.    April  15,  16,  18.    June  27.    Before  the  Lords  Justices. 

A  father  on  the  marriage  of  his  son  covenanted  to  give  and  bequeath  by  will  to 
the  son,  or  if  he  should  die  in  the  father^s  lifetime,  leaving  his  wife  surviving, 
then  to  the  wife,  the  sum  of  2500/.,  to  be  held  on  the  trusts  of  the  settlement. 
The  father  died  insolvent.  HM,  that  the  covenant  wa^  not  to  be  construed 
as  affecting  only  assets  applicable  to  payment  of  legacies,  but  created  a 
specialty  debt  against  his  estate. 

The  father  by  his  will,  reciting  a  power  contained  in  his  own  marriage  settlement 
of  appointing  a  sum  of  10,000/.  among  his  children,  which  sum,  in  default  of 
appointment,  went  to  them  equally,  appointed  2500/.  to  the  above-mentioned 
son  ''in  full  discharge^*  of  the  above  covenant.  About  a  year  after  the 
father^s  death  this  2500/.  was  paid  to  the  trustees  of  the  son^s  marriage  settle- 
ment by  the  son's  direction,  and  several  years  afterwards  he  took  from  them 
an  assignment  of  the  benefit  of  the  covenant.  Held^  that  in  the  absence  of 
evidence  to  show  that  the  son  directed  the  payment  of  the  2500/.  to  the  tma- 
tees,  with  the  intention  of  discharging  the  father's  estate  from  its  liability 
under  the  covenant,  it  was  not  so  discharged. 

This  was  an  a^eal  in  a  suit  instituted  by  a  creditor  of  James 
Wickham  the  elder  against  his  executors  James  Wickham  (since 
deceased),  John  Wickham  and  Charles  Wickham,  and  other  par- 
ties, for  the  administration  of  his  estate.  The  appeal  was  brought 
by  one  of  the  simple  contract  creditors  of  the  testator  who  had 
come  in  under  the  decree,  and  it  complained  of  an  order  made  by 
the  Master  of  the  Rolls  upon  a  motion  to  vary  the  chief  clerk's 
certificate  and  upon  the  hearing  of  the  cause  for  further  consider- 
ation. By  this  order  his  Honor,  so  far  as  respected  the  motion, 
refused  to  vary  the  certificate,  in  so  far  as  it  found  each  of  the 
defendants  John  Wickham  and  Charles  Wickham  to  be  a  specialty 
creditor  of  the  testator  for  the  sum  of  2500Z.,  but  varied  the  cer- 
tificate in  certain  respects,  and  among  other  things  by  striking 
out  so  much  thereof  as  found  the  defendant  John  Wickham  to  be 
indebted  to  the  testator's  estate  in  the  sum  of  531Z.  19«.  1(2.,  the 
defendant  Charles  Wickham  to  be  so  indebted  in  the  sum  of  137Z. 
4a.  8c2.  and  the  estate  of  the  late  defendant  James  Wickham  to  be 
also  so  indebted  in  tlie  sum  of  1440Z.  0«.  8rf.     So  far  as  re- 

*  475    spected  the  further  consideration,  his  Honor  gave  *  direc- 

tions for  the  distribution  of  the  assets  in  conformity  with 
what  he  had  decided  upon  the  motion. 
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The  questions  as  to  the  rights  of  the  defendants  John  Wickham 
and  Charles  Wickham  in  respect  of  the  sums  of  2500/.  arose  under 
the  following  circumstances. 

James  Wickham  the  elder,  under  his  marriage  settlement  made 
in  1818,  had  a  power  of  appointment  by  will  amongst  his  children 
oyer  a  sum  of  10,000/.,  which  in  default  of  appointment  was  to  go 
among  the  children  equally. 

In  1851  Charles  Wickham,  one  of  the  four  children  of  James 
Wickham  the  elder,  intermarried  with  Clara  de  Havilland  Dobree. 
Previous  to  this  marriage  a  settlement  was  executed,  by  which  the 
lady's  fortune  was  brought  into  settlement.  James  Wickham  the 
elder  was  a  party  to  this  instrument,  the  material  parts  of  which, 
so  far  as  related  to  him,  were  as  follows :  — 

"  And  whereas  the  said  James  Wickham,  in  consideration  of 
the  natural  love  and  aflFection  which  he  hath  for  his  son  the  said 
Charles  Wickliam,  and  in  consideration  of  the  said  intended  mai> 
riage,  hath  consented  to  make  provision  for  and  on  behalf  of  the 
said  Charles  Wickham  and  Clara  de  Havilland  Dobree  his  intended 
wife  by  allowing  the  said  Charles  Wickham  during  his  life,  and  on 
his  decease  by  allowing  the  said  Clara  de  Havilland  Dobree,  should 
she  survive  him,  an  annuity  of  150/.,  to  be  paid  and  payable  during 
the  life  of  the  said  James  Wickham  as  hereinafter  mentioned,  and 
the  said  James  Wickham  hath  also  consented  and  agreed  with  the 
said  P.  S.  Dobree  and  John  Wickham  that  he  the  said  James 
Wickham  will  in  and  by  his  last  will  and  testament  give  and 
bequeath  unto  and  in  favour  of  his  said  son  the  said 
Charles  Wickham  and  the  said  Clara  *  de  Havilland  Dobree,  *  476 
in  case  the  said  Charles  Wickham  shall  then  have  departed 
this  life,  the  sum  of  2500/.,  sterling  money,  and  that  the  said 
sum  of  2500/.,  and  any  additional  legacy  or  sum  or  sums  of 
money  which  he  shall  give  and  bequeath  to  the  said  Charles  Wick- 
ham, shall  be  so  given  and  bequeathed  to  the  said  Charles  Wickham, 
subject  to,  upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisions,  declarations,  and 
agreements  herein  declared  and  contained  of  and  concerning  the 
present  trust  fund.  And  this  indenture  also  witnesseth,  tliat  in 
consideration  of  the  natural  love  and  aflFection  which  the  said 
James  Wickham  hath  for  his  said  son  the  said  Charles  Wickliam, 
and  also  in  consideration  of  the  said  intended  marriage,  he  the 
VOL.  I.  24  [  369  ] 
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said  James  Wickham,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, doth  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  P.  S.  Dobree  and  John  Wickham,  their  heirs,  executors, 
and  administrators,  and  other  the  trustees  and  trustee  for  the  time 
being  of  these  presents,  that  he  the  said  James  Wickham  shall 
and  will,  so  long  as  he  shall  live,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Charles  Wickham  during  his  life,  and  on  his 
decease  to  the  said  Clara  de  Havilland  Dobree,  should  she  survive 
him,  an  annuity  or  clear  yearly  sum  of  150Z.  sterling,  free  of  all 
deductions,  by  equal  half-yearly  payments  in  every  year,  the  first 
payment  to  be  made  at  the  expiration  of  six  calendar  months  next 
after  the  solemnization  of  the  said  intended  marriage,  and  also 
shall  and  will  well  and  truly  pay  unto  the  said  Charles  Wickham 
and  Clara  de  Havilland  Dobree,  or  the  survivor  of  them,  a  propor^ 
tionate  part  of  the  said  annuity  from  the  last  day  when  the  same 
shall  have  become  due  up  to  the  day  when  the  same  shall  have 
ceased  and  determined,  either  by  the  decease  of  the  said  James 
Wickham  or  by  the  decease  of  the  said  Charles  Wickham 

*  477    and  Clara  de  Havilland  Dobree.  And  the  said  James  *  Wick- 

ham doth  hereby  subject  and  charge  all  his  real  estate  situate 
at  Sutton  Scotney  aforesaid  with  and  to  the  payment  of  the  said 
annuity  of  150Z.  And  this  indenture  also  witnesseth  that  for  the 
consideration  aforesaid  he  the  said  James  Wickham,  for  himself, 
his  heirs,  executors,  and  administrators,  doth  hereby  co¥enant, 
promise  and  agree  to  and  with  the  said  P.  S.  Dobree  and  John 
Wickham,  their  heirs,  executors,  and  administrators,  and  other 
the  trustees  or  trustee  for  the  time  being  of  these  presents,  that  he 
the  said  James  Wickham  shall  and  will,  in  and  by  his  last  will 
and  testament,  give  and  bequeath  unto  and  in  favour  of  the  said 
Charles  Wickham,  and  in  case  the  said  Charles  Wickham  shall 
have  departed  this  life  at  the  time  of  the  decease  of  the  said 
James  Wickham  leaving  the  said  Clara  de  Havilland  Dobree  him  sur- 
viving, then  unto  or  in  favour  of  or  in  trust  for  the  said  Clara  de 
Havilland  Dobree  a  legacy  or  sum  of  money  not  less  than  the  sum 
of  2500Z. ;  and  that  the  said  sum  of  2500Z.,  and  any  additional  or 
further  legacy  or  sum  or  sums  of  money  which  he  the  said  James 
Wickham  shall  give  and  bequeath  to  the  said  Charles  Wickham, 
or  to  the  said  Clara  de  Havilland  Dobree,  shall  be  given  and  be- 
queathed to  the  said  Charles  Wickham  or  unto  or  in  trust  for  the 
said  Clara  de  Havilland  Dobree,  subject  to  and  upon  and  for  the 
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trusts,  intents,  and  purposes,  and  with,  under  and  subject  to 
the  powers,  provisos,  declarations,  and  agreements  hereinbefore 
declared  and  contained  concerning  the  present  trust  fund  in  favour 
of  the  said  Charles  Wickham  and  Clara  de  Havilland  Dobree  and 
the  issue  of  their  said  intended  marriage,  save  and  except  that  the 
said  Clara  de  Havilland  Dobree  shall  have  no  separate  and  exclu- 
sive estate  therein,  nor  shall  she  have  power  to  bring  any  portion 
of  the  same  into  settlement  in  case  of  her  second  or  subsequent 
marriage ;  but  nevertheless  she  shall  have  only  a  life-inter- 
est *  absolute  in  the  same  in  the  event  of  her  surviving  the  *  478 
said  Charles  Wickham." 

Upon  the  marriage  of  John  Wickham,  another  of  the  sons  of 
James  Wickham  the  elder,  in  the  year  1852  the  testator  covenanted 
that  if  the  marriage  should  take  effect  the  executors  or  adminis- 
trators of  James  Wickham  the  elder  should  and  would,  within  the 
period  of  six  months  after  his  decease,  pay  or  cause  to  be  paid  to 
the  trustees  of  the  settlement  the  full  sum  of  2500/.  with  interest 
at  AL  per  cent  from  his  decease  up  to  the  time  of  payment ;  and 
trusts  were  declared  of  the  sum  for  the  benefit  of  the  husband  and 
wife  and  the  issue  of  the  marriage. 

James  Wickham  the  elder,  by  will  made  in  May,  1853,  reciting 
the  power  in  his  own  marriage  settlement,  appointed  2500/.,  part 
of  the.  10,000/.,  "tinto  and  for  the  use  of  my  said  son  Charles 
Wickham  in  full  discharge  of  my  covenant  for  payment  or  bequest 
of  that  sum  contained  in  the  indenture  of  settlement  made  on  the 
marriage  of  my  said  son  Charles  Wickham  with  his  present  wife." 

The  testator  appointed  another  2500/.,  to  his  son  James  abso- 
lutely, and  another  2500/.,  to  his  son  John  absolutely,  with  a 
similar  declaration  that  it  was  to  be  in  discharge  of  the  testator's 
covenant  in  John's  marriage  settlement.  Tlie  testator  made  some 
dispositions  in  favour  of  his  daughter  and  her  family,  and  be- 
queathed the  clear  residue  of  his  personal  estate  to  his  three  sons 
and  appointed  them  and  another  person  his  executors. 

The  testator  died  in  October,  1855,  and  his  sons  alone  proved 
his  will.  The  two  sums  of  2500/.  which  had  been  appointed  to 
Charles  and  John  were  in  October,  1856,  paid  over  by  the  trustee 
of  the  testator's  marriage  settlement,  with  the  consent  of 
Charles  Wickham  and  *  John  Wickham  respectively,  to  the  *  479 
trustees  of  their  respective  marriage  settlements.    In  Jan- 
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uary,  1861,  the  tnistees  of  these  settlements  assigned  to  Charles 
and  John  respectively  the  benefit  of  the  testator's  covenants  in 
their  respective  settlements  for  payment  of  the  sums  of  2600/. 

The  testator's  estate,  owing  to  the  circumstances  appearing  in 
Jiawlins  v.  Wickhamj  (a)  proved  to  be  insolvent.  A  decree  for 
the  administration  of  his  estate  having  been  made  in  January, 
1857,  in  the  present  suit,  Charles  and  John  Wickham  claimed  to 
rank  as  specialty  creditors  under  the  above  covenants.  This  claim 
was  resisted  by  the  appellant  Mr.  Rawlins,  the  plaintiff  in  Rawlins 
V.  Wickhamj  who  as  a  creditor  had  obtained  leave  to  attend  the 
proceedings  in  the  present  suit.  The  Master  of  the  Bolls  decided 
in  favour  of  the  claim.  (6) 

The  nature  of  the  question  arising  as  to  the  three  sums  of  581Z. 
19«.  1(2.,  137Z.  4a.  8(2.,  and  1440/.  Os.  8d.  will  be  found  in  the  report 
of  the  motion  before  the  Master  of  the  Bolls,  (c) 

Mr.  Eoltj  Mr.  J.  Einde  Palmer^  and  Mr.  Welford^  for  the  appel- 
lant. —  The  covenant  in  Charles's  settlement  is  not  for  payment 
of  2500/.,  but  to  leave  a  legacy  of  2500/.  It  may  be  that  a  demand 
of  this  nature  has  priority  over  other  legacies,  but  a  covenant 
to  leave  a  legacy  cannot  come  into  competition  with  debts.  It 
amounts  to  no  more  than  an  engagement  to  give  the  sum  so  far 
as  the  covenantor  can  by  will  effectually  give  it ;  the  sum  therefore 
is  only  payable  out  of  assets  applicable  to  the  payment  of 

*  480    *  legacies ;  t.«.,  out  of  what  remains  after  payment  of  debts. 

Logan  v.  Wienholt  (d)  does  not  oppose  this  view ;  Fortescue 
Y.  Hennah.  (e)  But  supposing  that  the  covenant  in  Charles's  set- 
tlement as  well  as  that  in  John's  amounted  to  a  covenant  to  pay, 
we  contend  that  in  each  case  the  covenant,  on  the  true  construc- 
tion of  the  settlement,  was  satisfied  by  the  appointment  made  to 
the  son.  Bailey  v.  Lloyd,  {g)  But  if  not,  we  say  that  it  was  sat- 
isfied by  the  appointment  and  his  acceptance  of  it  on  the  terms  of 
the  will.  An  appointment  in  favour  of  the  children  of  an  object  of 
the  power  is  good  if  made  with  the  assent  of  the  object.  A  condi- 
tion annexed  to  an  appointment,  though  not  originally  warranted 
by  the  power,  becomes  binding  if  the  appointee  assents  to  it. 
Here  Charles  and  John  testified  their  assent  by  directing  the 

(a)  3  De  G.  &  J.  304.  ((f)  1  a.  &  Fin.  610 ;  7  Bligh  N.  S.  1. 

(6)  81  Beav.  447.  («)   19  Vea.  67. 

(c)  31  Beav.  478.  (g)  b  Buss.  330. 
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appointed  sums  to  be  paid  to  the  trustees  of  their  respective  settle- 
ments. Thej  have  ratified  the  testator's  acts  and  cannot  now 
recede. 

The  Solicitor- Oeneral  (Sir.  R.  Palmer)  and  Mr.  Geo.  Lake 
Ru$8ell,  for  the  respondents  Charles  and  John  Wickham.  —  We 
contend  that  the  covenant  in  Charles's  settlement  is  not  satisfied 
by  the  mere  insertion  in  the  covenantor's  will  of  a  legacy  of  2500^., 
but  that  it  created  an  obligation  effectually  to  leave  that  sum  so 
that  the  legatee  should  have  it.  Logan  v.  Wienholt  (a)  has  decided 
the  point.  There  is  no  authority  for  the  proposition  that  a  cove- 
nant to  leave  a  simi  of  certain  amount  does  not  imply  a  guarantee 
that  there  shall  be  assets  to  make  good  the  bequest,  and  Uyre  v. 
Monro  (6)  shows  that  it  does.  The  difference  of  wording 
between  the  covenant  in  this  *  settlement  and  John's  would  *  481 
have  furnished  an  argument  for  the  appellant  if  the  two 
covenants  had  been  contained  in  the  same  instrument ;  but  as  they 
are  contained  in  different  instruments,  between  which  a  consider- 
able time  intervened,  a  difference  of  intention  cannot  be  inferred 
from  a  difference  in  wording.  Then,  as  regards  satisfaction,  how 
could  an  appointment  to  the  sons  of  money  which  the  testator  had 
no  power  to  settle,  satisfy  covenants  to  leave  legacies  to  be  held 
on  the  trusts  of  their  settlements  ?  It  is  clear,  on  the  context  of 
the  settlements,  that  the  sons  did  not  enter  into  any  engagement 
authorizing  a  settlement  of  what  might  come  to  them  under  their 
father's  marriage  settlement.  A  covenant  to  bequeath  must  be 
held  to  refer  to  property  which  the  testator  has  power  to  leave  to 
whom  he  pleases.  A  similar  question  was  discussed  in  Griffiths  v. 
ff  oZe,  (c)  and  the  Vice-Chancellor  held  that  the  words  "  devise  or 
bequeath"  did  not  refer  to  an  appointment  under  a  particular 
power ;  and  Vice-Chancellor  Wood,  in  Ucclea  v.  Cheyne^  (d)  ap- 
proved of  this  decision.  The  appointment  to  Charles,  therefore, 
could  not  satisfy  the  covenant  in  his  settlement.  As  to  the  cove- 
nant in  John's  settlement  the  case  is  plain :  a  covenant  that  the 
testator's  executors  or  administrators  should  pay  a  sum  could  not 
be  satisfied  by  a  payment  made  by  the  trustees  of  his  settlement 
out  of  moneys  which  did  not  belong  to  him.  The  conditions 
annexed  to  the  appointments  were  void,  and  the  sons  took  abso- 

(a)  7  BHgh  N.  S.  1-88.  (c)   12  Sim.  827,  364. 

(5)  3  K.  &  J.  305.  (d)  2  K.  &  J.  676. 
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lutely.  Carver  v.  Bowles^  (a)  Blacket  v.  Lamb.  (6)  So  that, 
according  to  the  appellant's  contention,  covenants  which  were 
intended  for  the  benefit  of  all  the  cestuis  que  trust  under  the  settle- 
ments were  satisfied  by  gifts  under  which  the  wives  and  children 
took  nothing.     What  the  testator  intended  was,  no  doubt, 

•  482    merely  to  *  provide  that  Charles  and  John  should  not  have 

the  benefit  of  the  covenants  and  then  take  third  shares  of 
the  residue.  But  then  it  is  said  that  the  sons  dedicated  the  ap- 
pointed sums  to  the  satisfaction  of  the  covenants.  The  mere  fact 
that  they  directed  these  sums  to  be  paid  to  the  trustees  of  their 
settlements  goes  for  nothing  unless  there  be  something  to  show 
that  they  did  so  in  exoneration  of  the  father's  estate.  Now,  even 
apart  from  the  parol  evidence,  the  absence  of  any  such  intention  is 
plain.  It  was  not  known  at  the  father's'  death  how  embarrassed 
his  affairs  in  reality  were.  His  property  being  considerable,  and 
the  existence  of  the  ruinous  claims  established  in  Rawlins  v.  Wick- 
ham  not  being  suspected,  the  residue  was  of  course  considered 
valuable.  Now,  the  sons  could  not  have  taken  the  residue  without 
conforming  to  the  conditions  in  the  will.  Under  these  circum- 
stances it  was  natural  that  they  should  direct  the  sums  of  2500L 
to  be  paid  to  their  respective  trustees,  and  their  having  done  so  in 
utter  ignorance  of  the  true  state  of  the  assets  cannot  bar  them  from 
any  right. 

Mr.  Selwyn  and  Mr.  Clement  SwanstaUj  for  the  plaintiff. 

Mr.  Rolty  in  reply.  —  It  is  contended  by  the  respondents  that 
the  covenant  in  Charles's  settlement  creates  an  obligation  to  give, 
and  only  mentions  a  testamentary  disposition  as  the  mode  of  giv- 
ing ;  but  this,  I  submit,  is  not  the  true  construction.  There  is  no 
covenant  to  leave  assets  sufficient  to  answer  the  legacy ;  the  cove- 
nant merely  is  to  bequeath  a  certain  sum.  It  is  no  sufficient  answer 
to  our  case  to  say  that  the  covenant  would  thus  be  illusory,  as  the 
covenantor  might  make  away  with  all  his  assets  in  his  lifetime : 
he  might  in  the  same  way  render  illusory  an  absolute  cove- 

•  483    nant  *  for  payment.     In  Eyre  v.  Monro  (c)  the  covenant 

was  to  give  3000Z.  by  will  or  otherwise  in  the  covenantor's 
lifetime,  which  showed  the  intention  to  be  that  the  son  was  to  have 

(a)  2  Ru89.  &  Myl.  301.  (c)  S  K.  &  J.  305. 

(6)  14  Beav.  482. 
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30007.  at  all  events,  and  the  covenant  was,  in  substance,  to  give 
the  3000/.  in  some  other  way  if  not  effectually  given  by  will.  But 
a  simple  covenant  to  give  2500/.  by  will  is  satisfied  by  making  a 
will  containing  a  gift  of  a  legacy  of  that  amount.  Oriffiths  v. 
Gale  (a)  turned  merely  on  the  construction  of  the  Wills  Act. 
Here  the  question  is,  whether  the  appointment  was  not  a  gift  by 
will  within  the  meaning  of  Charles's  settlement.  It  w^s  no  fraud 
on  the  power  to  make  such  an  appointment  as  this.  The  case  is 
decided  by  Bailey  v.  Lloyd.  (A)  It  must  be  considered  that  the 
sons,  who  were  executors,  knew  the  state  of  the  father's  assets  a 
twelvemonth  after  his  death,  when  the  appointed  sums  were  paid 
over  to  the  trustees  of  their  settlements,  and  they  must  be  held  to 
I  have  elected  to  take  under  the  will. 

Judgment  reserved. 

June  27. 

I 

I  The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case 

!  relating  to  the  sums  of  2500/.  and  2500/.,  proceeded  as  follows :  — 

i 

I  These  are  the  circumstances  under  which  the  question  has 

j  arisen,  whether  the  defendants  John  Wickham  and  Charles  Wick- 

I  ham  are  entitled  to  stand  as  specialty  creditors  upon  the  estate  of 

the  testator  for  these  sums  of  2500/.  The  covenants  contained  in 
the  settlements  on  the  marriages  of  the  defendants  Charles  Wick- 
ham and  John  Wickham  are,  it  is  to  be  observed,  different. 
*  In  the  former  settlement  the  covenant  is,  that  the  testa-  *  484 
tor  will  give  and  bequeath ;  in  the  latter  settlement  it  is, 
that  his  executors  or  administrators  will  pay.  The  claim  upon 
the  former  of  these  covenants  seems  to  be  open  to  more  difficulty 
than  the  claim  upon  the  latter  of  them,  and  I  shall  therefore  first 
deal  with  the  case  depending  upon  the  former  covenant,  that  in 
the  settlement  of  Charles  Wickham,  that  the  testator  will  give 
and  bequeath  the  2500/. 

It  was  argued  for  the  appellant,  first,  that  this  covenant  was 
satisfied  by  the  appointment  made  by  the  will ;  secondly,  that  if  it 
was  not  satisfied  by  the  appointment,  the  defendant  Charles  Wick- 
ham, having  assented  to  the  2500/.  being  paid  to  the  trustees  of 

(a)  12  Sim.  327,  854.  (b)  5  Bass.  330. 
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his  settlement,  could  not  afterwards  claim  that  sum  as  against  the 
testator's  estate  ;  and  thirdly,  failing  both  tliese  points,  that  this 
sum  of  2500Z.  ought  to  be  considered  to  be  payable  only  out  of 
such  assets  as  would  be  properly  applicable  to  the  payment  of 
legacies,  —  in  eflFect,  that  it  ought  to  be  postponed  to  simple  con- 
tract debts. 

As  to  the  first  of  these  points,  two  positions  were  advanced  in 
argument  on  the  part  of  the  appellant.  First,  that  the  covenant, 
being  simply  to  give  and  bequeath  the  legacy,  was  satisfied  by  the 
gift  and  bequest  being  made,  without  regard  to  the  question 
whether  there  were  or  were  not  assets  to  satisfy  the  gift  or 
bequest ;  and  secondly,  that,  assuming  it  to  be  necessary  in  order 
to  satisfy  the  covenant  that  there  should  be  assets  to  answer  it, 
there  were  in  this  case  such  assets,  for  that  it  was  competent  to 
the  testator  to  subject  the  fund  over  which  he  had  the  power  of 
appointment  to  the  payment  of  the  sum  which  he  had  covenanted 
to  give  and  bequeath.  Now  it  cannot,  I  think,  be  doubted  that 
the  object  and  purpose  of  this  covenant  was  to  secure  the 

*  485    sum  of  2500Z.,  *  to  be  held  upon  the  trusts  of  the  settle- 

ment, and  this  being  the  purpose  of  the  covenant,  it  is  of 
course  the  duty  of  the  Court  so  to  construe  it,  if  it  can  te  so  con- 
strued, as  to  give  eflect  to  this  purpose.  In  my  opinion  it  may 
well  be  so  construed.  The  words  to  give  and  bequeath  contained 
in  this  covenant  are  not  free  from  ambiguity.  They  may  mean 
to  give  and  bequeath  in  point  of  form,  or  to  give  and  bequeath  in 
point  of  substance,  and,  looking  to  the  purpose  of  this  covenant, 
there  can,  I  think,  be  no  reasonable  doubt  that  the  latter  and  not 
the  former  meaning  ought  to  be  attached  to  the  words.  In  my 
opinion,  therefore,  this  covenant  could  not  be  satisfied  unless 
there  were  assets  suflScient  to  answer  the  sum  covenanted  to  be 
given  and  bequeathed.  I  am  of  opinion  also  that  it  was  not  com- 
petent to  the  testator  to  subject  the  fund  over  which  he  had  the 
power  of  appointment  to  the  payment  of  the  sum  which  he  had 
covenanted  to  give  and  bequeath.  This  fund  was  not  the  property 
of  the  testator.  It  belonged  to  the  children,  and  he  had  no  more 
than  a  power  of  distributing  it  among  them.  To  hold  that  he 
could  satisfy  the  covenant  by  an  appointment  of  any  part  of  this 
ftiud,  would  be  to  hold  that  he  could  pay  his  own  debt  out  of  his 
children's  property.  That  it  was  not  intended  that  the  fund,  sub- 
ject to  the  power  of  appointment,  should  be  resorted  to  for  the 
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payment  of  this  sam  of  2500Z.  is,  I  think,  evident.  Had  it  been 
80  inte^ided  the  power,  if  not  at  once  exercised,  would  at  all 
events  have  been  recited  or  referred  to.  The  case  of  Bailey  v. 
Lloyd^  (a)  so  much  relied  upon  on  the  part  of  the  appellant  in  the 
argument  on  this  part  of  the  case,  does  not  seem  to  me  to  assist 
the  appellant's  contention.  What  was  said  by  Sir  J.  Leach  in 
that  case  may  well  have  meant,  and  as  I  think  really  meant,  no 
more  than  this,  that  so  much  of  the  fund  subject  to  the 
power  as  would  *  satisfy  the  covenant  in  the  daughter's  *486 
settlement,  so  far  as  it  applied  to  that  fund,  might  well  be 
appointed  to  her. 

The  first  point,  therefore,  on  which  the  appellant  relied  against 
the  defendant  Charles  Wickham's  claim  to  stand  as  a  'creditor  for 
this  sum  of  2500/.  cannot  as  it  seems  to  me,  be  maintained,  and 
I  think  the  second  and  third  points  relied  on  by  the  appellant 
against  this  claim  are  equally  untenable.  As  to  the  second  point, 
the  cases  cited  in  the  argument  show  that  the  defendant  Charles 
Wickham  became  absolutely  entitled  to  the  2500Z.  under  the 
appointment.  There  was  no  contract,  no  liability,  on  his  part,  to 
permit  the  sum  to  be  applied  to  the  satisfaction  of  the  covenant. 
Either  he  knew  or  he  did  not  know  that  he  was  absolutely  entitled 
to  this  sum.  If  he  did  not  know  it  he  cannot  be  held  bound  by 
his  assent  to  the  application  of  the  money,  and  if  he  did  know  it 
he  would  still,  as  I  apprehend,  be  entitled  to  be  repaid  the  money 
out  of  the  testator's  estate,  unless  he  made  the  payment  with 
intent  to  discharge  that  estate.  The  trustees  to  whom  the  pay- 
ment was  made  would,  by  virtue  of  the  payment,  become  trustees 
for  him,  and  would  be  entitled  to  maintain  an  action  or  suit 
against  tlie  testator's  estate  as  such  trustees.  In  this  view  of  the 
case  the  question  would  be,  whether  the  payment  was  made  with 
intent  to  discharge  the  estate,  and  in  my  opinion  the  evidence 
fails  to  show  that  it  was  made  with  any  such  intent. 

As  to  the  third  point  it  is  sufiicient  to  say  that  to  decide  it  in 
favour  of  the  appellant  would  be  to  hold  that  the  covenant  created 
no  debt,  a  position  which  of  course  cannot  be  maintained,  and 
which,  as  it  seems  to  me,  would  be  in  direct  contradiction  of  the 
authorities. 

For   these  reasons  my  opinion  is,  that  the  appellant's 
*  case  fails  as  to  the  2500Z.,  for  which  the  defendant  Charles    *  487 

(a)  5Ru8S.  380.' 
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Wickliam  has  been  admitted  to  be  a  creditor,  and  certainly  it 
^oes  not  less  fail  as  to  the  defendant  John  Wickham's  25()0l, 

As  to  the  other  sums,  the  debts  due  from  the  testator's  sons, 
which  were  paid  by  him,  I  think  it  clear  upon  the  evidence  that 
the  testator  made  these  payments  by  way  of  advancement  or  gift 
to  his  sons.  In  my  opinion,  therefore,  this  appeal  is  wholly 
groundless  and  ought  to  be  dismissed,  but  my  learned  brother 
being  of  opinion  that  there  should  be  no  costs  of  the  appeal,  it  will 
be  dismissed  without  costs. 

The  Lord  Justice  Knight  Bruce. —  I  agree  that  the  appeal 
fails. 


In  the  Matter  of  CHARLES  DICKENSON  HILL,  a  person  of 
Unsound  Mind,  deceased. 

18G3.    Januar}'  16,  23.    Before  the  Lords  Justices. 

Form  of  order  eDabling  the  administrator  of  a  deceased  lunatic^s  estate  to  enforce 
against  a  defaulting  committee  of  the  estate  and  his  sureties  the  bond  to  the 
Crown  entered  into  hj  them  on  his  appointment. 

This  was  a  petition  by  Henry  Creswicke,  the  administrator  of 
the  lunatic's  estate,  seeking,  amongst  other  things,  libei*ty  to 
enforce  against  a  defaulting  committee  of  the  estate  and  his 
sureties  or  their  estates  the  bond  to  the  Crown,  which  had  been 
entered  into  by  them  upon  the  appointment  of  the  committee,  and 
which  was  in  the  hands  of  the  masters  in  lunacy. 

Mr.  G.  L.  Russell  appeared  for  the  petitioner. 

Their  Lordships  made  the  following  order  upon  this  part  of  the 
prayer  of  tlie  petition  :  — 

"  And  we  do  order  that  the  said  petitioner  Henry  Creswicke  bo 

at  liberty  to  take  such  proceedings  as  he  shall  be  advised  against 

the  said  Samuel  James  [the  defaulting  committee]  and  his 

•  488    sureties  in  the  bond  dated  *  Ac,  given  by  the  said  Samuel 

James,  as  committee  of  the  estate  of  the  said  late  Charles 
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Dickenson  Hill,  for  the  recovery  of  any  balance  which  may  be  due 
from  hyn  on  his  final  account  as  such  committee. .  And  we  do 
order  that  the  said  bond  of  the  said  Samuel  James  and  his  sureties 
dated,  &c.,  deposited  in  the  office  of  the  masters  in  lunacy  in  this 
matter  be  delivered  to  the  proper  officer  in  the  office  of  the  Queen's 
remembrancer  in  the  Court  of  Exchequer  to  enable  the  petitioner 
to  take  such  proceedings  as  aforesaid." 


In  the  Matter  of  THE  JOINT-STOCK  COMPANIES'  WIND- 
ING-UP ACTS,  1848  and  1849 ; 

AND 

In  the  Matter  of  THE  JOINT-STOCK  COMPANIES'  WIND- 
ING-UP AMENDMENT  ACT,   1857; 

AND 

In  the  Matter  of  THE    BRITISH    PROVIDENT    LIFE  AND 
FIRE  ASSURANCE  SOCIETY. 

GRADY'S  CASE. 

1863.    February  14,  18.    Before  the  Lord  Chancellor  Lord  Westburt. 

An  action  of  debt  brought  against  a  company  by  one  of  its  shareholders  was 
compromised  on  the  terms  that  he  should  receive  a  sum  of  money  from  the 
company,  and  that  his  shares  should  be  transferred  to  the  managing  director. 
The  transfer  was  made,  the  consideration  money  being  paid  to  the  share- 
holder as  part  of  a  larger  sum  handed  over  to  him  from  the  funds  of  the  com- 
pany, and  was  entered  in  the  books  of  the  company  and  returned  to  the 
registration  office.  Held,  that  the  above  circumstances  did  not  affect  the 
shareholder  with  notice  that  the  transferee  was  to  hold  the  transferred  shares 
for  the  company,  the  shareholder  denying  such  notice. 

Where  a  company  has  power  to  purchase  shares,  a  particular  formality  only, 
such  as  the  consent  of  a  general  meeting^,  being  required  to  warrant  the 
exercise  of  the  power,  and  the  company  deals  with  a  shareholder  at  arms^ 
length,  and  takes  from  him  and  completes  and  enters  in  its  books  a  transfer 
of  shares,  the  Court  is  justified  in  inferring,  as  against  the  company,  that  the 
requisite  formality  had  been  antecedently  supplied  or  subsequently  added  to 
the  transaction. 

This  was  an  adjourned  summons  having  for  its  object  the 
removal  of  the  name  of  Dr.  Grady  from  the  list  of  contributories 
of  the  above-named  company. 
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The  facts,  so  far  as  they  are  material,  were  the  following :  — 

Dr.   Grady  had  been  originally  a  holder  of  twenty-five 

*  489    *  shares  in  the  company's  capital  and  one  of  its  medical 

officers.  Disagreements  having  arisen  between  him  and  the 
company  some  time  previously  to  the  month  of  March,  1859,  he 
brought  an  action  against  the  company  to  recover  a  sum  of  money 
to  which  he  alleged  that  he  was  entitled.  That  action  led  to  a 
negotiation  which  terminated  in  a  compromise,  according  to  the 
terms  of  which  Dr.  Grady  was  to  receive  a  certain  sum  of  money 
'  from  the  company,  and  it  was  part  of  the  arrangement  that  his 
shares  should  be  transferred  to  Mr.  Sheridan,  the  managing 
director  of  the  company.  The  transfer  was  made  accordingly  by 
deed  dated  the  29th  of  March,  1859,  and  was  duly  entered  in  the 
books  of  the  company  on  the  4th  of  April,  1859 ;  and  in  the  return 
made  to  the  registration  office  on  the  80th  of  May,  1859,  in  the 
manner  required  by  the  statute,  Mr.  Sheridan  was  represented  as 
the  holder  of  the  twenty-five  shares  by  transfer  from  Dr.  Grady. 

The  official  manager's  case  was,  that  Dr.  Grady  knew  that  Mr. 
Sheridan  took  as  a  trustee  for  the  company ;  but,  as  the  evidence 
was  viewed  by  the  Lord  Chancellor,  that  case  was  supported  by 
nothing  save  the  inference  to  be  drawn  from  the  admitted  facts, 
that  the  agreement  to  transfer  the  shares  was  part  of  the  general 
compromise  and  agreement  by  which  the  action  was  settled  ;  that 
Mr.  Sheridan  was  the  managing  director  of  the  company ;  and  that 
the  sum  of  money  entered  in  the  transfer  of  the  shares  as  the  con- 
sideration was  in  reality  paid  to  Dr.  Grady  as  part  of  the  larger 
sum  which  was  handed  over  to  him  from  the  funds  of  the  com- 
pany. 

On  the  other  hand.  Dr.  Grady  deposed  that  he  had  personally 

agreed  with  Mr.  Sheridan  to  make  a  transfer  to  the  latter  of  the 

shares,  and  that  Mr.  Sheridan,  as  a  reason  to  induce  him  to  come 

to  terms  of  compromise,  offered  to  take  his  shares  off  his 

*  490    hands.    He  deposed  *  also  that  he  had  no  knowledge  or 

reason  to  believe  that  Mr.  Sheridan  was  to  hold  them  in 
trust  for  the  company. 

Mr.  Sheridan  made  no  affidavit. 

By  the  157th  section  of  the  company's  deed  of  settlement  it 
was  provided,  amongst  other  things,  that  it  sliould  not  be  lawful 
for  the  board  of  directors  under  the  powers  for  the  purpose  given 
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by  the  deed  to  purchase  any  share  or  shares  in  the  capital  of  the 
company  without  the  authority  and  sanction  of  a  general  meeting 
of  the  proprietors  and  members  of  the  company  previously  ob- 
tained. 

Mr.  T.  A,  BolertBy  for  Dr.  Grady.  —  Upon  the  evidence  as  it 
stands  Dr.  Grady  had  not  actual,  and  cannot  be  affected  with  con- 
structive, notice  that  Mr.  Sheridan,  when  taking  a  transfer  of  the 
shares  in  question,  in  March,  1859,  was  not  purchasing  on  his  own 
account.  His  name  ought,  therefore,  to  be  removed  from  the  list 
of  contributories,  either  on  that  ground,  Hollwey*9  Case,  (a)  or  on 
the  ground  of  the  manner  in  which  the  transaction  was  acquiesced 
in  and  confirmed  by  the  company. 

Mr.  Baily  and  Mr.  Karslake,  for  the  official  manager.  —  The 
evidence  is  sufficiently  clear  to  show  that  Dr.  Grady  must  have 
had  actual  notice  of  the  position  of  Sheridan-  in  the  matter  of  the 
transfer,  and  of  the  consequent  invalidity  of  the  transaction. 
Acquiescence  for  the  purpose  of  binding  the  company  is  out  of  the 
question. 

They  referred  to  Eyre^s  Case^  (6)  Ex  parte  Morgan^  (c)  Stan- 
hope*8  Case,  (d) 

♦  Mr.  Shebbeare,  for  the  creditors'  representative,  referred  *  491 
to  HichmoncTs  Eooecutors^  Case,  (c)  and  Lawes^s  Case,  (^r) 

A  reply  was  not  heard. 

The  Lord  Chancellor,  after  noticing  that  it  was  incumbent  on 
the  official  manager  to  establish  a  case  to  justify  the  Court  in 
wholly  disregarding  the  transfer  of  Dr.  Grady's  shares  to  Mr. 
Sheridan,  and  in  arriving  at  the  conclusion  that,  those  shares  still 
remained  vested  in  Dr.  Grady,  stated  the  facts  and  proceeded  as 
follows :  — 

There  is,  therefore,  the  direct  statement  of  Dr.  Grady,  and  the 
question  is,  whether  it  is  outweighed  and  disproved  by  the  evidentia 

(a)  1  De  G.  &  Sm.  777.  (d)  3  De  G.  &  Sm.  198. 

(6)  81  Beav.  177.  («)  3  De  G.  &  Sm.  96. 

(c)  1  Mac.  &  G.  225.  {g)  1  De  G.,  M.  &  G.  421. 
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rei  resulting  from  the  transaction  itself.  The  intrinsic  evidence 
resolves  itself  merely  into  the  facts  of  the  one  contract  being 
entered  into  at  the  same  time  as  the  other,  and  of  the  money  being 
paid  to  Dr.  Grady  in  one  sum,  which  included  the  consideration 
for  the  transfer.  But  I  am  not  of  opinion  that  I  can  infer  from 
that,  that  Dr.  Grady  knew  that  Mr.  Sheridan  was  to  hold  these 
shares  on  the  part  of  the  company,  or  that  he  was  in  reality  to 
become  the  assignee  of  them  as  the  property  of  the  company. 
Sheridan's  affidavit  might  have  contradicted  what  is  deposed  to  by 
Dr.  Grady.  There  is  nothing  said  either  by  the  solicitor  who 
acted  on  the  part  of  the  company  or  by  the  solicitor  of  Dr.  Grady, 
or  by  any  of  the  directors,  to  warrant  me  in  coming  to  the  conclu- 
sion that  the  statement  made  by  Dr.  Grady  is  erroneous  or  untrue. 
I  must  therefore  arrive  at  the  conclusion  that  the  transaction  wae 
that  which  Dr.  Grady  represents.  It  may  be  perfectly  true  that  it 
was  part  of  the  general  compromise.    It  is  very  possible 

*  492    that  *  the  directors  might  have  found  one  of  their  own  body, 

who,  in  order  to  avoid  the  exposure  in  the  action,  was 
willing  to  stand  in  the  shoes  of  Dr.  Grady.  It  is  very  possible 
that  tlie  money  might  not  be  paid  separately  and  distinctly  to  Dr. 
Grady,  but  Dr.  Grady  might  well  be  warranted  in  believing  that 
that  would  be  a  matter  of  arrangement  between  Mr.  Sheridan  and 
the  other  directors,  that  is,  between  Mr.  Sheridan  and  the  com- 
pany. I  cannot,  therefore,  arrive  at  the  conclusion  that  a  mere 
suspicion,  to  be  derived  from  the  mode  of  completing  the  transac- 
tion, when  the  fact  which  I  am  desired  to  infer  from  that  suspicion 
might  have  been  directly  proved  either  by  the  evidence  of  Sheridan 
or  by  the  evidence  of  the  solicitor,  is  to  be  placed  in  the  scale  as 
sufficient  to  weigh  down  the  positive  statement  of  Dr.  Grady. 

It  might  be  sufficient  to  rest  there,  but  I  am  by  no  means  dis- 
posed to  overlook  the  rest  of  the  case. 

Let  it  be  for  a  moment  assumed  that  Mr.  Sheridan,  in  point  of 
fact,  was  acting  on  behalf  of  the  company.  I  find  that  this  com- 
pany was  not  at  all  disqualified  from  purchasing  shares,  and  in 
that  particular  the  case  is  wholly  in  contrast  with  the  cases  which 
have  been  cited  at  the  bar.  It  approaches  much  more  nearly  to 
the  case  of  Bargate  v.  Shortridge^  (a)  which  was  decided  in  the 
House  of  Lords,  than  it  does  to  those  cases.    If  a  company  has  no 

(a)  6  H.  L.  Cas.  297. 
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power  to  do  a  particular  thing,  undoubtedly  neither  can  that  power 
be  given  to  the  company  by  the  agreement  of  the  shareholders, 
nor  can  the  particular  thing  be  inferred  to  have  been  done  legally 
merely  from  acquiescence  or  from  subsequent  delay  in  questioning 
the  transaction.  But  if  a  company  has  power  to  do  a  thing, 
and  if  there  be  only  requisite  a  particular  formality,  such  *  as  *  493 
the  consent  of  a  general  meeting  in  order  to  warrant  the 
exercise  of  that  power,  then  if  I  find  the  company  dealing  with  an 
individual  at  arms'  length  and  taking  a  transfer  of  shares,  duly 
completing  that  transfer,  entering  the  transfer,  and  entering  the 
transaction  in  books,  so  that  I  am  warranted  and  justified  in 
imputing  a  knowledge  of  it  to  every  shareholder,  I  am  fully  borne 
out,  not  only  by  the  reason  of  the  thing,  but  by  the  express 
authority  of  the  case  to  which  I  have  referred,  in  inferring  as 
against  the  company  that  the  formality  which  alone  is  wanting  to 
the  exercise  of  the  power  had  been  either  antecedently  supplied  or 
has  been  subsequently  added  to  the  transaction. 

It  has  been  said  in  answer  to  that,  that  Dr.  Grady  was  a  share- 
holder in  this  company.  That  does  not  in  the  smallest  degree 
make  the  matter  difierent  as  far  as  regards  the  inference  as  to  the 
observance  of  the  formality.  If  Dr.  Grady  was  a  shareholder,  as 
he  undoubtedly  was,  he  was  a  shareholder  dealing  at  arms'  length 
with  the  company.  The  company  proposed  that  he  should  put  an 
end  to  his  action,  and  they  engaged  that  they  would  take  a  trans- 
fer of  the  shares.  They  had  a  perfect  right  to  do  so  provided  the 
shareholders  either  subsequently  acquiesced  or  had  previously  given 
them  authority. 

I  am  of  opinion  that  I  am  perfectly  warranted  in  inferring  the 
fact  that  that  formality  was  not  wanting  from  the  combined  eflfect 
of  all  the  circumstances  of  the  case.  The  transfer  was  duly 
entered  in  the  books  of  the  company  on  the  4th  of  April,  1859. 
In  another  book,  called  the  ledger  of  the  company,  it  also  appears 
that  the  return  was  made  to  the  registration  ofiice  in  the  manner 
required  by  the  statute  on  the  30th  of  May,  1859.  In  that 
return  John  Sheridan  is  represented  as  the  holder  *  of  the  *  494 
twenty-five  shares  by  transfer  from  William  Grove  Grady, 
and  there  is  therefore  every  thing  required  for  a  valid  transaction, 
and  every  thing  that  was  necessary  to  give  notice  to  every  share- 
holder of  what  had  taken  place,  even  if  I  suppose  what  had  taken 
place  to  be  in  reality  a  purchase  by  the  company.    That  it  was  a 
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purchase  by  the  company  there  can  be  no  doubt.  That  that  would 
be  totally  immaterial  as  afifects  Dr.  Grady,  unless  he  had  notice  of 
it,  I  have  already  observed  ;  but  even  if  he  had  reason  to  believe 
it,  yet  if  I  find  the  transaction  dealt  with  in  the  manner  I  have 
described  and  acquiesced  in  by  the  shareholders  of  the  company 
for  more  than  two  years  after  the  regular  completion  of  it,  I  do 
not  go  beyond  that  which  reason  requires  and  authority  justifies  in 
holding  that  the  formality  of  the  consent  of  the  shareholders  must 
be  presumed  as  against  this  company. 

I  shall  therefore  direct  the  name  of  Dr.  Grady  to  be  taken  off 
the  list  of  contributories. 


•496  ♦In  the  Matter  of  THE  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849; 

AND 

In  the  Matter  of  THE  JOINT-STOCK  COMPANIES  WIND- 
ING-UP AMENDMENT  ACT,  1857 ; 

AND 

In  the  Matter  of  THE  BRITISH  PROVIDENT  LIFE  AND 
FIRE  ASSURANCE   SOCIETY. 

COLEMAN'S  CASE. 
1S63.    February  14,  21.    April  26.    Before  the  Lord  Chancellor  Lord  WxsT- 

BURT. 

C.  executed  the  deed  of  settlement  of  a  company,  which  provided  that  no  person 
should  be  entitled  to  the  rights  of  a  proprietor,  who  should  not  have  been 
previously  accepted  as  such  by  the  directors ;  that  no  person  purchasing 
shares  from  the  directors  should  be  considered  approved  by  the  board  as  a 
proprietor  until  he  should  have  paid  down  the  price,  and  that  upon  his 
making  such  payment  the  board  should  cause  his  name  to  be  entered  in  the 
register  of  shareholders  as  a  proprietor ;  that  every  person  who  should 
subscribe  for  or  take  or  purchase  or  acquire  any  shares  should  from  the 
time  of  the  entry  of  his  name  on  the  register  as  the  proprietor  be  consid- 
ered as  a  proprietor ;  that  ^very  entry  or  alteration  in  the  register  should, 
as  between  the  company  and  the  last  proprietor,  be  binding ;  and  that  the 
register  should,  as  between  the  company  and  every  person  claiming  to  be 
a  proprietor,  be  conclusive  evidence  on  behalf  of  the  company  to  show 
whether  he  was  a  proprietor. 
[384] 
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On  an  application  of  C.  to  be  removed  from  the  list  of  contribntories,  it 
appeared  that  the  managing  director,  S.,  had  induced  C.  to  execute  the 
deed  on  an  agreement  that  he  should  be  appointed  one  of  the  medical 
officers,  and  should  not  be  removed  except  for  misconduct.  It  further 
appeared  that,  after  a  correspondence  as  to  this  stipulation,  C.  insisted  that 
his  name  should  be  erased  from  the  list  of  shareholders  and  his  subscription 
cancelled.  8.  finally  engaged  that  the  shares  should  be  treated  as  forfeited, 
and  assured  C.  that  the  company  would  treat  his  signature  to  the  deed  of 
settlement  as  a  nullity.  No  entry  relating  to  this  transaction  appeared  in 
the  company^s  books,  except  an  entry  in  the  minutes  of  a  meeting  of  the 
directors  afler  the  execution  of  the  deed,  to  the  effect  that  300  shares  were 
allotted  to  C,  who  however  never  made  nor  was  required  to  make  any  pay- 
ment in  respect  of  deposit  or  otherwise,  nor  received  any  communication 
whatever  from  the  company  until  after  an  order  had  been  made  for  wind- 
ing it  up.    Hdd  — 

lat.  That  the  contract  made  between  S.  &  C,  even  if  binding  in  equity,  which 
{semble)  it  was  not,  was  not  within  the  powers  of  the  directors  under  the 
deed  of  settlement.^ 

2dly.  That  C,  notwithstanding  his  execution  of  the  deed,  never  was  a  share- 
bolder,  nor  had  entered  into  a  binding  contract  to  become  one. 

3dly.  That  if  C.  was  a  shareholder,  it  was  competent  to  an  extraordinary  board 
of  directors  to  declare  his  shares  forfeited,'  and  semble,  that  that  course 
would,  under  the  circumstances  of  the  case,  have  been  assumed  by  the 
Court  to  have  been  taken,  if  it  had  been  clear  that  C.  had  ever  become 
a  shareholder  under  the  deed. 

This  also  was  an  adjourned  summons,  haying  for  its  object  the 
removal  of  the  name  of  Mr.  Coleman  from  the  list  of  contribu- 
tories  of  the  same  company. 

*  The  material  facts,  documents,  and  arguments  will  be   *  496 
found  sufficiently  stated  in  the  Lord  Chancellor's  judg- 
ment. 

Mr.  Jesselj  for  Mr.  Coleman. 

Mr.  Baily  and  Mr.  Karslcikej  for  the  official  manager. 

Mr.  Shebhearey  for  the  creditors'  representative. 

The  following  cases  and  statutes  were  referred  to:  BeW9 
CtMe,  (a)  Ayre^B  Case,  (6)  WooUaston^a  Case,  (c)  Richmond's  Exec- 

(a)  22  Beav.  36.  (c)  '4  De  G.  &  J.  437. 

(6)  26  Beav.  618. 

^  See  Bartends  Case,  4  De  6.  &  J.  68,  and  cases  in  note  (1). 
'  See  Knight's  Case,  L.  B.  2  Ch.  Ap.  822 ;  Barton's  Case,  4  De  6.  &  J.  46. 
VOL.  I.  26  [  886  ] 
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utoT^  Case^  (jcC)  NicoVs  Casey  (6)  BrockweWa  Casey  (c)  The 
National  Exchange  Company  of  Glasgow  v.  DreWy  (d)  Bargate  v. 
Shortridgey  (a)  7  &  8  Vict.  c.  110,  §  49 ;  19  A  20  Vict.  c.  47. 

April  25. 

The  Lord  Chancellor.  —  In  the  month  of  January,  1867,  the 
British  Provident  Life  and  Fire  Assurance  Society  was  desirous  of 
obtaining,  a  transfer  to  itself  of  the  business  of  the  Diadem  Life 
Insurance  Company. 

The  present  applicant,  Mr.  Coleman,  was  a  holder  of  200  shares 
in  the  Diadem  Company,  and  was  also  one  of  the  medical  officers 
of  that  company. 

On  the  8th  of  January,  1857,  it  was  resolved  by  the  board  of 

directors  of  the  British  Provident  Society  that  Mr.  Sheridan,  the 

managing  director,  should  be  authorized  to  sell  to  the  share- 

*  497   holders  in  the  Diadem  Company  *  shares  in  the  British 

Provident  at  12^.  6(2.  per  share  in  lieu  of  the  first  call  of 
one  pound  per  share.  It  does  not  appear  that  this  resolution  was 
authorized  by  any  general  meeting  of  shareholders. 

Mr.  Coleman  was  afterwards  pressed  by  Mr.  Sheridan  to  take 
shares  in  the  British  Provident  Society,  and  it  was  agreed  between 
Mr.  Sheridan  and  Mr.  Coleman,  by  a  letter  of  Mr.  Coleman  dated 
the  17th  of  January,  1857,  answered  by  Mr.  Sheridan  on  the  19th 
of  January,  1857,  that,  in  consideration  of  Mr.  Coleman  trans- 
ferring to  the  British  Provident  Society  the  200  shares  he  held  in 
the  Diadem  Company  and  of  his  paying  the  sum  of  lOOi.,  he 
should  receive  300  shares  in  the  British  Provident  Society,  and 
sliould  be  appointed  medical  officer  of  the  British  Provident  Soci- 
ety for  the  district  of  East  London. 

On  the  20th  of  January,  1857,  Mr.  Sheridan  induced  Mr.  Cole- 
man to  execute  the  deed  of  settlement  of  the  British  Provident 
Society  as  a  shareholder  for  800  shares,  but  before  execution  Mr. 
Coleman  again  stipulated,  not  only  that  he  should  be  appointed 
one  of  the  medical  officers,  but  that  he  should  not  be  removed 
from  tliat  office  except  for  misconduct,  a  condition  which  was 
assented  tp  by  Mr.  Sheridan. 

It  appears  that  Mr.  Sheridan  afterwards  desired  to  retire  from 

(a)  8  De  G.  &  Sm.  96.  (d)  2  M'Queen,  103. 

(6)  3  De  G.  &  J.  387.  (0  6  H.  L.  Cm.  297. 

(c)  4  Drew.  206. 
[386] 
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the  engagement  that  Mr.  Coleman's  appointment  should  be  a  per- 
manent one,  and  an  angry  correspondence  ensued,  in  which  Mr. 
Coleman  insisted  that  his  name  should  be  erased  from  the  list  of 
shareholders  and  his  subscription  cancelled,  and  Mr.  Sheridan 
appears  to  have,  by  a  letter  dated  the  31st  of  January,  1857, 
engaged  that  Mr.  Coleman's  shares  should  be  treated  as  for- 
feited, and  afterwards,  by  a  letter  to  Mr.  Coleman  *  dated  *  498 
the  2d  of  February,  1857,  he  assured  Mr.  Coleman  that 
the  company  would  treat  his  signature  to  the  deed  of  settlement 
as  a  nullity. 

No  entry  relating  to  this  transaction  appears  in  the  books  of  the 
company,  except  an  entry  in  the  minutes  of  a  meeting  of  the 
directors  of  the  22d  of  January,  1857,  after  the  deed  had  been 
signed,  to  the  effect  that  800  shares  were  allotted  to  Mr.  Coleman ; 
but  it  is  the  fact  that  Mr.-  Coleman  was  never  required  to  make  any 
payment  in  respect  of  deposit  or  otherwise,  and  that  he  never 
received  any  notice  or  communication  whatever  from  the  British 
Provident  Society  as  a  shareholder  until,  the  affairs  of  the  com- 
pany having  in  the  mean  time  passed  into  other  hands,  Mr.  Cole- 
man received  a  letter  dated  the  8th  of  November,  1858,  demanding 
payment  of  600Z.  as  the  deposit  and  amount  of  calls  on  300  shares, 
to  which  he  replied  by  denying  that  he  was  a  shareholder  in  the 
company. 

His  shares  in  the  Diadem  Company  do  not  appear  to  havQ  been 
transferred  to  the  British  Provident  Society,  and  the  case  against 
him,  therefore,  rests  on  the  fact  of  his  having  executed  the  deed 
of  settlement  for  300  shares. 

The  date  of  the  winding-up  order  is  March,  1861. 
It  was  contended  before  me  that  Mr.  Coleman  ought  to  be  re- 
lieved in  equity  from  his  position  of  shareholder  in  the  company, 
because  his  execution  of  the  deed  of  settlement  had  been  obtained 
by  a  fraudulent  representation  made  by  Sheridan  whilst  acting  as 
the  authorized  agent  of  the  company  in  the  sale  of  its  shares. 

This   argument    proceeds   on    the   admission   that    the 
•  legal  status  or  character  of  shareholder  was  complete  at   •  499 
the  time  when  the  winding-up  order  was  made,  and  seeks  to 
have  it  annulled  on  the  ground  of  fraud  and  imposition. 

But  it  seems  to  have  been  decided,  that  if  there  be  an  equity 
to  avoid  a  contract  to  take  shares  in  a  company  on  the  ground  of 
misrepresentation  by  a  director  or  agent  of  the  company,  which 

[887] 


*  499  CA8B9  IN   CHANCEBT. 

contract  has  been  legally  completed  and  no  proceeding  taken  to  set 
it  aside  before  the  winding-up  order,  it  is  not  available  to  the 
shareholder  as  a  defence  against  being  made  a  contributory. 

I  do  not  stop  to  examine  these  cases  or  the  reasoning  on  which 
they  are  founded,  because  I  think  the  true  inquiry  in  the  present 
case  is  whether  the  status  and  character  of  a  shareholder  in  this 
company  was  complete  in  Mr.  Coleman  before  this  winding-up 
order  was  made ;  and  this  depends  on  the  provisions  in  the  deed 
of  settlement. 

By  the  149th  clause  of  the  deed  it  is  provided  "  that  no  person 
shall  be  registered  as  a  proprietor  of  shares  in  the  society,  nor 
entitled  to  exercise  any  of  the  rights  or  privileges  of  a  proprietor, 
who  shall  not  have  previously  been  accepted  as  such  by  the  direc- 
tors in  conformity  with  the  provisions  herein  contained."  And  by 
the  152d  clause  it  is  provided  "  that  the  board  of  directors  shall 
cause  all  sales  for  or  on  behalf  of  the  society  to  be  made  for  ready 
money,  except  where  they  consider  it  may  be  injurious  to  the 
interests  of  the  society  or  where  it  would  not  be  practicable," 
and  then,  when  they  sliall  sell  for  credit,  they  shall  take  security 
for  the  money.  By  the  157th  section  it  is  provided  "  that,  not- 
withstanding any  thing  hereinbefore  contained,  it  shall  not 

*  500    be  lawful  for  the  board  of  directors,  under  the  powers  *  here- 

inbefore contained,  to  sell  any  share  or  shares  in  the  capital 
of  the  society,  except  shares  forfeited  on  non-payment  of  calls  or 
instalments,  nor  to  purchase  any  share  or  shares  without  the 
authority  and  sanction  of  a  general  meeting  of  the  proprietors 
and  members  of  the  society  previously  in  that  behalf  obtained.'* 
And  by  the  158th  section  it  is  further  provided  "  that  no  person 
purchasing  any  share  or  shares  from  the  board  of  directors  shall 
be  considered  approved  by  the  board  as  fit  to  be  a  proprietor  of 
such  share  or  shares  until  he  or  she  shall  have  paid  down  the  price 
required  for  the  same,  or  so  much  of  such  price  as  shall  be  re- 
quired to  be  paid  at  the  time  of  his  or  her  purchasing  such  share 
or  shares,  and  upon  his  or  her  making  such  payment  the  board  of 
directors  shall  cause  his  or  her  name,  at  the  expense  of  the  society, 
to  be  entered  in  the  register  of  shareholders  as  proprietor  of  such 
share  or  shares."  By  the  168th  section  it  is  also  provided  "  that 
all  existing  certificates  of  shares  shall  be  called  in  and  cancelled," 
and  then  it  goes  on  to  direct  that  the  deed  of  covenant  shall  be 
executed  by  every  shareholder,  and  that  certificates  shall  be  sent 
[888] 
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to  him  before  he  is  entitled  to  rank  as  a  shareholder.  By  the  169th 
section, "  that  the  board  of  directors  shall  not  only  cause  the  name 
and  place  of  residence  of  every  proprietor  of  shares  in  the  capital 
of  the  society  to  be  entered  in  the  register  of  shareholders,  but 
shall  also  cause  to  be  entered  in  such  register  the  name  and  place 
of  residence  of  every  other  holder  for  the  time  being  of  shares  in 
the  same  capital,  and  the  number  of  shares  belonging  to  such 
proprietor  or  other  holder."  By  the  198th  section  it  is  further 
stipulated  and  provided,  "  that  every  person  wlw,  after  the  date  of 
these  presents,  shall  either  subscribe  for,  or  take,  or  purchase,  or 
acquire,  either  from  the  board  of  directors  or  by  any  other  means, 
any  share  or  shares  in  the  capital  of  the  society,  shall,  as  to 
the  share  or  shares  so  subscribed  for,  *  taken,  purchased,  or  *  501 
acquired,  be,  from  the  time  of  his  or  her  name  being  entered 
in  the  register  of  shareholders  as  the  proprietor  of  such  share  or 
shares,  considered  a  proprietor  of  the  society  so  far  as  may  relate 
to  the  instalments  or  calls  which  may  thereafter  be  called  for  or 
made  in  respect  of  such  share  or  shares,  and  as  to  all  other  duties, 
obligations,  claims,  and  demands  in  respect  of  the  same  share  or 
shares."  By  the  203d  section  it  is  provided  that,  whenever  there 
is  any  alteration,  a  corresponding  alteration  shall  be  made  in  the 
register :  and  by  the  204th,  that  every  entry  or  alteration  in  the 
register  shall,  as  between  the  society  and  the  last  proprietor,  be 
binding :  and  by  the  205th  it  is  declared  "  that  previously  to  the 
entry  in  the  register  of  shareholders  of  the  name  of  any  person 
as  a  new  proprietor  of  any  share  or  shares  in  the  capital  of  the 
society,  it  shall  not  be  necessary  for  the  board  of  directors  to 
inquire  whether  such  share  or  shares  hath  or  have  been  effectually 
vested  in  such  person  or  not ;  it  being  the  true  intent  and  mean- 
ing of  these  presents  that  if  the  name  of  any  person  shall  have 
been  improperly  entered  in  the  register  of  shareholders  as  the 
proprietor  of  any  share  or  shares,  such  person,  as  between  him  or 
her  and  the  other  proprietors  for  the  time  being  of  the  society, 
shall  be  a  proprietor  of  the  society  to  all  intents  and  purposes  in 
respect  of  such  share  or  shares."  By  the  206th  "  that  the  register 
of  shareholders  shall,  as  between  the  society  and  every  person 
claiming  to  be  a  proprietor  of  the  society  in  respect  of  any  share 
or  shares,  be  conclusive  evidence  on  behalf  of  the  society  to  show 
whether  he  or  she  is  a  proprietor  of  the  society  in  respect  of  such 
share  or  shares."     By  the  208th  the  certificates  are  also  to  be 
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evidence  of  the  title  to  shares ;  and  by  the  224th  section,  it  is 

provided  "  that  upon  the  neglect  or  refusal  of  any  proprietor,  or  of 

the  husband  of  any  female  proprietor,  or  of  the  executor  or 

*  602    administrator  of  any  deceased  proprietor  *  or  other  holder 

of  shares  in  the  capital  of  the  society  to  pay  any  instalment 
within  three  calendar  months  after  the  day  mentioned  in  the  circular 
letter  for  payment  thereof,  or  upon  the  neglect  or  refusal  of  any 
person,  after  his  or  her  being  approved  of  as  a  proprietor  by  the  board 
of  directors,  to  execute  within  the  time  herein  prescribed  such  deed 
of  covenant  as  herein  is  mentioned,  then  and  in  such  case  it  shall 
be  lawful  for  an  extraordinary  board  of  directors  specially  called 
for  that  purpose  to  declare  that  the  share  or  shares  of  "  such  pro- 
prietor "  shall  be  forfeited." 

Prom  this  examination  of  the  provisions  of  the  deed  of  settle- 
ment four  conclusions  may  be  derived.  First.  That  the  contract 
made  by  Mr.  Sheridan  with  Mr.  Coleman,  even  if  binding  in  equity, 
which  I  think  it  was  not,  was  not  within  the  powers  of  tlie  direc- 
tors under  the  deed  of  settlement.  The  whole  transaction  might 
have  been  repudiated  by  the  shareholders,  and  might  properly 
therefore  be  abandoned  by  the  directors  and,  to  use  the  words  of 
Mr.  Sheridan's  letter,  treated  as  a  nullity:  Secondly.  That  Mr. 
Coleman,  notwithstanding  his  execution  of  the  deed,  never  was  a 
shareholder  under  the  deed.  He  could  not  be  approved  by  the 
board  of  directors  as  a  shareholder  (which  is  made  a  necessary  act) 
until  he  had  paid  his  purchase-money ;  but  he  never  paid  or  was 
asked  to  pay  any  part  of  it ;  he  never  received  any  certificates ; 
was  never  entered  in  the  register  of  shareholders,  from  which  time 
only  could  he  be  considered  a  proprietor  or  member ;  and  at  the 
date  of  the  winding-up  order,  therefore,  he  could  not  have  claimed 
to  be  a  member  of  the  company.  Thirdly.  That  the  register  of 
shareholders  is  expressly  made  the  exclusive  evidence  of  being  a 
shareholder,  a  provision  which  is  in  strict  conformity  with  the 

19th  section  of  the  Joint-stock  Companies  Act  of  1866; 

*  608    whereby  it  is  provided,  that  no  *  notice  of  any  trust,  ex- 

pressed or  implied  or  constructive,  shall  be  entered  on  the 
register  or  receivable  by  the  company ;  and  that  every  person  who 
has  accepted  any  share  in  a  company  registered  under  the  Act,  and 
whose  name  is  entered  in  the  register  of  shareholders,  and  that  no 
other  person  (except  a  subscriber  to  tlie  memorandum  of  associa* 
tion  in  respect  of  the  shares  subscribed  for  by  him)  shall  for  the 
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purposes  of  the  Act  be  deemed  to  be  a  shareholder;  and  with 
similar  provisions  in  the  earlier  and  subsequent  statutes.  Fourthly. 
That,  if  Mr.  Coleman  was  a  shareholder,  it  was  competent,  under 
the  circumstances  of  the  case,  to  an  extraordinary  board  of  direc- 
tors to  declare  his  shares  to  be  forfeited,  a  course  which  Mr.  Sheri- 
dan in  his  letter  of  the  31st  of  January,  1857,  promised  should 
be  taken,  and  which  I  should  have  no  hesitation  in  assuming, 
under  the  circumstances  of  this  case,  to  have  been  taken,  if  it  was 
clear  that  Mr.  Coleman  ever  had  become  under  this  deed  of  settle- 
ment proprietor  of  the  shares  in  question.  For,  from  the  time  of 
his  execution  of  the  deed  down  to  the  dissolution  of  the  company,  he 
is  never  put  on  the  register  or  in  any  manner  recognized  or  claimed 
to  be  a  shareholder ;  and  this  fact,  added  to  the  other  circum- 
stances of  the  case,  would  warrant  tlie  presumption  I  have  stated. 
But  my  opinion  is,  that  Mr.  Coleman  never  became  a  share- 
holder in  this  company  in  conformity  with  the  deed  of  settlement, 
and  that  there  never  existed  any  binding  contract  between  Mr.  Cole- 
man and  the  company  that  he  should  become  a  shareholder  therein. 
Direct,  therefore,  that  his  name  be  removed  from  the  list  of  con- 
tributories. 


♦In  the  Matter  of  THE  JOINT-STOCK  COMPANIES    ♦604 
WINDING-UP  ACTS,  1848  and  1849 ; 

AND 

In  the  Matter  of  THE  JOINT-STOCK  COMPANIES   WIND- 
ING-UP AMENDMENT  ACT,  1857 ; 

AND 

In  the  Matter  of  THE    BRITISH    PROVIDENT    LIFE    AND 
FIRE    ASSURANCE    SOCIETY. 

LANE'S    CASE. 

1863.    Noyember  11,  13.    Before  the  Lord  Chancellor  Lord  Westburt. 

Where  the  deed  of  settlement  of  a  joint-stock  company  provided  that  the 
directors  should  not  be  at  liberty  to  purchase  shares  without  the  sanction  of 
a  general  meeting  previously  obtained :  Held^  that  it  was  sufficient  if  that 
sanction  were  obtained  before  the  agreement  was  finally  concluded,  and  that 
the  directors  might  in  the  mean  time  treat  and  enter  into  a  conditional  con- 
tract for  the  purchase  of  shares. 
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Edd^  also,  that  sach  sanction  might  be  inferred  from  conduct  of  the  company. 

Hdd^  abo,  that  it  is  the  duty  of  a  company  to  keep  exact  minutes  of  what  takes 
place  at  their  general  meetings,  and  that  if  those  minutes  are  not  forthcoming* 
it  must  be  assumed  that,  whatever  ought  in  conformity  with  the  antecedent 
proceedings  of  the  directors  to  have  been  then  submitted  to  the  shareholders, 
was  actually  so  submitted. 

Hdd^  also,  that  a  company  transferring  shares  previously  transferred  to  them 
thereby  ratify  the  former  transfer,  and  that  the  circumstance  of  the  shares 
bearing  the  same  numbers  is  evidence  of  their  identity. 

Where  directors  had  bought  shares  on  behalf  of  a  company  in  consideration  of 
annuities  to  be  paid  by  the  company,  part  of  whose  business  it  was  to  grant 
annuities,  and  the  annuities  had  been  paid  out  of  the  funds  of  the  company,  and 
balance-sheets  of  the  accounts  of  the  company  had  been  prepared  for  the 
general  meetings,  lidd^  that  the  company  must  be  assumed  to  have  assented 
to  the  purchase. 

The  29th  section  of  the  7  &  8  Vict.  c.  110,  which  required  the  approval  of  the 
shareholders  to  contracts  in  which  directors  were  interested,  held  not  appli- 
cable to  the  case. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  KiN- 
DERSLEY  dated  the  3d  of  August,  1863,  and  settling  the  appellant, 
Mr.  Lane,  upon  the  list  of  contributories  of  the  same  company. 

The  material  facts  of  the  case  sufficiently  appear  from  the  Lord 
Chancellor's  judgment. 

Mr.  Glasse  and  Mr.  F.  H.  Shebbeare^  for  the  appellant,  referred 
to  Bargate  v.  Shortridgcj  (a)  Ghrcuiy^a  Case,  (6)  Be  Saxon  Life 
Assurance  Society,  (c) 

•  606        *  Mr.  Karslahe  (^Mr.  Baily  with  him),  for  the  official  man- 

ager, referred  to  Ex  parte  Morgan,  (i)  Lawes^e  Case,  (e) 
Stanhope's  Case,  (^)  ColemarHs    Case,  (K)  and  Mun£s  Case,  (i) 

Mr.  Shehheare^  for  the  creditors*  representative,  referred  to  7  & 
8  Vict.  c.  110,  §  29. 

Mr.  Glasse,  in  reply,  referred  to  Doe  d.  Pennington  v.  Taniere.  (*) 

(a)  6  H.  L.  Cas.  297.  (e)  1  De  G..  M.  &  G.  421. 

(6)  Supra,  p.  488.  (g)  3  De  G.  &  Sm.  198. 

(c)  2J.  &H.  408.  (A)  5upra,  p.  495. 

(d)  1  Mac.  &  G.  225.  (t)  22  Beav.  55. 
(A;)  12  Q.  B.  (N.  S.)  998.  See  pages  1018,  1014. 
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The  Lord  Chancellor.  —  I  entirely  agree  with  the  Vice-Chan- 
cellor  in  the  position  that  Mr.  Lane  cannot  be  held  to  have  legally 
denuded  himself  of  these  shares,  unless  he  has  done  so  in  conform- 
ity with  the  provisions  of  the  deed  of  settlement.  In  dealing  with 
a  joint-stock  company,  the  provisions  of  that  deed  must  be  observed. 
The  question  Is  one  of  fact,  whether  there  is  evidence  before  me 
that  the  transaction  has  been  carried  on  in  conformity  with  the 
deed ;  whether  the  circumstances  are  such  as  enable  me  to  pre- 
sume, and  render  it  my  duty  to  presume,  that  the  deed  has  been 
complied  with,  or  whether  the  circumstances  are  such  as  estop  the 
company  from  denjring  that  the  provisions  of  their  deed  have  been 
duly  observed. 

It  is  material  to  have  regard  to  the  course  of  dealing,  and  to  the 
transactions  which  have  taken  place  on  the  part  of  the  company, 
after  the  delivery  up  to  them  of  the  shares  by  Mr.  Lane. 

*  It  appears  that  Mr.  Lane  was  originally  a  director  of   *  506 
the  company.    I  quite  agree  with  the  remark,  that  to  him, 
therefore,  complete  knowledge  of  the  provisions  of  the  deed  must 
be  ascribed.    He  ceased  to  be  a  director  of  the  company  some  time 
in  the  year  1855. 

He  had  originally  subscribed  for  or  agreed  to  take  300  shares 
in  the  capital  of  the  company.  It  does  not  appear  that  the  final 
certificates  of  these  shares  were  ever  issued  to  him.  All  that 
appears  to  have  been  issued  to  him  was  a  number  of  what  are 
called  the  scrip  certificates.  In  the  latter  part  of  the  year  1855, 
Mr.  Lane  was  desirous  of  parting  with  these  shares,  either  by  sale 
of  then*  to  another  person,  or  by  a  sale  and  surrender  of  them  to 
the  company.  He  made  a  proposition  accordingly ;  that  proposi- 
tion was  brought  before  the  board  of  directors ;  and  it  was  referred 
by  them  to  Mr.  Sheridan,  the  managing  director,  to  consider  and 
see  in  what  manner  the  proposition  could  be  carried  into  effect. 
Mr.  Lane  on  the  25th  of  January  attended  at  the  ofSce,  and  was 
then  informed  by  Mr.  Sheridan,  that  he  either  had  disposed  or 
could  dispose  of  the  shares ;  but  he  required  Mr.  Lane  to  surren- 
der, and  it  was  agreed  that  Mr.  Lane  should  surrender,  the  shares. 
It  was  also  agreed  that  he  should  in  lieu  of  them  receive  from  the 
company  two  annuities,  one  on  his  wife's  life,  and  one  on  his  own, 
it  being  part  of  the  business  of  the  company  to  grant  such  annui- 
ties. Mr.  Sheridan  represented  to  Mr.  Lane,  that  the  consideration 
for  the  annuities  would  be  a  sum  of  400Z.,  and  Mr.  Sheridan  re- 
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quired  a  special  gratuity  from  Mr.  Lane  of  the  sum  of  30i.  in 
respect  of  Mr.  Sheridan's  own  personal  conduct  in  the  transaction. 
Mr.  Lane  accordingly  gave  to  Mr.  Sheridan  a  check  for  ISOl.  So 
that  he  gave  the  300/.  which  had  been  paid  on  the  shares  together 
with  a  sum  of  100/.,  and  these  two  sums  represented  the 

*  507    purchase-money  *  of  the  annuities ;  the  extra  30/.  being  the 

gratuity  to  Mr.  Sheridan. 

I  cannot  imagine  that  the  question  of  the  validity  of  the  trans- 
action as  between  Mr.  Lane  and  company  is  to  be  affected  by  the 
circumstance  that  Mr.  Slieridan  received  a  gratuity  of  30/.  It 
was  a  very  improper  transaction  as  between  Mr.  Sheridan  and  tlie 
company.  It  might*  have  entitled  the  company  to  demand  from 
Mr.  Sheridan  that  sum  of  30/.  But  it  could  not  impair  or  affect 
the  validity  of  the  transaction  as  between  Mr.  Lane  and  tlie  com- 
pany, if  in  other  respects  it  was  not  open  to  objection. 

In  pursuance  of  this  agreement  Mr.  Lane  delivered  to  Mr. 
Sheridan  the  scrip  certificates  which  Mr.  Lane  had  in  his  posses- 
sion, and  received  from  the  company  some  memorandum,  or  was 
assured  that  some  entries  had  been  made,  by  which  the  annuities 
of  18/.  each  had  been  secured  to  him  and  his  wife.  All  this  was 
completed,  as  I  understand  the  evidence,  in  the  month  of  January, 
1856. 

There  was  a  provision  in  the  deed  of  settlement  of  the  company 
that  an  annual  general  meeting  should  be  held.  And  the  157th 
clause  of  the  deed  provides  that  the  directors  shall  not  be  at 
liberty  "  to  purchase  any  share  or  shares  without  the  authority 
and  sanction  of  a  general  meeting  of  the  proprietors  and  members 
of  the  company  previously  in  that  behalf  obtained." 

It  is,  however,  impossible  to  understand  this  clause  as  neces- 
sarily meaning  that  the  directors  shall  obtain  the  approbation  of 
a  general  meeting  before  they  treat  for  the  purchase  of  any  shares ; 
for  the  treaty  would  have  to  be  matured  as  to  its  terms 

*  508    before  those  terms  could  be  *  submitted  to  a  general  meet- 

ing ;  and  what  must  have  been  intended  was,  that  tlie 
general  meeting  should  have  an  opportunity  of  knowing  the  terms 
upon  which  the  shares  were  proposed  to  be  purchased  on  behalf  of 
the  company.  It  would  consequently  be  quite  competent  to  the 
directors  to  proceed  by  treaty  and  negotiation,  and  even  to  enter 
into  a  conditional  contract,  provided  only  that  ultimately  the 
sanction  of  a  general  meeting  was  obtained.  This  word  "  pre- 
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viously  "  has  been  considered  in  the  Court  below  as  if  its  mean- 
ing was  previously  to  any  proposal,  previously  to  any  treaty, 
previously  to  the  contract  being  considered.  I  am  not  of  opinion 
that  this  is  the  correct  meaning  of  the  term.  I  hold  the  mean- 
ing of  the  term  to  be  this,  that  the  sanction  of  the  general  meet- 
ing shall  be  obtained  to  the  contract,  that  is,  to  the  contract  when 
matured  and  finished,  subject  only  to  the  condition  that  this  assent 
and  approbation  shall  be  something  previous  to  the  contract  being 
concluded  and  binding  the  company,  and  binding  of  course  also 
the  other  contracting  party.  The  word  "  previously  "  then,  con- 
sistently with  its  proper  meaning  and  consistently  with  the  rea- 
sonable intent  and  object  of  the  clause,  must  be  considered  to 
mean  previously  to  the  transaction  becoming  finally  valid  and 
binding. 

That  being  so,  what  I  have  now  to  consider  is  this :  whether 
this  contract,  concluded  so  far  as  it  could  have  been  concluded 
between  Mr.  Lane  and  the  directors  in  the  month  of  January, 
1856,  has  or  has  not  been  subsequently  sanctioned  by  the  company 
at  a  general  meeting,  modo  et  formd  as  required  by  this  section  of 
the  deed.  And  here  I  hold  myself  not  only  at  liberty,  but  bound, 
to  draw  all  those  conclusions  against  the  company  which  might  be 
reasonably  drawn  from  the  conduct  of  an  individual,  and  may 
here  be  reasonably  drawn  from  the  conduct  of  the  company, 
which  in  this  respect  is  to  be  *  treated  as  an  individual.  *  509 
What,  then,  are  tiie  acts  that  were  subsequently  done  by 
the  company  ? 

I  pass  over  for  the  moment  the  scanty  evidence  which  the  com- 
pany brings  forward  of  the  immediately  subsequent  general  meet- 
ing and  what  occurred  there,  passing  over  it  only  with  this 
observation  for  the  present,  that  it  was  the  duty  of  the  company 
to  keep  exact  and  accurate  minutes  of  what  took  place  at  their 
general  meetings,  and  that  if  those  minutes  are  not  forthcoming 
it  must  be  assumed  as  against  the  company  that  whatever  the 
directors  ought  to  have  brought  forward  at  that  general  meeting, 
whatever  then  ought  in  conformity  with  the  antecedent  proceedings 
of  the  directors  to  have  been  submitted  to  the  shareholders,  that 
was  actually  so  submitted. 

I  find  then,  subsequently  to  the  general  meeting,  that  200  of 
these  shares  were  actually  transferred  by  the  company  to  a  gentle- 
man of  the  name  of  Goosey  for  a  sum  of  200/. ;  and  this  dealing 
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with  the  shares,  it  will  be  observed,  could  not  have  been  taken  by 
the  company  except  on  the  basis  of  the  company  having  duly 
acquired  the  shares,  and  such  an  acquisition  could  not  have  been 
made  except  in  conformity  with  the  157th  section.  This  subse- 
quent Act  of  ownership  by  the  company,  which,  against  them,  is 
pregnant  with  the  fact,  that  they  had  duly  become  owners,  is  duly 
entered  in  their  books.  And  not  only  did  they  enter  this  trans- 
action as  a  legitimate  act  of  ownership  over  the  shares,  but  they 
proceeded  to  make  a  call  on  the  new  allottee  or  assignee  of  these 
shares  in  respect  of  a  sum  of  1002.,  being  a  call  at  the  rate  of  10». 
per  share. 

The  matter  does  not  rest  there.    The  company  return  the 

*  610    transaction  to  the  public  registry  office,  and  in  the  *  books 

of  the  public  registry  the  transaction  is  entered,  so  far  as 
Mr.  Sheridan  is  concerned,  in  terms  which  state  that  200  of  these 
shares  had  been  transferred  to  the  company. 

The  dates  appear  to  be  these :  the  transfer  made  by  the  com- 
pany to  Mr.  Goosey  is  dated  in  the  company's  books  the  21st  of 
February,  1856.  The  return  to  the  office  is  entered  in  the  public 
book  on  the  22d  of  February,  1856.  No  doubt  the  return  had 
been  made  to  the  office  of  the  transfer  or  surrender  by  Sheridan 
some  days  previously  to  the  time  when  the  new  assignment  was 
made  to  Goosey,  but  probably  the  entry  was  not  made  in  the  public 
book  of  the  registrar's  office  until  tlie  22d  of  February,  which  is 
one  day  after  the  date  of  the  assignment  to  Goosey.  There  was 
here,  therefore,  a  public  announcement  to  the  whole  world  of  a  fact 
which  ought  to  have  been  known  to  the  shareholders,  and  which  I 
must  take  to  have  been  known  to  the  shareholders  at  the  meeting ; 
that  200  of  these  shares  had  been  transferred  to  and  accepted  by 
the  company. 

Then  the  next  thing  I  find  is  this,  that  the  other  100  shares 
are  not  only  dealt  with  by  the  company  but  are  assigned  by  them 
in  different  portions  to  five  other  individuals,  who  were  returned 
to  the  public  registry.  At  all  events,  upon  an  examination  of  the 
matter,  there  was  no  evidence  produced  in  support  of  the  hypo- 
thesis of  Mr.  Karslake,  that  there  had  been  a  double  issue  of  shares 
under  the  same  numbers.  Neither  was  there  any  evidence  to 
show  that  the  allotment  had  been  previously  made ;  and  upon  the 
official  manager  being  asked,  on  his  appeal  to  the  entry  in  the 
books,  whether  there  was  any  date  in  the  entry,  he  said  there  was 
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not.  I  must  assume  that  if  shares  are  entered  as  allotted  to  five 
persons,  and  bear  the  same  numbers  with  the  shares 
*  originally  allotted  to  Mr.  Lane,  and  the  scrip  certificates  *  511 
of  which  were  delivered  up  by  him,  the  allotment  to  the 
five  persons  was  subsequently  made.  The  100  shares  appear  to 
have  been  allotted  to  five  persons  in  the  books,  and  those  100 
shai-es  previously  allotted  to  Mr.  Sheridan  appear  on  the  public 
registry  now  as  held  by  those  five  individuals.  It  appears  impos- 
sible to  reconcile  the  acts  and  conduct  on  the  part  of  the  company 
with  any  other  hypothesis  than  this,  that  the  company  had  legiti- 
mately and  rightfully  become  the  possessors  of  those  shares 
originally  held  by  Mr.  Lane. 

But  the  matter  does  not  even  rest  there.  The  company  not  only 
dealt  with  these  shares  in  the  manner  which  I  have  described,  but 
they  paid  the  annuities  regularly  during  1857  and  1858.  They 
made  default  in  payment  in  1859,  and  legal  proceedings  having 
been  taken,  new  directors  investigated  the  whole  subject,  and  the 
company  gave  its  promissory  note  for  the  arrears  of  the  annuities, 
which  note  was  afterwards  taken  up.  I  have  a  transaction,  there- 
fore, recognized  in  a  variety  of  ways  during  several  successive 
years. 

With  the  light  then  which  I  ought  to  derive  from  these  circum- 
stances, and  the  conclusions  with  which  they  are  pregnant  against 
the  company,  I  come  to  consider  the  evidence  of  what  took  place 
at  the  general  meeting.  There  was  a  general  meeting  immedi- 
ately after  the  transaction,  on  the  10th  of  April,  1856.  There 
were  also  other  general  meetings.  Now  a  foundation  of  all  just 
presumption  is  undoubtedly  this,  that  what  ought  to  have  been  done 
at  that  meeting  must  be  taken  to  have  been  done  unless  there  be 
evidence  to  the  contrary.  There  can  be  no  doubt  that  under  these 
circumstances  it  was  right  and  proper,  and  the  duty  of  the  direc- 
tors, to  bring  before  the  shareholders  that  particular  trans- 
action *  which  had  been  thus  completed  and  acted  upon,  *512 
and  in  respect  of  which  there  had  been  the  siibsequent  deal- 
ing with  these  300  shares. 

.  Then  is  there  any  thing  in  addition  to  this  general  ground  of 
presumption  which  would  induce  me  to  draw  the  conclusion  that 
the  matter  was  before  the  shareholders  at  that  meeting  ?  We  find 
that  a  balance  sheet  is  made  out  for  the  express  purpose  of  being 
produced  to  the  shareholders  at  that  meeting.    I  undoubtedly  deal 
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with  this  company  in  no  severe  manner  if  I  take  it  for  granted 
that  the  balance  sheet  was  explained  to  the  shareholders,  and  that 
the  shareholders  understood  the  balance  sheet  before  they  adopted 
it  and  passed  the  resolution  which  they  did.  The  balance  sheet 
contains  on  the  one  side  ''  amount  received  as  annuity  purchase- 
money  450i."  It  contains  on  the  other  side  an  entry  of  "  deposit 
returned  "  generally,  which  would  be  deposits  paid  when  there  had 
been  no  issue  of  shares,  and  then  a  marked  entry  ^^  deposit 
returned  on  shares  800/."  The  "deposit  returned  on  shares" 
must  mean  deposit  returned  on  shares  which  had  been  issued.  Am 
I  not  then  to  infer  that  this  particular  transaction  (and  there  is 
no  other  to  which  it  can  be  referred  than  the  transaction  with  Mr. 
Lane)  was  explained  to  the  shareholders  or  understood  by  the 
shareholders  ? 

The  Yice-Chancellor  has  said  that  it  was  per  se  insufficient  to 
give  full  information.  But  it  was  not  the  duty  of  Mr.  Lane  to 
make  the  entry.  It  was  the  duty  of  the  directors  to  make  the 
entry.  It  was  the  duty  of  the  shareholders  to  ascertain  to  what 
the  entry  referred ;  and  I  conceive  myself  bound  to  draw  the  con- 
clusions, first,  that  this  entry  referred  to  the  particular  transaction, 
for  there  is  no  suggestion  of  any  other  transaction  which  it 

*  613    was  intended  to  denote ;  and  secondly,  that  the  entry*  was 

understood  by  the  shareholders.  And  therefore,  upon  the 
ground  of  the  general  duty  of  the  directors  to  bring  this  before  the 
shareholders,  and  on  the  ground  that  there  is  an  entry  in  the  bal- 
ance sheet,  which  I  must  take  the  shareholders  to  have  understood, 
I  tliink  that  I  am  warranted  in  inferring  that  the  transaction  was 
made  known  to  the  shareholders  at  that  general  meeting. 

Then  is  there  any  thing  in  any  manner  to  rebut  this  presumption 
or  to  weaken  the  force  of  this  conclusion  ?  It  was  the  duty,  as  I 
have  said,  of  the  company  to  keep  accurate  entries  of  the  business 
transacted  at  that  meeting.  A  book  is  produced  which  is  called  a 
minute-book,  containing  the  minutes  of  the  meeting.  The  minutes 
of  this  particular  meeting  are  most  important,  but  they  are  not 
completed  in  any  way,  neither  are  they  signed  by  the  chairman  or 
the  secretary.  I  do  not,  therefore,  derive  from  that  book  any  thing 
that  rebuts  the  presumption  or  weakens  the  conclusion  at  which  I 
have  arrived. 

I  adhere  to  the  principle  which  I  stated  in  Chradtfi  Casej  (a) 

(a)  Supra,  pp.  4S8,  492. 
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and  whicb  appears  to  me  consistent,  not  only  with  reason  and  good 
sense,  but  witli  authority,  namely,  that  if  a  company  has  power  to 
do  a  thing,  and  if  there  be  only  requisite  a  particular  formality, 
such  as  the  consent  of  a  general  meeting,  in  order  to  warrant  the 
exercise  of  that  power,  and  if  a  company  be  found  dealing  with  an 
individual  at  arms'  length,  taking  a  transfer  of  shares,  duly  com- 
pleting the  transfer  and  entering  the  transaction  in  the  books  of 
the  company,  the  Court  is  justified  and  warranted  in  imputing  a 
knowledge  of  it  to  every  shareholder,  and  also  in  inferring  against 
the  company  that  the  consent  of  the  general  meeting  was 
given  to  the  •transaction.  By  adhering  to  that  principle  I  *514 
not  only  satisfy  the  law,  that  the  requisitions  of  the  deed 
must  be  abided  by,  but  I  satisfy  moral  justice ;  and  I  hold  that  a 
transaction  of  this  kind  could  not  have  been  dealt  with  by  the 
company  in  the  manner  in  which  it  has  been  dealt  with,  unless  it 
had  been  formally  completed  in  the  manner  required  by  the  deed. 
I  find  a  meeting  at  which  the  thing  might  have  been  done,  and  at 
which  it  is  plain  from  the  balance  sheet  that  it  was  one  of  the  sub- 
jects submitted  to  the  shareholders.  I  find  nothing  presented  to 
me  to  show  that  it  was  not  considered  at  the  meeting ;  and  there- 
fore, in  the  absence  of  any  evidence  to  the  contrary,  I  presume 
and  conclude  that  the  surrender  of  these  shares  to  the  company 
was  assented  to  and  approved  of  by  the  shareholders  at  the  meeting 
that  was  held  on  the  10th  of  April,  1856,  and  that  in  consequence 
of  that  the  subsequent  transactions  and  dealings  with  these  shares 
were  entered  into  by  the  company. 

Perhaps  I  am  wrong  in  speaking  of  this  consent  of  the  share- 
holders as  a  mere  formality.  I  do  not  mean  by  the  use  of  that 
expression  to  .weaken  at  all  the  necessity  of  the  fact  being  found. 
There  can  be  no  valid  surrender  or  transfer  without  it,  and  there- 
fore, when  the  Court  arrives  at  the  conclusion  that  the  transfer  is 
valid  and  efTectual,  it  must  arrive  at  that  conclusion  through  the 
medium  of  first  finding  the  fact  that  the  consent  of  the  sharehold- 
ers at  the  meeting  was  given  to  the  transaction.  The  Vice-Chan- 
cellor,  therefore,  and  myself  agree  undoubtedly  in  the  principles  on 
which  the  case  is  to  be  considered.  We  difier  unfortunately  in 
this,  that  the  Yice-Chancellor  thought  he  was  not  at  liberty  to  draw 
that  presumption,  which,  under  the  circumstances  of  the  case,  I 
think  it  my  duty  to  draw. 
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I  am  not  aware  that  there  are  any  other  grounds  upon 
*515  *  which  an  opposition  to  the  application  has  been  made 
before  me.  The  great  argument  has  been  in  some  degree, 
perhaps,  superfluous,  —  the  necessity  of  abiding  by  the  deed, 
That  might  have  been  taken  for  granted.  The  other  argument 
was,  that  in  the  absence  of  any  thing  to  prove  the  fact  of  the  sur- 
render having  been  submitted  to  the  general  meeting,  the  presump- 
tion cannot  be  drawn  that  it  was  considered  and  assented  to.  I 
differ  entirely  from  that  argument.  I  adhere  to  the  grounds  and 
reasons  for  making  this  presumption,  which  are  stated  in  Grady's 
Case,  and  which  exist  to  my  mind  in  the  present  case  in  a  stronger 
degree  than  they  did  in  Grady's  Case. 

On  the  whole,  I  consider  myself  bound  to  hold  that  this  gentle- 
man, Mr.  Lane,  was,  by  reason  of  the  assent  of  the  general  meet- 
ing held  on  the  10th  of  April,  1856,  validly  divested  of  the  SOO 
shares  held  by  him,  which  must  be  taken  and  considei-ed  to  have 
been  lawfully  purchased  from  and  assigned  by  him  to  the  use  of  the 
company,  and  that  he  ought  not,  therefore,  to  have  been  included 
in  the  list  of  contributories.  I  must  reverse  the  order  of  the  Vice- 
Ghancellor. 

[His  Lordship  then  made  the  order,  the  terms  of  which  are  set 
out  below,  remarking  however  with  respect  to  the  official  manager, 
that  his  Lordship  did  not  view  with  favour  an  attempt  to  go  back 
so  far  as  was  here  attempted  to  be  done,  when  there  were  other 
representatives  of  the  shares  already  liable  :  and  after  referring  to 
an  argument  advanced  on  behalf  of  the  creditors'  representative, 
founded  on  the  7  &  8  Vict.  c.  110,  §  29,  as  to  contracts  of  directors 
with  their  companies,  which  his  Lordship  held  to  have  no  appli- 
cation to  the  circumstances  of  the  present  case,  his  Lordship 
added :]  — 

I  should  mention  also,  that  I  consider  Mr.  Knight's  affida- 
♦  616  vit  as  furnishing  no  ground  for  presuming,  that  *  nothing 
was  done  at  the  meeting,  because  all  he  deposes  to  is  this, 
that  there  was  no  general  meeting  at  which  this  particular  trans- 
action was  approved  of,  a  thing  which  it  is  utterly  impossible  he 
could  know.  I  cannot  accept  that  statement.  If  there  had  been 
an  entry  in  the  books  of  the  company  formally  and  regularly  made, 
it  might  have  been  of  more  weight. 
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The  following  are  the  terms  of  the  order :  — 

"  His  Lordship  being  of  opinion  that  the  shareholders  of  the  said 
society  had  notice  of  the  purchase  by  the  directors  of  the  shares 
numbered  3524  to  3623  and  4981,  5180  inclusive  from  the  said 
George  Lane,  and  that  he  was  thereby  validly  divested  of  the 
said  shares  and  ought  not  to  be  included  in  the  list  of  contrib- 
utories  of  the  said  society,  doth  order,  that  the  order  dated 
the  3d  of  August,  1863,  be  reversed  so  far  as  the  same  directs 
that  the  name  of  the  said  George  Lane  be  settled  on  the  list  of 
contributories  for  300  shares ;  and  it  is  ordered,  that  the  bOOL 
deposited  with  the  official  manager  of  the  said  society,  as  in  the 
memorandum  dated  the  4th  of  August,  1863,  mentioned,  (a)  be 
returned  to  the  said  George  Lane  ;  and  it  is  ordered,  that  the  costs 
of  the  said  official  manager  and  creditors'  representatives  of  this 
application  consequent  thereon,  and  the  costs  of  the  said  George 
Lane  of  and  occasioned  by  his  name  having  been  placed  on  the 
list  of  contributories,  and  of  and  occasioned  by  the  hearing  of  the 
adjourned  summons  in  Court,  be  ascertained  by  the  Judge  charged 
with  the  winding-up  of  the  said  society,  and  that  such  costs  be 
retained  and  paid  out  of  the  assets  of  the  said  society," — Reg.  Lib. 
A.  1863,  fol.  2166. 


•TOPHAM  V.  THE  DUKE  OF  PORTLAND.^     *517 

1863.      January  12,  13,  14,  16.      February  14.      August  1.     December  5. 
Before  the  Lords  Justices. 

The  donee  of  a  power  of  appointing  portions  among  his  younger  children 
appointed  a  double  share  to  a  younger  child  without  previous  communica- 
tion with  him.  But  it  appeared  from  the  instructions  for  the  appointment, 
that  its  purpose  as  to  half  of  the  double  share  was  that  it  should  be  held  in 
trust,  and  the  income  accumulated  during  the  life  of  the  appointee  and' 
twenty-one  years  afterwards,  or  until  the  successor  to  the  title  of  the 
appointor  should  direct  the  half  of  the  double  share  and  accumulations  to 


(a)  A  sum  which  the  Vice-Chancellor  had  ordered  the  appellant  to  deposit 
as  part  of  the  call  made  upon  him,  as  the  terms  of  not  submitting  to  the  order 
during  the  long  vacation. 

^  S.  C.  affirmed,  11  H.  L.  Cas.  32. 
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be  paid  to  EDother  cbild  who  had  been  exdnded  hj  reason  of  an  intended 
marriage  disliked  by  the  appointor.  In  the  absence  of  sach  direction  the 
half  of  the  doable  share  and  accumulations  were  intended  to  be  paid  to  the 
appointee.  The  appointee  soon  afler  the  appointment  executed  a  deed 
settling  the  moiety  accordingly.     Held, — 

1.  That  if  the  appointment  and  subsequent  settlement  could  be  held  to  be  one 

transaction,  the  provisions  for  accumulation  and  for  the  control  of  the 
appointor's  successor  in  title  oyer  the  appointed  fund  could  not  be  rejected 
as  mere  excess,  so  as  to  give  the  moiety  to  the  excluded  child. 

2.  That  the  purpose  of  the  appointment  as  to  the  moiety,  although  uncommnni- 

cated,  vitiated  it  as  to  that  portion,  but  as  to  that  portion  only. 

A  settlor  intending  to  exclude  one  of  his  children  from  a  settled  annuity,  in  the 
event  of  an  intended  and  disapproved-of  marriage,  unless  the  settlor^s 
successor  in  title  should  otherwise  direct,  gave  instructions  to  that  effect 
for  a  settlement,  which  was  prepared  so  as  to  vest  the  annuity  in  trustees 
in  trust  to  pay  it  to  the  child  and  her  sister,  or  either  of  them  to  the 
exclusion  of  the  other,  in  such  shares  as  the  successor  to  his  title  should 
appoint,  and  subject  thereto  to  the  two  children  equally.  The  successor 
first  appointed  one  year's  annuity  to  the  sister  without  any  previous  com- 
munication with  her,  and  afterwards  caused  to  be  prepared  for  her  signature 
an  order  to  her  bankers  directing  them  to  carry  a  moiety  to  a  trust  account. 
She  signed  the  order,  and  afterwards  the  successor  appointed  to  her  the 
whole  annuity,  which  continued  to  be  paid  over  to  the  trust  fund  under  the 
same  order.  Held,  that  the  appointment  was  a  fraud  on  the  power,  and 
that  the  intention  of  the  donor  of  the  power  could  only  be  collected  from 
the  deed  creating  it.^ 

A  title  cannot  be  derived  under  a  fraud  upon  a  power  in  the  absence  of  valuable 
consideration.* 

In  considering  whether  or  not  a  particular  appointment  is  a  fruud  upon  the 
power,  although  the  motive  with  which  the  power  was  exercised  may  not 
be  regarded,  the  purpose  may.' 

The  rights  of  the  persons  entitled  in  default  of  appointment  under  a  power  can 
be  defeated  only  by  its  bond  fide  exercise. 

The  general  rule  laid  down  in  Dauheny  v.  Coc]d>um  (1  Meriv.  626),  that  where 
an  appointment  is  made  for  a  bad  purpose  the  bad  purpose  affects  the 
whole  appointment,^  does  not  apply  to  cases  in  which  the  evidence  enables 
the  Court  to  distinguish  what  is  attributable  to  an  authorized  from  what  is 
attributable  to  an  unauthorized  purpose.^ 

The  questions  raised  by  these  appeals,  which  were  from  a  deci- 
sion of  the  Master  of  the  Bolls,  reported  iu  the  Slst  volume  of 

>  See  Kerr  F.  &  M.  (1st  Am.  ed.)  267  d  seq. 
'  See  post,  569,  note  (I),  and  cases. 

»  See  Kerr  F.  &  M.  (1st  Am.  ed.)  272 ;  Duke  of  Portland  v.  Topham,  11  H. 
L.  Cas.  54 ;  In  re  Huish^s  Charity,  L.  R.  10  £q.  8,  9. 
«  See  Kerr  F.  &  M.  (1st  Am.  ed.)  272. 

»  See  Carver  v,  Richards,  27  Beav.  488 ;  Ranking  v.  Bamet,  12  W.  R.  566. 
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Mr.  Beavan's  Reports,  (a)  related  to  the  operation  and  validity 
of  appointments  made,  as  to  some  of  them  by  the  late,  and 
as  to  others  of  them  by  the  *  present,  Duke  of  Portland,    *  518 
under  powers  vested  in  them  respectively,  and  the  following 
statement  is  in  substance  taken  from  the  judgment  of  the  Lord 
Justice  Turner. 

The  first  appointment  in  question  was  one  made  by  the  late  Duke 
of  Portland  under  a  power  contained  in  a  settlement  dated  the  8th 
of  June,  1814,  which  was  founded  upon  a  settlement  made  upon 
his  marriage  with  the  late  duchess  in  the  year  1795. 

At  the  date  of  this  settlement  of  1814  there  were  eight  daughters 
and  younger  sons  of  the  marriage,  and  by  the  settlement  a  sum  of 
40,000Z.  was  secured  upon  some  estates  in  the  County  of  Notting- 
ham belonging  to  the  Portland  family  for  portions  of  younger 
children.  The  estates  were  limited  to  trustees  for  a  term  of  one 
thousand  years  for  securing  the  portions,  and  the  trusts  of  the 
term  were  declared  to  be,  after  the  decease  of  the  duke,  —  to  levy 
and  raise  for  the  portion  or  portions  of  as  well  the  eight  daughters 
and  younger  sons  of  the  duke  by  the  duchess  his  wife  as  the  chil- 
dren of  the  same  duke  and  duchess  thereafter  to  be  born  the  sum 
of  40,000i.,  and  to  pay  and  divide  the  same  unto  or  between  such 
daughters  and  younger  sons  and  future  children  respectively,  or 
any  one  or  more  of  them,  entire,  or  in  such  parts,  shares,  and  pro- 
portions, and  at  such  ages,  days,  and  times,  and  subject  to,  with 
and  under  such  provisos,  conditions,  and  limitations  over,  being  for 
the  benefit  of  some  or  one  of  such  daughters  and  younger  children 
and  future  children,  as  the  duke  and  duchess  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation  and  new 
appointment,  to  be  sealed  and  delivered  by  them  respectively  in  the 
presence  of  and  to  be  attested  by  two  or  more  credible  witnesses, 
should  direct  or  appoint ;  and  for  want  of  such  joint  direc- 
tion or  appointment,  then  as  the  survivor  of  them  *  should  *  519 
after  the  death  of  the  other  of  them  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation  and  new 
appointment  so  executed  and  attested  as  aforesaid,  or  by  his  or 
her  last  will  and  testament  in  writing,  or  any  codicil  or  codicils 
thereto,  to  be  signed  by  him  or  her  in  the  presence  of  and  attested 
by  the  like  number  of  witnesses,  direct  or  appoint ;  and  in  default 

(a)  Page  625. 
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of  such  direction  or  appointment,  or  in  case  the  same  should  not 
extend  to  the  whole  of  the  40,000Z.,  then  to  pay  the  whole  thereof 
or  so  much  thereof  whereof  there  should  be  no  such  direction  or 
appointment  as  aforesaid,  unto  or  equally  between  or  amongst  all 
such  daughters  and  younger  sons  and  future  children,  share  and 
share  alike. 

By  another  settlement,  made  upon  the  marriage  of  the  late  duke 
and  duchess,  another  sum  of  40,000Z.  was  provided  for  portions  of 
younger  children,  and  was  secured  upon  estates  in  Scotland 
belonging  to  the  late  duchess,  and  a  power  of  appointment  similar 
to  the  power  contained  in  the  settlement  of  1814  was  given  to  the 
late  duke. 

One  of  the  eight  younger  children  mentioned  in  the  settlement 
of  1814  having  afterwards  become  the  eldest  son,  there  were  in 
the  result  seven  younger  children  of  the  late  duke  and  duchess ; 
all  of  whom  attained  twenty-one.  Of  these  younger  children  two 
afterwards  died,  and  their  interests  in  the  suit  were  represented  by 
the  defendant  the  Duke  of  Portland.  Two  others  of  them  married, 
and  one-sixth  of  each  of  the  sums  of  40,000Z.  was  appointed  to  each 
of  them,  thus  disposing  of  13,333?.  6«.  8c?.,  part  of  each  of  those 
sums.  The  three  other  younger  children  were  the  plaintiff  Lady 
Mary  Topham,  then  Lady  Mary  Bentinck,  the  defendant  Lord 
Henry  Bentinck,  and  the  defendant  Lady  Harriet  Bentinck. 

♦  520    No  further  appointment  of  any  part  of  *  either  of  the  above- 

mentioned  sums  of  40,000?.  was  made  until  the  month  of 
October,  1848,  and  26,666?.  13«.  4c?.,  part  of  each  of  those  sums, 
was  therefore  then  remaining  unappointed. 

Before  the  month  of  October,  1848,  however,  the  following  events 
had  occurred. 

Sometime  in  or  before  the  month  of  June,  1843,  the  plaintiflF 
Lady  Mary  Topham,  then  Lady  Mary  Bentinck,  became  engaged 
to  marry  Sir  William  Topham,  and  this  proposed  marriage  was 
much  objected  to  by  the  late  duke. 

On  the  29th  of  June,  1843,  the  late  duke  and  duchess  executed 
a  deed  of  that  date,  not  in  controversy  in  the  suit,  by  which  money 
and  stock  were  assigned  and  covenanted  to  be  transferred  to  and 
into  the  names  of  the  present  Duke  of  Portland  and  Lord  George 
Bentinck,  upon  trust  to  pay  the  income  thereof  to  tlie  late  duchess 
for  her  life ;  and  after  her  death  upon  trust  to  set  apart  so  much 
and  such  portion  of  the  trust  fund,  the  annual  dividends,  interest, 
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or  income  arising  wherefrom  to  be  calculated  at  a  rate  not  exceed- 
ing SL  per  cent  per  annum  would  realize  not  less  than  800Z.  ster- 
ling, to  be  held  upon  the  trusts  thereinafter  declared.  Then  the 
trusts  of  that  fund  were  declared  to  be  these,  —  upon  trust  that 
the  trustees  should  stand  possessed  thereof  and  of  the  dividends, 
interest,  and  annual  income  to  arise  or  be  received  therefrom,  upon 
trust  during  the  life  of  Lady  Mary  Topham ;  and  provided  the  then 
Duke  of  Portland  during  his  life,  or,  after  his  decease,  the  person 
who  thenceforward  and  for  the  time  being  during  the  life  of  Lady 
Mary  Topham  should  be  Duke  of  Portland,  by  any  deed  or  deeds 
to  be  sealed  and  delivered  by  him  in  the  presence  of  one  or  more 
credible  witness  or  witnesses,  and  to  be  attested  by  the  same 
*  witness  or  witnesses,  and  either  with  or  without  power  of  *  521 
revocation  and  new  appointment,  should  so  direct  or  appoint 
but  not  otherwise,  —  to  pay  and  apply  an  annual  sum  not  exceed- 
ing 8001.  sterling  out  of  the  dividends,  interest,  and  annual  income 
to  arise  or  become  payable  out  of  this  trust  fund,  or  if  need  should 
be  by  and  out  of  a  sufficient  portion  from  time  to  time  of  the  prin- 
cipal of  the  trust  fund,  unto  or  for  the  benefit  of  Lady  Mary  Top- 
ham during  her  life,  to  be  payable  and  paid  to  her  at  such  time  or 
times  and  in  such  manner  and  form  and  under  and  subject  to  such 
provisos,  restrictions,  and  limitations  as  should  be  expressed  or 
declared  in  or  by  such  direction  or  appointment ;  and  subject  to 
the  aforesaid  trust  and  power  and  to  the  exercise  thereof,  upon 
trust  during  the  life  of  Lady  Mary  to  stand  possessed  of  the  divi- 
dends, interest,  and  annual  income  for  Lord  Henry  Bentinck,  his 
executors,  administrators,  and  assigns. 

The  result,  therefore,  was  that  certain  sums  of  money  and  stock 
producing  800Z.  a  year  were  settled  lipon  trust,  if  the  Duke  of 
Portland  for  the  time  being  should  so  appoint,  to  pay  the  income 
to  Lady  Mary  Topham  for  her  life,  but  not  to  make  any  payment 
to  her  except  such  appointment  should  be  made  by  the  Duke  of 
Portland  for  the  time  being. 

All  this  was  subject  to  a  prior  life-interest  in  the  late  duchess. 

In  the  year  1844  the  late  duchess  died.  Soon  after  her  death 
the  late  Duke  sent  the  defendant  Lord  Henry  to  the  plaintifi'  Lady 
Mary,  to  use  his  influence  to  induce  her  to  break  off  her  proposed 
marriage,  and  to  tell  her  that  if  it  took  place  he  should  leave  away 
from  her  every  thing  in  his  power ;  and  Lady  Mary  then  or 
before  that  time  agreed  not  to  marry  during  the  late  *  duke's    *  522 
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life.  The  late  duke,  however,  was  not  satisfied  with  this  agree- 
ment on  her  part,  and  on  the  4th  of  August,  1844,  he  wrote 
to  Mr.  Heaton  Ellis,  the  manager  of  his  property  in  England,  a 
letter  in  which,  with  reference  to  the  trusts  created  by  the  deed  of 
the  29th  of  June,  1843,  he  expressed  himself  as  follows:  "Lord 
Titchfield  [meaning  the  present  Duke  of  Portland]  and  I  are  both 
of  opinion  that  Lord  Henry  ought  to  sign  a  memorandum  showing 
his  understanding  of  the  nature  of  the  trust  and  the  intended 
application  of  the  accumulations,  and  the  contingency  on  which  it 
depends." 

Mr.  Ellis  then  drew  up  a  memorandum  to  be  signed  by  Lord 
Henry  Bentinck,  and  which  was  accordingly  signed  by  him.  This 
memorandum  was  as  follows  :  — 

"  Lazinauld,  Sept.  1, 1844. 

"  Memorandum.  —  Having  given  an  order  on  Messrs.  Drum- 
mond  to  invest  half-yearly  in  November  and  May  400Z.  in  my 
name  in  the  new  3iZ.  per  cent  stocks,  and  to  accumulate  the  divi- 
dends, I  hereby  declare  that  I  will  stand  possessed  of  the  fund  to 
be  so  produced  during  the  life  of  my  sister  Lady  Mary  Bentinck, 
in  trust  to  be  p^id  to  her  or  applied  for  her  benefit  at  such  time 
and  in  such  manner  as  my  father  or  the  Duke  of  Portland  for  the 
time  being  may  in  writing  direct. 

"  It  is  understood,  in  case  of  no  such  direction  in  the  lifetime  of 
my  said  sister,  that  the  fund  produced  by  such  investments  is  to 
belong  to  me  or  my  representatives  absolutely. 

"  Henry  Bentinck." 

The  order  on  Messrs.  Drummond  mentioned  in  this  memoran- 
dum was  taken  by  Mr.  Ellis  to  Messrs.  Drummond,  and  was  acted 
upon  by  them. 

Matters  stood  thus  until  about  the  month  of  September, 
*  523  *  1848,  when  the  late  duke  entered  into  communication  with 
Mr.  Ellis  on  the  subject  of  appointing  the  unappointed  part 
of  the  40,000Z.  secured  by  the  settlement  of  1814,  and  expressed 
to  Mr.  Ellis  his  wish,  as  appeared  upon  the  evidence,  to  appoint  a 
double  share  to  one  of  his  children,  by  which  one  who  was  to  be 
excluded  might  benefit.  A  correspondence  then  ensued  between 
the  late  duke  and  Mr.  Ellis.  On  the  27th  of  September,  1848, 
Mr.  Ellis  wrote  to  the  late  duke  as  follows :  — 
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"  Harley  Street,  27th  September,  1848. 

"  My  Lord,  —  •  .  .  With  respect  to  the  division  of  the  40,000Z. 
charged  on  the  English  estate  for  younger  children's  portions  (and 
this  is  a  guide  too  to  what  would  be  done  in  Scotland),  I  have 
oleared  up  every  doubt  on  my  mind,  and  will  now  submit  the 
facts. 

"  Your  Grace  and  the  duchess  appointed  one-seventh  (5714Z. 
5».  8id,)  to  Lady  Charlotte  Denison  on  her  marriage,  and  after 
Lady  Caroline's  decease  made  another  appointment  of  952Z.  7«. 
lid.j  thus  giving  Lady  Charlotte  6666Z.  18«.  4(i.,  or  one-sixth  of 
the  fund.  One-sixth  (QQ66L  13«.  4d.)  was  also  appointed  to  Lady 
Howard. 

"  Your  Grace  paid  the  money  down  in  both  cases,  and  thus 
became  a  creditor  on  the  settled  estate  to  that  amount. 

"  If  nothing  were  now  done,  the  legal  division  at  your  Grace's 
death  would  be  this :  Your  executors  would  have  a  claim  to  these 
two-sixths  actually  paid,  viz.  13,333i.  6«.  8c?.,  and  the  residue 
unappointed,  viz.  26,666Z.  13«.  4d.,  would  be  divided  into  five 
equal  parts.  One-fifth  to  the  executors  of  your  Grace  as  repre- 
sentative of  Lady  Caroline,  viz.  5333^  6«.  8d.  Another 
fifth  to  ditto  as  representative  of  Lord  George,  *  5333/.  6«.  8d.  *  524 
And  to  Lady  Harriet,  Lady  Mary,  and  Lord  Henry  each 
one-fifth,  or  5333Z.  6«.  8d. 

"But  your  Grace  has  the  power  of  dividing  the  remaining 
26,666Z.  13«.  id.  in  any  way  you  please  among  younger  children. 

"  If  the  same  course  be  pursued  as  before,  a  further  sum  of 
13332.  68.  8(2.  each  would  be  appointed  to  Lady  Charlotte  Denison 
and  to  Lady  Howard,  and  to  secure  an  equal  division  an  appoint- 
ment should  be  made  of  8000Z.  to  Lady  Harriet,  to  Lady  Mary 
and  to  Lord  Henry.  .  . 

"  C.  Heaton  Ellis." 

On  the  4th  of  October,  1848,  the  late  duke  answered  this  letter 
thus: — 

^^  I  understand  this  to  be  the  state  of  affairs  on  which  I  have 
consulted  you:  — 

"  JEngliah  Funds. 

"  1.  That  there  is  now  divisible  a  sum  of  26,6662.  13«.  4d. 
"  2.  That  I  may  divide  it  in  any  manner  I  please. 
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.  '^  8.  That  in  order  to  make  an  equal  division  8000Z.  should  be 
given  to  mj  two  unmarried  daughters  each,  and  to  Lord  Henry  an 
equal  sum,  amounting  in  the  whole  to  the  sum  of  24,O00Z. 

"4.  That  the  remainder,  26661.  13«.  4rf.,  should  be  divided 
between  my  two  married  daughters. 

"  This  being  the  case,  I  would  propose  now  to  give  this  last- 
named  sum  immediately  to  them. 

"  With  respect  to  the  other  24,000Z.,  I  propose  to  follow  the 
same  course  with  respect  to  it  as  was  pursued  in  1843,  and  on  the 
same  principle.  That  is,  I  would  give  SOOOi.  to  Lady  Harriet,  and 
two  shares  of  8000Z.  each  to  Lord  Henry,  of  which  he  should 
*  525  hold  one  in  *  trust,  as  in  the  former  case  subject  to  any  dis- 
tribution which  the  Duke  of  Portland  for  the  time  being 
might  direct.  I  do  not  know  whether  you  will  see  any  objection 
to  pursue  a  diflFerent  course  on  this  occasion  from  what  was  pur- 
sued on  the  last.  If  there  is  none,  I  would  propose  to  do  this 
rather  by  deed  than  by  will.  .  . 

"  There  remains  the  Scotch  settlement. 

"  My  own  belief  is  (but  I  may  be  mistaken)  that  the  sum  of 
40,000Z.  settled  on  the  Scotch  estates  has  not  been  touched.  If 
that  is  the  case,  and  it  can  be  done,  I  think  it  would  be  right,  and 
Lord  Titchfield  is  of  the  same  opinion,  to  settle  it  in  the  same 
manner  as  the  English  sum,  and  to  make  of  it  an  immediate  dis- 
tribution." 

On  the  6th  of  October,  1848,  Mr.  Ellis  again  wrote  to  the  late 
duke  as  follows :  — 

"...  All  your  Grace's  wishes  can  be  fulfilled.  There  will  be 
an  appointment  of  1333Z.  68.  8d.  to  Lady  Charlotte  Denison ;  the 
same  to  Lady  Howard  (the  money  in  these  two  cases  to  be  paid  at 
once)  ;  an  appointment  also  by  deed  of  8000Z.  to  Lady  Harriet  and 
of  8000Z.  to  Lord  Henry,  payable  at  your  decease  ;  and,  lastly,  the 
appointment  by  deed  of  80002.  on  the  same  principle  as  in  the 
deed  of  1843,  subject  to  the  direction  of  the  Duke  of  Portland  for 
the  time  being.  This  last  has  alone  as  to  form  required  considera- 
tion and  care,  as  all  acts  do  when  in  execution  of  a  power  not 
quite  simple.  It  will,  however,  be  made  perfectly  safe.  The  pre- 
cise form  which  is  preferable  is  not  yet  settled.  Lady  Margaret 
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Harriet  (not  Henrietta)  and  Lady  Mary  are,  I  believe,  the  correct 
names.  Greater  exactness  is  desired  in  a  deed  than  in  a  will. 
These  appointments  will  be  prepared  at  once,  and  may  be  ready, 
I  think,  by  the  middle  of  next  week." 

Then  he  referred  to  the  charge  of  40,000Z.  on  the  Scotch 
estates. 

*  The  late  duke  and  Mr.  Ellis  were  at  the  same  time  *  626 
corresponding  with  Mr.  Melville,  the  duke's  Scotch  agent, 

on  the  subject  of  appointments  to  be  made  of  the  unappointed 
part  of  the  40,000Z.  charged  on  the  Scotch  estates. 

On  the  8th  of  October,  1848,  the  duke  wrote  to  Mr.  Melville 
thus,  apparently  having  received  some  deeds  from  him  :  — 

'^  My  intention  is  to  do  this :  to  make  up  the  sums  already 
given  to  Lady  Charlotte  Denison  and  Lady  Howard  to  the  sum  of 
8000Z.  each,  thus  adding  to  each  1333/.  6«.  8d. ;  to  give  8000Z.  to 
Lady  Margaret  Harriet ;  to  give  8000/.  to  Lord  Henry  Bentinck  ; 
to  give  8000/.  to  ditto  on  trust  to  accumulate,  and  the  fund  to  be 
applied  in  such  manner  as  the  Duke  of  Portland  for  the  time 
being  may  direct.     I  propose  to  pay  down  these  sums. 

*'  A  deed  to  the  same  effect  is  in  preparation  in  London  and  I 
will  direct  Mr.  Heaton  Ellis  to  send  you  a  copy  of  it,  in  order  that 
the  deed  to  be  prepared  in  Scotland  may  be  in  conformity  to  it, 
supposing  always  that  there  may  be  no  objection  to  it." 

And  on  the  16th  of  October,  1848,  Mr.  Ellis  also  wrote  to  Mr. 
Melville  in  these  terms :  — 

"  Harley  Street,  16th  October,  1848. 
"  Sir, —  .  .  •  His  Grace,  not  long  since,  wrote  to  me :  I  think 
it  would  be  right,  and  Lord  Titchfieldis  of  the  same  opinion,  that 
the  40,000/.  charged  on  the  Scotch  estates  (for  younger  children) 
should  be  settled  in  the  same  way  as  the  English  sum,  and  to 
make  of  it  an  immediate  distribution. 

*  "  As  to  the  English  40,000/.,  the  duke  having  appointed    *  627 
and  paid  6666/.  13«.  4d.,some  time  since,  to  Lady  Charlotte 
Denison,  he  now  appoints  and  pays  to  her  1333/.  6«.  8c/. 

"  He  appoints  and  pays  now  1333/.  6«.  8d.  to  Lady  Howard  de 
Walden  under  the  same  circumstances,  and  he  now  appoints  and 
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pays  8000Z.  to  Lady  Margaret  Harriet  Cavendish  Bentinck,  and 
IGftOOL  to  Lord  Henry  William  Cavendish  Bentinck,  taking 
assignments  to  himself  in  each  case,  as  on  former  occasions  from 
Lady  Charlotte  Denison  and  Lady  Howard. 

"  The  simple  and  correct  course  will,  therefore,  I  conceive,  be 
(the  two  sums  of  6666Z.  13«.  4td.  having  been  also  already  ap- 
pointed and  paid  to  the  married  daughters  in  respect  of  the  Scotch 
40,000/.)  for  you  to  prepare  absolute  and  unconditional  appoint- 
ments from  the  duke  of  1333Z.  68.  8d.  to  Lady  Charlotte  Denison, 
of  1333Z.  6«.  8d.  to  Lady  Howard  de  Walden,  of  8000Z.  to  Lady 
Harriet,  and  of  16,000Z.  to  Lord  Henry,  and  assignments  from  the 
several  parties  of  the  respective  sums  to  the  duke. 

^'  You  had  better  not  prepare  any  settlement  or  declaration  of 
trust  whatever,  but  simply  these  appointments  and  assignments. 

"  When  Lord  Henry  gets  the  two  sums  of  16,000/.  in  respect  of 
the  English  and  Scotch  estates,  he  will  dispose  of  all  or  any  part 
as  he  pleases,  both  sums  being  his  absolute  legal  property.  .  .  . 

"  C.   H.  Ellis." 

This  correspondence  was  followed  by  the  execution,  by  the  late 
duke,  of  three  several  deeds  of  appointment,  dated  the  13th  of 
October,  1848. 

By  the  two  first  of  these  deeds  the  late  duke  appointed 
♦628    *1333/.  6«.  8rf.   to    Lady  Charlotte  Denison    and    Lady 
Howard  de  Walden  respectively,  making  the  sum  appointed 
to  each  of  them  8000Z. 

By  the  other  of  these  deeds,  being  the  appointment  ifn  question 
in  this  branch  of  the  case,  he  appointed  that  8000/.,  being  one 
equal  fifth  part  of  the  sum  of  40,000Z.,  provided  for  the  portions 
of  the  children  of  the  marriage  of  himself  and  the  late  duchess, 
other  than  an  eldest  or  only  son,  by  the  indenture  of  the  8th  of 
June,  1814,  should  be  raised  immediately  after  his  death  as  the 
portion  or  share  of  Lady  Harriet  in  the  40,000/. ;  and  that  the  sum 
of  16,000/.,  being  two  other  equal  fifth  parts  of  the  40,000/.  should 
be  raised  immediately  after  the  death  of  himself  the  late  Duke 
of  Portland  as  the  portion  or  share  of  Lord  Henry  in  the  same 
sum. 

The  two  sums  of  1833/.  6«.  8d.  and  the  sums  of  8000/.  and 
16,000/.,  constituting  together  the  unappointed  part  of  the  40,000/. 
secured  for  the  younger  children  by  the  Scotch  settlement,  were 
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in  like  manner  appointed  to  Lady  Charlotte  Denison,  Lady  How- 
ard de  Walden,  Lady  Harriet  Bentinck,  and  Lord  Henry  Bentinck 
respectively  by  another  deed  of  appointment  dated  the  28th  of 
October,  1848. 

It  appeared  from  the  evidence  before  the  Court  that  before  these 
appointments  in  favour  of  Lord  Henry  were  made,  Mr.  Ellis  told 
the  late  duke  that  there  must  be  no  agreement  whatever  with  Lord 
Henry  beforehand ;  that  the  benefit  for  the  child,  to  whom  no 
appointment  was  made,  must  be  Lord  Henry's  own  act ;  and  that 
neither  the  late  duke  nor  Mr.  Ellis,  nor  any  one,  ought  to  have 
any  communication  with  Lord  Henry  beforehand :  and  Mr.  Ellis 
stated  that  he  so  told  the  duke  to  avoid  all  legal  difficulties  and  to 
steer  clear  of  the  law. 

*  Tlie  two  sums  of  16,000Z.  thus  appointed  in  favour  of  *  529 
Lord  Henry  were  dealt  with  in  the  following  manner :  — 

On  the  14th  and  30th  of  October,  1848,  they  were  paid  to  Lord 
Henry's  account  with  Messrs.  Drummond,  who  gave  notice  to  Lord 
Henry  of  the  sums  having  been  paid  to  his  account.  On  the  28d 
or  the  30th  of  October,  1848,  but  on  which  of  those  days  was  not 
clear  upon  the  evidence,  although  the  weight  of  evidence  was,  in 
the  opinion  of  the  Lord  Justice  Turner,  in  favour  of  its  having 
been  upon  the  30th,  Mr.  Ellis  took  to  Lord  Henry  an  order  on 
Messrs.  Drummond  for  his  signature,  which  order  when  filled  up 
was  in  these  terms,  by  the  letter  M  therein  mentioned  being  meant 
the  initial  letter  of  the  Christian  name  of  the  plaintiff:  — 

"  London,  30th  October,  1848. 
'^  Messrs.  Drummond. 

"  Please  to  lay  out  16,000Z.  in  the  purchase  of  Sil.  per  cent 
stock,  in  the  joint  names  of  the  Marquis  of  Titchfield  and  Mr. 
Charles  Heaton  Ellis,  the  dividends  to  be  placed  in  the  joint  names 
to  account  M. 

"  16,000i.  "  Henry  Bentinck.'* 

Lord  Henry  signed  the  order  accordingly ;  but  it  appeared  from 
his  evidence  that,  when  he  signed  it,  it  was  in  blank,  both  as  to 
the  date  and  as  to  the  account  to  which  the  moneys  were  to  be 
placed.  His  Lordship's  account  of  the  transaction  was  this,  — 
that  he  had  notice  from  Messrs  Drummond  of  the  two  sums  of 
16,0002.  having  been  placed  to  his  credit.     That  he  was  then 
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entirely  ignorant  of  the  appointments.  That  when  Mr.  Ellis  brought 
him  the  order  to  sign  he  told  him  that  the  money  was  to  be  put  in 
trust,  and  also  told  him  why  it  had  been  previously  placed  to  his 
account  without  any  notice.  That  this  had  been  done  because 
it  had  been  found  necessary  to  place  it  at  his  absolute  disposal 
and  that  Mr.  Ellis  also  told  him  that  the  duke's  wishes 

*  530    *  were,  that  he  should  lay  out  the  moneys  as  mentioned  in 

the  order.  He  further  stated  that  in  all  these  matters, 
including  the  trust-deed  next  to  be  mentioned,  he  was  a  complete 
"  dummy."  That  the  whole  of  the  matters  were  exclusively  con- 
trolled by  the  duke  and  that  he  could  do  nothing  which  the  duke 
did  not  wish  to  be  done  ;  that  every  thing  was  in  the  duke's  hands. 
Not  only  did  Lord  Henry  sign  the  above-mentioned  memoran- 
dum, but  he  afterwards  executed  a  declaration  of  trust,  which  was 
prepared  by  the  late  duke's  solicitors  without  any  instructions  from 
Lord  Henry,  and  which  was  to  the  following  effect :  — 

It  was  dated  tlie  24th  of  November,  1848,  and  made  between 
Lord  Henry  Cavendish  Bentinck  of  the  one  part,  and  the  present 
duke  and  Mr.  Ellis  of  the  other  part.  It  recited  that  Lord  Henry 
had  invested  the  sum  of  16,000Z.  sterling  in  the  purchase  of 
18,686?.  2«.  Sd.  8iL  per  cent  annuities,  in  the  names  of  the  pres- 
ent duke  and  Mr.  Ellis,  with  the  intent  (from  the  natural  love  and 
affection  which  he  Lord  Henry  had  for  his  sister  Lady  Mary)  that 
a  provision  might  be  made  for  her  upon  such  contingency  as  there- 
inafter expressed,  and  that  he  had  accordingly  requested  the  duke 
and  Mr.  Ellis  to  concur  with  him  in  the  declaration  of  trust  there- 
inafter contained.  Lord  Henry  then  declared  that  the  Duke  of 
Portland  and  Mr.  Ellis  should,  and  they  declared  that  they  would, 
stand  possessed  of  18,6862.  28.  8d.  SiL  per  cent  annuities,  and  of 
the  stocks,  funds,  and  securities  in  or  upon  which  the  same  or  any 
part  thereof,  or  the  produce  of  the  same  or  any  part  thereof,  might 
be  varied  or  invested,  upon  trust  thenceforth  and  until  the  expira- 
tion of  the  term  of  twenty-one  years  from  the  day  of  the  decease  of 

Lord  Henry,  or  until,  previously  thereto,  any  such  appoint- 

*  681    ment  should  be  made  as  would  *  entitle  Lady  Mary  to  the 

transfer  of  the  whole  of  the  stocks,  funds,  and  securities  then 
intended  to  be  settled,  and  of  the  accumulations  therefrom  wliich 
were  thereinafter  provided  to  be  made,  or  until  Lady  Mary  should 
previously  die  without  the  appointment  of  the  whole  thereof  having 
been  made  to  her  or  for  her  benefit,  that  the  trustees  for  the  time 
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being  should  accumulate  the  dividends,  interest  or  income  of  these 
stocks,  funds,  and  securities  ;  and  upon  further  trust  at  the  expira- 
tion of  the  period  for  accumulation,  or  at  any  time  or  times  pre- 
viously thereto,  when  and  as  such  one  of  the  present  duke  and 
Lord  Henry  as  for  the  time  being  might  be  Duke  of  Portland 
should  by  writing  under  his  hand  so  direct,  transfer,  assign,  and 
pay  all  or  any  part  of  these  stocks,  funds,  and  securities 
and  accumulations,  unto  or  for  the  benefit  of  Lady  Mary,  in 
such  manner  as  the  said  Duke  of  Portland  for  the  time  being 
might  direct ;  and,  subject  to  the  trusts  or  purposes  aforesaid,  or 
when  and  as  the  same  should  be  no  longer  capable  of  taking  effect, 
and  as  to  the  said  trust  moneys,  stocks,  funds,  securities,  and 
accumulations,  and  the  dividends,  interest,  or  income  thereof,  of 
which  respectively  there  might  not  have  been  any  such  appoint- 
ment unto  or  for  Lady  Mary  as  aforesaid,  to  stand  possessed  of 
the  same  upon  trust  for  Lord  Henry,  his  executors,  administrators, 
or  assigns  absolutely.  And  in  the  event  of  any  partial  appoint- 
ments being  made  in  favour  of  Lady  Mary,  the  accumulation 
thereby  directed  was  to  continue  as  to  the  residue  of  the  trust 
funds. 

These  facts  constituted  the  first  branch  of  the  case.    The  follow- 
ing were  those  constituting  the  second  branch :  — 

By  an  indenture  dated  the  24th  of  June,  1843,  the  late  Duke  of 
Portland  covenanted  with  the  present  duke,  Lord  George 
and  Lord  Henry,  to  transfer  a  sum  *  of  52,000Z.  dl.  10«.  per  *  532 
cent  consolidated  annuities  into  their  names,  and  it  was 
agreed  and  declared  that  the  present  duke,  Lord  George  and 
Lord  Henry,  should  stand  possessed  of  this  sum  when  trans- 
ferred upon  trust  to  invest  the  dividends  thereof  so  tliat  the 
same  might  accumulate  during  the  life  of  the  late  duke,  and  after 
Ills  decease  to  invest  the  stock  and  accumulations,  and  the  income 
to  be  derived  from  the  trust  fund,  upon  trust  for  Lady  Harriet 
Cavendish  Bentinck  and  Lady  Mary,  or  for  one  of  them  exclusively 
of  the  other  who  should  be  living  at  the  time  of  the  appointment 
next  thereinafter  mentioned  and  the  issue  then  living  of  both  or 
either  of  them  Lady  Harriet  Bentinck  and  Lady  Mary  Bentinck 
(whether  the  parent  or  ancestor  of  such  issues  should  be  then 
living  or  dead),  or  all  or  any  one  or  more  of  the  objects  of  the 
power,  in  such  parts,  shares  and  proportions,  and  for  such  times, 
with  such  limitations  over  or  substitutions  in  favour  of  any  one  or 
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more  of  them  Lady  Harriet  Bentinck  and  Lady  Mary  Bentinck  and 
such  issue  respectively,  and  either  by  way  of  legacy,  portion,  present 
or  remote  interest  or  otherwise,  and  to  vest  and  be  payable  and 
paid,  transferred  and  assigned  at  such  time  or  times,  age  or  ages, 
day  or  days,  and  upon  such  contingencies,  and  under  and  subject 
to  such  directions  and  regulations  for  maintenance,  education,  and 
advancement,  and  such  conditions  and  restrictions  as  the  late 
Duke  of  Portland  during  his  life,  or  after  his  decease  the  person 
who  thenceforward  and  for  the  time  being  during  the  lives  of  Lady 
Harriet  Bentinck  and  Lady  Mary  Bentinck  or  the  life  of  the  sur- 
vivor of  them  should  be  Duke  of  Portland,  from  time  to  time  by 
deed  should  appoint ;  and  in  default  of  and  until  such  appointment, 
and  as  to  such  part  or  parts  of  the  trust  fund  and  the  dividends, 
interest,  and  annual  income  to  arise  therefrom  to  which  such 
appointment  if  made  should  not  extend,  then  upon  trust 
*633  during  the  joint  *  lives  of  Lady  Harriet  Bentinck  and  Lady 
Mary  Bentinck  to  pay  the  dividends,  interest,  and  annual 
income  unto  Lady  Harriet  Bentinck  and  Lady  Mary  Bentinck  and 
their  respective  assigns  in  equal  shares  as  tenants  in  common  for 
their  own  respective  absolute  use  and  benefit ;  and  after  the  decease 
of  either  of  them,  upon  trust  to  pay  the  whole  of  the  dividends, 
interest,  and  annual  income  unto  the  survivor  of  them  and  her 
assigns  for  the  then  remainder  of  her  natural  life  for  her  own  abso- 
lute use  and  benefit ;  and  after  the  decease  of  the  survivor  of  tliem 
Lady  Harriot  Bentinck  and  Lady  Mary  Bentinck,  then  as  to  the 
said  trust  fund  and  the  future  dividends,  interest  and  annual 
income  to  arise  therefrom,  upon  trust  for  the  person  who  at  the 
decease  of  such  survivor  of  Lady  Harriet  Bentinck  and  Lady  Mary 
Bentinck  should  then  be  Duke  of  Portland,  for  his  own  absolute 
benefit. 

It  was  to  be  observed,  that,  in  default  of  the  power  being  exer^ 
cised,  there  was  an  immediate  trust  to  pay  the  income  to  Lady 
Mary  Bentinck  and  Lady  Harriet  Bentinck  in  equal  shares. 

By  another  indenture  of  the  24th  of  November,  1848,  the  late 
duke  assured  his  Marylebone  estate  to  the  use  of  Charles  Heaton 
Ellis  and  his  heirs,  upon  trust,  after  the  death  of  the  late  duke, 
amongst  other  things  to  raise  an  annuity  of  2720?.  sterling  during 
the  joint  lives  of  Lady  Harriet  and  Lady  Mary,  and  pay  the  same 
to  the  present  Duke  of  Portland  and  Lord  Henry,  to  the  intent 
that  the  Duke  of  Portland  and  Lord  Henry  should  pay  the  same 
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annuity  when  payable  from  time  to  time  to  Lady  Harriet  and  Lady 
Mary  in  such  parts,  shfres,  and  proportions,  or  unto  either  of  them 
in  exclusion  of  the  other  of  them,  and  with,  under,  and  subject  to 
such  conditions  or  restrictions  as  the  Duke  of  Portland  dur- 
ing his  life,  *  or,  after  his  decease,  as  Lord  Henry  during  *  534 
his  life,  or  after  the  decease  of  the  fiurvivor  of  the  Duke  of 
Portland  and  Lord  Henry  as  the  personal  representative  or  repre- 
sentatives for  the  time  being  of  the  Duke  of  Portland  and  Lord 
Henry  from  time  to  time  should  direct  or  appoint ;  and  in  default 
of  and  until  such  direction  or  appointment,  and  as  to  such  part  or 
parts  of  the  annuity  of  2720/.  of  which  for  the  time  being  there 
should  not  be  any  such  direction  or  appointment,  then  to  the  further 
intent  that  the  Duke  of  Portland  and  Lord  Henry  should  pay  the 
annuity,  or  the  unappointed  portion  thereof,  unto  and  between 
Lady  Harriet  and  Lady  Mary  in  equal  proportions.  Then  followed 
various  provisions  for  the  events  (which  did  not  happen)  of  Lady 
Harriet  or  Lady  Mary  dying  in  the  lifetime  of  the  late  duke,  and 
provisions  as  to  what  was  to  take  place  in  the  event  of  one  dying 
before  the  other.  There  was  a  like  trust  in  default  of  appointment 
of  the  other  sum. 

The  late  Duke  of  Portland  died  on  the  27th  of  March,  1854. 
Soon  after  his  death  the  present  duke  had  an  interview  with  Lord 
Henry  upon  the  subject  of  Lady  Mary's  fortune,  and  what  then 
passed  between  them  was  thus  stated  by  Lord  Henry :  — 

"  The  present  duke  made  a  proposal  to  me  with  regard  to  with- 
holding her  income  unless  she  became  a  widow,  and  for  increasing 
her  income  in  case  of  a  legal  separation.  I  objected  to  the  latter, 
but  assented  to  the  former.  This  was  after  the  late  duke's  death 
and  before  the  marriage.  It  related  generally  to  all  Lady  Mary's 
income,  the  particulars  of  which  I  was  ignorant  of.  The  direct 
proposition  of  my  brother  was,  that  as  his  health  was  thought  by 
some  to  be  very  precarious  and  they  calculated  on  his  death,  to 
know  if  I  would  back  him  up  in  the  course  he  was  going  to 
adopt  in  case  I  *  succeeded  to  the  title.  He  told  me  that  *  535 
the  object  was  not  absolutely  to  take  away  her  income,  but 
to  suspend  it  to  accumulate  in  order  that  it  might  be  dealt  with 
afterwards  as  circumstances  might  arise.  He  did  not  say  to  me 
that  the  intention  was  not  to  give  it  to  anybody  else,  but  to  retain 
it  for  Lady  Mary  conditionally.    He  did  not  go  into  that  point. 
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My  opinion  and  his,  I  believe,  would  have  been  different  upon  that. 
He  did  not  go  into  the  details  of  how  it  was  to  be  done.  This 
was  the  only  interview  I  had  with  the  present  duke  upon  the  sub- 
ject." 

About  the  month  of  June,  1854,  the  duke  appeared  also  to  have 
been  in  communication  with  Mr.  Ellis  upon  this  subject,  and  what 
passed  between  them  was  thus  stated  by  Mr.  Ellis :  — 

"  About  June,  1854, 1  had  some  communication  with  the  pres- 
ent duke  in  reference  to  *  guarding '  Lady  Mary's  income.  The 
word  '  guarding '  meant  preventing  Lady  Mary  from  having  any 
absolute  interest  in  the  money  at  that  time.  The  conversation 
was  with  a  view  that  she  might  have  an  interest  in  the  money  at  a 
future  period  if  the  duke  chose.  It  was  with  a  view  of  preserving 
the  money  subject  to  a  future  control  of  the  duke.  I  do  not  mean 
that  the  word  '  guarding '  was  used  in  the  conversation  between 
me  and  the  present  duke.  Our  conversation  referred  to  the  inter- 
est of  Lady  Mary  in  the  annuity  of  2720Z.  and  in  the  62,000Z.  fund. 

"  When  I  said  above  that  the  conversation  was  with  a  view 
that  Lady  Mary  might  have  an  interest  in  the  money  at  a  future 
period  if  the  duke  chose,  I  meant  to  say  if  Lady  Harriot  chose ; 
and  when  I  said  that  the  conversation  was  with  a  view  of  preserv- 
ing the  money  subject  to  a  future  control  of  the  duke,  I  meant  to 
say  the  future  control  of  Lady  Harriet.    I  think  from  the 

*  636    *  conversation  between  me  and  the  present  duke  that  he 

thought  that  Lady  Harriet  would  not  touch  the  money  for 
her  own  use.  I  communicated  with  Lady  Harriet  on  the  subject 
but  only  once ;  I  do  not  remember  seeing  her  on  the  subject.  I 
think  the  only  communication  I  had  with  her  on  the  subject  was 
by  my  letter  of  the  4th  of  October,  1854.  I  think  that  my  com- 
munications with  the  present  duke  on  the  subject  began  about  June. 
I  think  that  the  marriage  of  Sir  W.  Topham  with  Lady  Mary  was 
then  imminent.  The  duke  would  have  preferred  that  tlie  money 
should  accumulate  subject  to  his  future  orders  for  one  or  the  other 
sisters  without  Lady  Harriet's  intervention." 

On  the  22d  of  June,  1854,  Mr.  Ellis  wrote  thus  to  the  duke :  — 

"  The  draft  appointments,  until  revoked  or  varied,  of  the  fund 
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which  was  originally  52,000Z.  3i?.  per  cents,  and  of  the  27201. 
annuity,  have  been  prepared  and  are  ready  to  be  transcribed  for 
execution.  One  witness  (your  Grace's  valet)  to  your  signature 
will  be  sufficient.  The  appointment  of  all  the  dividends  and  inter- 
est in  the  first  case,  and  of  tlie  whole  annuity  in  the  last,  is  una- 
voidably made  to  Lady  Harriet,  and  no  bargain  or  arrangement 
should  be  made  with  her  beforehand,  lest  the  appointment  be  vi- 
tiated. 

"  I  dare  say  it  will  occur-  to  her  Ladyship  afterwards,  or  it  can 
prudently  be  suggested  to  her,  that  one-half  of  the  interest  and 
dividends,  and  one-half  of  the  annuity,  as  it  is  paid,  should  be  laid 
out  to  accumulate,  as  she  would  not  like,  in  the  present  state  of 
things,  to  benefit  personally  beyond  her  own  moiety." 

This  letter,  it  appeared,  related  to  a  proposed  appointment  of  all 
the  dividends  and  interest  of  the  52,0002.  W,  per  cents  and 
of  the  whole  of  the  annuity  of  *  27202.  to  Lady  Harriet.  *  537 
And  with  reference  to  that  subject,  Mr.  Ellis,  in  answer  to 
the  following  question,  —  "  Were  there  not  several  modes  discussed 
between  you  and  the  duke  of  carrying  out  the  duke's  wishes?" 
made  this  further  statement  in  his  evidence :  — 

"  There  were  several  discussions  on  the  subject,  but  I  do  not 
remember  that  there  were  any  between  me  and  the  duke.  I  do 
not  remember  whether  or  not  1  spoke  to  the  duke  as  to  these 
modes.  I  cannot  say  whether  or  not  I  had  seen  the  duke  on  the 
subject  of  my  letter  to  him  of  the  22d  of  June,  1854,  before  I  wrote 
that  letter.  I  do  not  mean  to  say  that  my  letter  of  the  22d  of  June 
.  was  the  first  introduction  of  the  subject  between  him  and  me.  The 
duke  must  have  written  or  spoken  to  me,  saying  that  he  wished  to 
exercise  his  power  to  the  exclusion  of  Lady  Mary,  and  that  Lady 
Harriet  was  to  decide,  considering  her  father's  wishes,  as  to  the 
destination  of  the  fund." 

Then  the  question  was  asked, ''  Was  not  the  duke  most  loath  to 
use  the  agency  of  Lady  Harriet  ? " 
The  answer  was :  — 

^'  He  was  averse  to  it.    I  did  not  suggest  any  plans  to  avoid 
that,  but  counsel  considered  it.    I  did  not  attend  consultations 
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with  counsel  on  the  snbject.  I  saw  Mr.  Hanburj  Jones  once  upon 
the  subject,  I  think,  I  beliere  there  were  many  consultations 
between  counsel  and  the  duke's  solicitor  upon  the  subject.  I  think 
I  communicated  to  the  duke  the  difficulties  which  counsel  raised 
in  carrying  out  his  wish,  and  that  tbej,  one  and  all,  were  of  (pin- 
ion that  his  wish  could  not  be  carried  out  with  perfect  safety.  I 
think  that  the  duke  had  no  communication  with  Lady  Harriet  upon 
the  subject." 

In  the  result  the  appointment  referred  to  in  the  last-men- 

*  538    tioned  letter  seemed  not  to  have  been  executed  and  *  a  case 

was  laid  before  counsel  containing  the  following  statement, 
which  the  duke,  in  his  evidence,  said  was  a  correct  representation 
of  his  intentions:  — 

"  C.  D.  [meaning  the  Duke  of  Portland]  is  desirous  of  appoint- 
ing the  interest  and  annual  income  to  arise  from  the  trust  funds 
so  that  one-half  of  the  income  shall  be  payable  to  J.  K.  [meaning 
Lady  Harriet],  for  her  absolute  use,  and  that  the  remaining  half 
shall  (at  least  for  the  present,  and  until  it  shall  be  seen  what 
events  are  likely  ta  liappen)  be  withheld  or  kept  in  abeyance,  or 
otherwise  dealt  with,  so  that  tliey  might,  according  to  the  course 
of  such  events,  be,  if  it  were  thought  right,  ultimately  payable  to 
L.  M.  [meaning  Lady  Mary]  or  her  issue,  or  otherwise  to  J.  K. 
Li  a  word,  to  keep,  by  the  appointment,  an  effectual  control  over 
this  moiety  of  the  trust  fund,  so  as  for  it  to  be  dealt  with  accord- 
ing to  circumstances. 

^  It  has  been  suggested  that  it  is  not  competent  for  G.  D.  so  to 
deal  with,  the  trust  funds ;  but  as  the  settloir  directed  that  the 
interest  from  the  trust  fund  should  be  accumulated  during  his  life, 
and  which  has  been  carried  out,  that  all  power  of  accumulation  is 
gone,  and  that  an  actual  and  present  ownership  of  and  in  the  trust 
funds,  or  of  the  dividends  or  annual  interest  to  be  derived  there- 
from, must,  if  the  appointment  be  exercised,  be  given  at  once  and 
immediately  to  both  or  one  of  the  two  objects  of  the  power,  and, 
therefore,  that  for  L.  M.  for  the  present  to  be  excluded  from  all 
participation,  the  beneficial  interest,  until  further  appointment  by 
C.  D.,  must  be  given  to  J.  K.  absolutely. 

^^The  fear,  however,  is,  that  if  such  an  absolute  interest  be 
appointed  to  J.  lu  in  the  dividends  and  annual  income  ef  the  trust 
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fonds,  ffhe,  J.  K.,  will  promise  hhd  give  over  to  her  sister  1.  M. 
one-half  of  the  dividends  or  aimaal  income,  and  thus  defeat 
the  intention  Of  the  *  settlor  (her  father),  and  which  inten-    *  539 
tion  the  son  0.  D.  is  mfost  anxious  to  cftrry  out." 

Counsel,  it  appeared,  were  unable  to  agree  on  any  safe  mode  of 
carrying  the  duke's  wishes  into  effect,  and  it  was  accordingly 
determined  that  a  provisional  ap|K)intment,  as  well  of  the  divi- 
dends of  the  Si/,  per  cents  as  of  the  annuity,  should  be  made  to 
Lady  Harriet.  Accordingly,  on  the  20th  of  September,  1854,  Mr. 
Ellis  wrote  to  the  duke  as  follows :  — 

"  I  could  have  much  wished  that  the  agency  of  Lady  Harriet 
could  under  the  circumstances,  even  at  a  trifling  risk,  have  been 
dispensed  with ;  but  after  much  consideration  the  present  appoint^ 
ments  will  be  pretty  much  what  were  first  proposed,  with  this  little 
difference,  that  Mr.  Loftus  Wigram  considered  it  advisable  that 
the  appointment  of  the  annuity  should  apply  to  the  next  accruing 
payment,  and  so  be  made  from  time  to  time  (thus  the  end  of  this 
month  another  appointment  might  be  signed  applicable  to  the 
quarter  which  will  become  due  the  27th  December). 

"  It  was  originally  considered  that  no  appointment  could  be 
valid  unless  an  absolute  interest  were  given  by  the  very  act  to  one 
or  other  of  the  donees  of  the  power :  in  other  words,  that  owner- 
ship  muet  be  conferred  at  once  on  one  or  both  of  the  ladies,  and 
not  kept  in  suspense.  Mr.  Hanbury  Jones  could  not  divest  him- 
self of  this  view." 

Then  he  deferred  to  what  had  passed  with  counsel,  and  pro- 
ceeded :  -^ 

"  Under  these  Circumstances  the  only  course  admitted  by  all  to 
be  clearly  legal  was  for  the  emergency  adopted ;  and  the  whole  of  the 
next  accruing  payments  are  appointed  to  Lady  Harriet,  as  nothing 
would  be  more  irksome  than  that  an  appointment  executed  by 
your  Grace  should  if  disputed  be  set  aside ;  and  one  can- 
not •  tell  if  T.  should  be  desperate  that  he  might  not  have  *  640 
recourse  to  litigation.  The  present  appointments  can  at 
least  be  relied  on.  Possibly  a  slight  risk  may  be  run  at  a  future 
time  if  it  be  sanctioned  by  a  first-rate  man. 
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"  To  come  to  Lady  Harriet.  The  quarter's  annuity  is  only  due 
the  27th  instant,  and  the  next  dividends  in  October ;  so  that  about 
the  end  of  this  month  it  would  be  desirable  her  Ladyship  should 
sign  an  order  directing  Drummonds  to  invest  half  in  the  funds  in 
the  names  of  trustees  (say  your  Grace  and  Lord  Henry).  Probar 
bly  the  order  had  better  when  drawn  ready  for  signature  be  sent 
to  your  GracjB. 

^^  There  remains  one  more  point :  in  fact,  the  dividends  of  the 
accumulated  fund  due  on  the  5th  of  April  last  belonged,  not  to 
the  executors,  but  to  the  ladies:  and  Drummonds,  having  no 
order  to  the  contrary,  invested  it  as  before  in  the  purchase  of 
additional  stock.  There  will  then  be  two  orders  for  your  Grace's 
selection. 

"One  marked  No.  1,  by  which  Messrs.  Drummond  will  be 
directed  by  yourself  and  Lord  Henry  to  retain  half  till  further 
orders. 

"  The  other,  No.  2,  is  the  strictly  legal  one,  giving  the  half  to 
Lady  Mary,  as  there  was  no  appointment  to  the  contrary  in  exist- 
ence. 

"  I  rather  expect  that  your  Grace  will  sign  No.  1. 

"  Being  unavoidably  lengthy  this  evening,  I  have  avoided  detail, 
and  mentioned  only  annuity  and  dividends  of  stock,  but  the 
accumulated  fund  consists  of  stock  and  a  mortgage  for  50,000^, 
the  interest  on  which  is  in  the  same  position  as  the  dividends  .  .  . 
The  sisters  will,  I  think,  take  a  good  part  for  the  honour  of  the 
family." 

On  the  21st  of  September,  1864,  accordingly,  two  deeds 
*  541    of  apiK)intment  were  executed,  being  temporary  *  appoint- 
ments to  Lady  Harriet  of  accruing  dividends  on  the  52,000/. 
consols  and  the  accruing  payments  of  the  annuity. 

After  the  execution  of  these  appointments,  and  on  the  4th  of 
October,  1854,  Mr.  Ellis  wrote  to  Lady  Harriet  Bentinck  as  fol- 
lows :  — 

"Thave  the  honour  to  enclose  an  order  for  your  Ladyship's 
signature,  and  in  doing  so  I  should  explain  that  the  duke  lately 
executed  deeds,  revocable  at  any  time,  but  under  which  no  payments 
beyond  600Z.  a  year  can  for  the  present  be  made  to  Lady  Mary. 

^'  The  half-yeai'*s  dividend  on  21,4002.  HI.  per  cents  will  this 
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month  be  paid  to  your  credit  by  the  trustees,  as  well  as  680Z.,  less 
property  tax,  for  the  quarter's  double  annuity. 

"The  arrangement  made,  which  will  be  completed  by  the 
enclosed  order  (setting  aside  and  making  a  fund  for  future  dis- 
posal) has  appeared  to  be  the  best,  if  not  the  only,  mode  of  faith- 
fully carrying  into  effect  the  late  duke's  views  and  intentions." 

The  order  enclosed  in  this  letter  was  an  order  not  confined  at 
all  to  the  dividends  which  had  been  actually  appointed,  but  was 
general,  and  was  in  these  terms :  — 

"London,  18th  October,  1854. 
"  Messrs.  Drummond, 

"  Please  to  invest  one-half  the  payments  in  future  to  be  made  to 
my  credit  from  the  joint  account  of  the  Duke  of  Portland  and 
Lord  Henry  Bentinck  (marked  S.)  in  the  purchase  of  three  per 
cent  consols  in  the  names  of  the  Duke  of  Portland,  Lord  Henry 
Bentinck  and  myself. 

"  Harriet  M.  Bentinck." 

*  This  order  was  signed  by  Lady  Harriet  and  returned  to  *  642 
Mr.  Ellis  on  the  18th  of  October,  1854.  Mr.  Ellis  then 
took  the  order  to  Drummonds',  and  on  the  19th  of  October,  1854, 
a  quarterly  payment  of  the  annuity  and  some  further  moneys 
arising,  as  it  would  appear,  from  the  dividends  of  the  SiL  per 
cents  which  had  in  the  mean  time  been  standing  to  an  account 
with  Messrs.  Drummond  in  the  names  of  the  Duke  of  Portland 
and  Lord  Henry  Bentinck,  were  transferred  from  that  account  to 
the  account  of  Lady  Harriet;  so  that  in  truth  Lady  Harriet 
received  no  part  of  the  moneys  appointed  by  the  deeds  of  the  2l8t 
of  September,  1854,  until  she  had  signed  the  above-mentioned 
order.  On  the  20th  of  October,  1854,  one  moiety  of  the  amount 
thus  transferred  to  Lady  Harriet's  account  was  invested  in  bank 
3Z.  per  cents  in  the  joint  names  of  tlie  Duke  of  Portland,  Lord 
Henry  Bentinck,  and  Lady  Harriet  Bentinck,  and  on  the  28th  of 
October,  1854,  they  gave  a  power  of  attorney  to  Messrs.  Drum- 
mond to  receive  the  dividends  and  an  order  to  invest  and  accumu- 
late them.  The  annuity  and  the  income  of  the  3^/.  per  cent 
annuities,  or  of  tlie  funds  representing  that  stock,  appeared 
from  that  time  to  have  been  carried  to  Lady  Harriet's  account ; 
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and  as  to  one  moiety,  with  Bom.0  slight  exceptioi^  ariBing  from  an 
accidental  oversight,  invested  and  la^umulated  in  th9  manner 
above  mentioned. 

Lady  Mary  it  appeared  marriod  tlie  defendant  Sir  Wm.  Topham 
on  the  4th  of  September,  18j54.  The  above-mentioned  a|^int- 
ments  of  September,  1854,  being  provisional  merely,  a  further  con- 
sultation appeared  to  have  been  had  vrith  counsel  in  November, 
1854,  and  on  the  10th  of  that  month  Mr,  Bailey^  the  solicitor  of 
the  Duke  of  Portland,  wrote  to  Mr.  Ellis  as  follows :  -^ 

"  I  have  had  a  long  conference  with  Mr.  Loftus  Wigram, 

*  543    and  the  result  is  that  we  have  finished  where  *  we  began. 

He  is  of  opinion,  as  placing  the  appointment  beyond  all 
question,  the  whole  of  the  annuity  and  the  whole  of  the  dividends 
of  the  52,0002.  should,  subject  to  r^vocation  and  until  revocation, 
be  appointed  to  Lady  Harriet  during  the  joint  lives  of  herself  and 
Lady  Mary ;  then  for  Lady  Harriet  of  her  pwn  free-wiU  and  as  her 
own  act  to  give  a  running  order  to  Messrs.  Drummond  to  invest 
one-half  of  the  funds  as  paid  to  her  account  in  the  names  of  the 
Duke  of  Portland,  Lord  Henry  Bentinck,  and  herself;  and  to 
accumulate  the  dividends  pf  the  investment,  and  also  to  execute  a 
declaration  of  trust  that  all  such  investments  and  accumulations 
should  be  subject  t)0  the  appointment  of  the  duke.  Lord  Senry, 
and  Lady  Harriet,  or  the  survivors  or  survivor  of  them.  Unless 
the  declaration  of  trust  be  executed,  the  funds,  although  standing 
in  the  names  of  the  three,  would  still  remain  the  property  of  Lady 
Harriet,  and  she  might  at  any  time  dispose  of  them  in  any  way 
she  thought  proper,  or  in  case  of  her  death  without  any  disposition 
they  would  form  part  of  her  personal  estate  and  be  dealt  with 
accordingly." 

Accordingly  on  the  19th  of  December,  1854,  two  other  deeds  of 
appointment  were  executed  by  the  duke  by  which  the  whole  of  tlie 
income  of  the  52,000/.  consols,  and  the  3i/.  per  cents,  and  the 
whole  of  the  annuity  of  2720/.  were  appointed  to  Lady  Harriet  for 
her  life,  subject  to  a  power  of  revocation. 

Tlie  Master  of  the  Rolls  held,  with  regard  to  the  first  branch  of 

the  case,  that  the  appointment  under  the  settlement  of  1814  was 

bad  as  to  the  whole  of  the  16,000/.  thereby  appointed  to  Lord 

Henry  Bentinck,  and  made  a  like  declaration  with  regard  to  the 
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appointment  made  about  the  same  time  with  regard  to  the  16,0002. 
raisable  from  the  Scotch  estates ;  but  with  regard  to  the 
second  *  branch  of  the  case,  his  Honor  held,  that  the  ap-    *  544 
pointments  tliereby  brought  into  question  were  valid. 

Lord  Henry  Bentinck  appealed  against  his  Honor's  decision  on 
the  first  branch  of  the  case ;  and  Lady  Mary  Topham  appealed 
against  his  Honor's  decision  on  the  second  branch. 

The  present  Duke  of  Portland  waived  any  claim  which  he  might 
have  had  as  an  original  younger  son,  and  it  was  agreed  that  he 
should  represent  for  the  purposes  of  the  suit  the  estates  not  only 
of  his  deceased  younger  brother  and  sister,  but  also  of  his  father 
the  late  duke. 

The  Solicitor' &enercU  (Sir  Roundell  Palmer),  Mr.  Rolt^  Mr. 
Charles  Hall^  and  Mr.  Jtawcliffe^  for  the  appellant  Lady  Mary 
Topham.  —  This  case  arises  out  of  an  attempt  to  extend  the 
paternal  control  over  marriage  beyond  its  natural  and  legal  limits. 
With  respect  to  the  first  branch  of  the  case,  that  relating  to  the 
16,000Z.,  the  whole  arrangement  of  1848  was  one  single  transac- 
tion, the  substance  of  which  was  an  endeavour  to  create  by  appoint- 
ment under  the  settlement  of  1795  the  trusts  of  the  deed  of  the 
24th  of  November,  1848,  executed  by  Lord  Henry.  The  appoint- 
ment by  the  late  duke  to  Lord  Henry,  and  the  execution  by  Lord 
Henry  of  the  trust-deed  itself,  Were  merely  forms  gone  through  in 
obedience  to  the  advice  of  Mr.  Ellis,  in  order  to  enable  the  duke  to 
deal  with  the  settlement  funds  as  he  had  dealt  with  his  own  money 
in  1843.  Nothing  was  further  from  the  duke's  mind,  when  he 
executed  the  deed  of  the  ISth  of  October,  tlian  the  idea  of  making 
an  appointment  of  16,000Z.  to  Lord  Henry.  The  fund  passed  by 
that  deed  subject  to  a  trust  of  the  duke's  own  creation,  and 
Lord  *  Henry,  even  if  he  ever  really  had  a  formal  con-  *645 
trojl  over  it,  admits  that  he  was  a  mere  instrument  in  his 
father's  hands.  Referring  the  trusts,  therefore,  of  November, 
1848,  to  the  original  powers  of  the  marriage  settlement,  they  are, 
as  they  stand,  invalid  in  two  respects.  First,  they  involve  an 
accumulation  for  twenty-one  years  after  the  death  of  Lord  Henry, 
a  direction  which  will  not  only  be  considered  as  merely  in  terrorem^ 
but  which,  if  substantial,  would  be  bad  for  remoteness.  Secondly, 
they  unlawfully  delegate  to  the  present  duke  and  Lord  Henry  the 
discretion  which  was  reposed  by  the  original  power  in  the  late 
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duke  personally.  The  Master  of  tbe  Rolls  has  accordingly  held 
the  transaction  void  in  toto.  But  an  attentive  examination  of  the 
trusts  will  disclose  sufficient  indications  of  an  intention  to  benefit 
Lady  Mary  to  enable  the  Court  to  uphold  the  deed,  as  containing, 
in  substance,  a  valid  appointment  of  80002.  to  her.  Rejecting  the 
power,  there  remains  a  trust  for  accumulation  for  twenty-one  years 
after  the  death  of  Lord  Henry.  It  cannot  have  been  intended 
that  an  appointment  under  the  power  should  be  a  condition  prece- 
dent to  the  vesting  of  the  fund  in  Lady  Mary  at  the  end  of  the 
period,  because  the  power  itself  might  expire  by  the  death  of  both 
the  appointors  before  that  time,  and  the  rejection  of  the  power 
therefore  leaves  a  vested  interest  in  Lady  Mary,  qualified  only  by 
a  direction  for  accumulation,  which  must  also  be  rejected.  Carver 
V.  Bowles,  (a)  Ming  v.  Hardwick,  (li)  Lassence  v.  Tiemei/,  (i?) 
Saunders  v.  VatUieTy  (d)  Sadler  v.  Pratt,  (e) 

[The  Lord  Justice  Turner.  —  If  you  sever,  how  can  the* 
validity  be  tested  by  the  motive  alone  ?    How  can  you  sever  the 
motive  ?] 

If  this  should  be  considered  too  refined,  the  whole  deed 

*  546    must  be  set  aside.     It  cannot,  *  at  all  events,  be  held,  as 

was  contended  in  the  Court  below,  that  the  ultimate  limita- 
tion to  Lord  Henry  should  stand  alone,  for  it  is  dependent,  and 
not  alternative.  Monypenny  v.  Dering,  (jg^  Beard  v.  Westcott,  (A) 
Lethieullier  v.  Tracy,  (J)  Ingram  v.  Ingram,  (Jc)  which  was 
relied  on  in  the  Court  below  in  support  of  Lord  Henry's  claim,  is 
considered  by  Lord  St.  Leonards  (/)  to  have  no  application  to  a 
case  like  this.  In  fact,  there  was  no  intention  to  give  any  interest 
to  Lord  Henry,  except  in  events  which  depended  upon  the  validity 
of  the  preceding  limitations. 

The  second  branch  of  the  case  bears  the  same  character  of  fraud 
upon  the  settlements  of  the  52,000Z.  and  the  annuity,  and  the 
machinery  for  evading  them  was  still  more  apparent.  Lady  Mary 
having,  at  her  father's  death,  no  issue,  it  became  necessary  either 

(a)  2  R.  &  Myl.  304.  (g)  2  De  6.,  M.  &  6.  145. 

(6)  2  Beav.  362.  {h)  6  Taunt.  393 ;  T.  &  R.  26. 

(c)  1  Mac.  &  G.  661.  (i)   3  Atk.  728,  774.  784. 

(d)  Cr.  &  Ph.  240.  (k)  2  Atk.  88. 

(e)  6  Sim.  632.  (/)   Sugd.  Pow.  p.  616  (8th  ed.). 
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to  allow  her  to  receive  half  the  income  or  to  appoint  it  to  Lady 
Harriet.  The  duke  wished  to  do  neither,  but  to  accumulate  it ; 
and,  not  feeling  quite  sure  of  Lady  Harriet's  co-operation,  he  first 
executed  revocable  appointments  of  one  dividend  under  each  settle- 
ment, then  procured  from  her  a  general  order  to  accumulate,  and 
then,  without  telling  her,  appointed  further  dividends  upon  which 
the  order  might  operate.  The  appointments  were  made  solely  on 
the  faith  of  the  order,  and  there  was  no  intention  to  make  any 
complete  appointment  to  Lady  Harriet  at  all.  She  had  no  knowl- 
edge of  her  rights  even  under  the  first  appointments.  Mr.  Ellis's 
letter  to  her  of  the  4th  of  October,  1854.  assumes  throughout  that 
she  could  derive  no  benefit  under  the  order;  and  the  power  of 
revocation  was  available  to  prevent  her  from  acting  contrary 
to  the  *  duke's  wishes.  As  to  the  subsequent  appointments,  *  547 
the  signing  of  the  order  constituted  a  complete  bargain 
beforehand,  and  its  revocable  nature  only  made  it  fit  in  with  the 
appointments  more  closely. 

The  Master  of  the  Bolls  on  this  part  of  the  case  held  that 
tlie  scheme  was  in  substance  consistent  with  the  intention  of  the 
donor.  But  even  if  that  were  so  in  fact,  the  Court  cannot  look 
for  the  intention  beyond  the  deed  creating  the  power.  Lee  v. 
Fernie,  (a)  The  fallacy  lies  in  confounding  the  intention  of  the 
late  duke  in  his  fiduciary  character  of  donee  in  the  first  branch  of 
the  case  with  his  unfettered  intention  as  donor  in  the  second. 
The  Court  may  look  to  extrinsic  evidence  for  the  intent  with  which 
a  trust  is  executed,  but  not  for  that  with  which  a  gift  is  made. 

The  result  of  the  arrangement  was  to  accumulate  half  of  the 
income  of  the  52,000/.,  and  of  the  annuity  beyond  the  period 
permitted  by  law  or  by  the  deeds  settling  them,  and  to  delegate 
the  discretion  of  ultimately  giving  it  to  the  persons  in  whose 
names  it  was  placed  at  the  bank ;  and  these  purposes  being  unau- 
thorized, the  appointments  must  fail. 

Two  questions  remain  to  be  discussed,  —  the  first,  whether  pre- 
vious knowledge  of  the  unlawful  purpose  on  the  part  of  an 
appointee  is  necessary  to  constitute  the  appointment  a  fraud  upon 
the  power,  or  whether  accession  on  the  part  of  the  appointee, 
relied  upon  by  the  appointor  in  making  the  appointment,  is  not 
sufficient ;  the  second,  whether  the  consequent  avoidance  is  partial 

(a)  1  Beav.  483. 
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or  total.    As  to  the  first  of  these  questions,  although  an 

*  548    agreement  is  in  most  of  the  cases  proved  or  implied,  yet  ^the 

precise  instant  at  which  the  appointee  acceded  is  not  relied  on. 
The  question  depends  not  upon  the  doings  of  the  appointee  but 
upon  the  purposes  of  the  appointor.  Powers  are  in  some  sense 
fiduciary,  and  the  interests  in  default  of  appointment  can  only  be 
defeated  by  the  exercise  of  bond  fide  judgment  in  making  the 
appointment.  '^  lU-motive,"  as  well  as  '^  bargaiu,"  is  recognized 
by  Lord  St.  Leonards  (a)  as  amounting  to  fraud ;  Lord  Hinehr 
inbroke  v.  Seymour^  (4)  which,  on  whatever  ground  decided,  (c) 
might,  in  the  opinion  of  Lord  Eldon  (d)  and  Lord  St.  Leon- 
ards, («)  be  solidly  rested  on  uncommunicated  motive.  Wellesley 
V.  Momington.  (jf^ 

The  accession  of  Lord  Henry  was  as 'much  a  matter  of  calcula- 
tion here  as  were  in  those  cases  the  chances  of  survivorship  — 
indeed  it  was  far  more  certain.  Lady  Harriet's  assent  was  actually 
tested.  In  Lee  v.  Femie  (A)  Lord  Langdalb  proceeds  directly  on 
the  purpose.  The  decision  in  In  re  Marsden^B  Trust,  (t)  therefore, 
which  was  assailed  in  the  Court  below,  but  which  is  cited  by  Lord 
St.  Leonards  (i)  without  disapprobation,  only  carries  into  efiect 
the  established  principles  of  equity.  There  tlie  continuance  of 
the  influence  for  a  far  longer  time  than  in  this  case  was  relied 
upon.  And  the  consequence  of  opening  the  door  to  fraud  in  this 
way  would  be  a  virtual  annihilation  of  the  whole  doctrine  of 
frauds  upon  powers. 

Another  doctrine  of  equity  also  lies  in  the  way  of  the 

*  549    validity  of  this  transaction  when  considered  as  a  whole,  *  viz., 

the  maxim,  ^^  Omnis  ratihibitio  mandate  ffiquiparatur."  Ac- 
cession by  the  appointee  places  him  in  the  same  position  as  if  a 
bargain  had  been  made  with  him  previous  to  the  appointment. 

On  the  second  question,  the  fraud  involved  in  these  transactions 
must  avoid  the  appointments  in  their  whole  extent.  Davbeny  v. 
Cockbum,  (I)  A^asm  v.  Squire,  (wi)  If  the  purpose  be  tlie  test, 
the  whole  act,  depending  upon  the  purpose,  must  abide  the  test. 

(a)  Sogd.  Pow.  p.  606  (8th  ed.).  (A)  1  Beav.  490. 

(6)  1  Bro.  C.  C.  395.  (t)  4  Drew.  694. 

(c)  See  2  K.  &  J.  163.  (k)  Sugd.  Pow.  p.  617  (Sth  ed.). 

{d)  M'Queen  c.  Farquhar,  11  Ves.  479.  (/)    1  Meriv.  626. 

\e)  Keily  v.  Kelly,  4  Dm.  &  War.  66.  (m)  18  Beav.  431. 
(g)  2  K.  &  J.  143. 
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In  all  these  cases  of  bargain,  there  is  a  residue  of  benefit  for  the 
appointee ;  but  the  only  instance  in  which  anj  part  of  the  appoint* 
ment  is  allowed  to  stand  is  where  yaluable  consideration  has  been 
given.  Lane  v,  Pagey  (a)  Sugden  on  Powers.  (6)  In  the  deed  of 
1848  the  extra  benefit  was  for  the  instrument,  Hiepartieeps  eriminisy 
and  cannot  be  severed. 

Mr.  Seltoyn  and  Mr.  Bardswelly  for  Sir  William  Topham ;  and 
Mr>  Lloydy  for  Mr.  Ellis,  —  took  no  part  in  the  argument. 

Mr.  Baggallaffy  Mr.  Osborne  ^  and  Mr.  W.  Morris ^  for  Lord 
Henry  Bentinck.  —  We  contend,  in  the  first  place,  that  where  a 
disposition  of  the  appointed  property,  wholly  or  in  part,  is  made 
by  an  appointee,  in  conseqilence  of  influence  or  pressure  exercised 
upon  him  by  the  appointor,  but  without  previous  agreement,  the 
Court  will  not,  in  the  absence  of  corrupt  motive,  inquire  into  the 
nature  of  the  disposition  so  made,  unless  it  be  made  to  appear 
that  the  influence  or  pressure  was  of  such  a  nature  as  that  it 
would  have  entitled  the  appointee  to  set  aside  his  own  act. 

*  The  cases  in  which  appointments  have  been  set  aside,  *  560 
on  the  ground  of  fraud,  are  of  three  classes  :  first,  cases  of 
agreement  with  the  appointee,  such  as  Dauheny  v.  Cockburny  ((?) 
and  Birley  v.  Birley  ;  (d)  secondly,  where  the  appointor  intended 
a  benefit  to  result  to  himself,  of  which  Lard  Hinchinbroke  v.  Set/" 
mour  (g)  is  the  type ;  and  thirdly,  cases  which  combine  both  those 
defects,  such  as  Aleyn  v.  Belchier,  (^)  Askham  v.  Barker  (A)  Far- 
mer  v.  Martin,  (i)  and  Jackson  v.  Jackson,  (k)  In  all  these  the 
vice  was  twofold :  the  property  was  diverted  from  the  objects  of 
the  power,  and  either  the  appointee  (as  in  tl^e  first  and  third 
classes)  received  a  benefit  as  a  consideration  for  the  diversion,  or 
(as  in  the  second  class)  the  appointor  made  himself  secure  with- 
out the  need  of  resorting  to  an  agreement.  In  those  cases  where 
no  bargain  appears,  the  fraud  entirely  depends  upon  its  being  the 
appointor  himself  who  takes  the  benefit ;  and  even  then,  it  is  only 
distinct  moral  fraud  which  calls  for  iiaterference.    In  Fearon  v. 

(a)  Amb.  233;  Sugd.  Pow.  p.  951  (8th  ed.). 

(6)  Pages  610-612  (8th  ed.).  {g)  1  Eden.  132. 

(c)  IMeriv.  626.  (A)  12  Beav.  499. 

id)  25  Beav.  299.  (t)   2  Sim.  502. 

(0  1  Bro.  C.  C.  896.  (*)  4  Bro.  C.  C.  462. 

[427] 


*  550  CASES  IN   CHANCERY. 

Desbriaay  (a)  and  Beere  v.  HoffmUter  (J)  appointments  were 
upheld,  tlie  objects  of  which  were  not  to  benefit  the  children,  but 
to  displace  the  gifts  over.  In  re  Marsden^s  Trusty  (c)  if  it  pro- 
ceed upon  the  doctrine  contended  for  on  the  other  side,  is  unique ; 
but  there  the  wife  was  entirely  under  the  husband's  iniSuence,  and 
the  husband  could  not  be  allowed  to  take  adrantage  of  his  own 
fraud.  Moreover,  he  was  not  an  object  of  the  power.  This  case 
is  free  from  both  the  vices  mentioned. 

It  is  altogether  unsound  to  say  that  accession  is  equivar 

*  551   lent  *  to  a  previous  agreement.    There  was  no  such  pressure 

in  the  transaction  of  1848  as  deprived  Lord  Henry  of  his 
own  volition.  He  thought  it  worth  his  while  to  do  as  he  did  with 
his  own,  and  the  Court  will  not  weigh  the  expectations  which  the 
appointee  may  have  from  the  appointor.  Appointments  under 
family  settlements  are  commonly  made  upon  the  faith  that  the  prop- 
erty will  be  resettled  by  the  child  upon  persons  not  within  the  scope 
of  the  power,  and  the  strongest  pressure  would  be  used  to  secure  com- 
pliance ;  but  they  are  good  or  bad  according  as  there  is  a  completed 
bargain  beforehand  between  the  parent  and  child  or  not.  Might 
not  a  father,  appointing  to  his  son,  recommend  him  to  make  his 
will?  The  distinction  is,  that  an  agreement  creates  a  trust  in 
equity,  and  renders  the  whole  transaction  the  act  of  the  appointor 
who  is  bound  by  the  power,  but  the  stropgest  moral  obligation  has 
n<5  such  effect  Wallgrave  v.  Tebbs^  (d)  Tee  v.  Ferris^  (e)  Lomax 
V.  Ripley.  (J) 

[The  Lord  Justice  Turner.  —  In  those  cases  was  there  any 
trust  ?  ] 

No ;  but  they  are  clearly  analogous.  In  them,  as  here,  there  was 
a  power  of  disposition  within  certam  limits,  which  were  success- 
fully overstepped  by  the  use  of  moral  iniSuence,  avoiding  any 
actual  trust. 

Again,  fraudulent  appointments  are  set  aside  db  initioy  but  how 
can  that  be  done  in  such  cases  as  this  ?  Is  the  appointment  to  be 
good  till  the  influence  is  exercised  ?  Or  until  a  subsequent  bad 
intention  is  formed  ?  A.nd  what  if  a  bad  intention  be  afterwards 
abandoned  ? 

(a)  14  Beav.  6d5.  {d)  2  K.  &  J.  S13. 

(6)  23  B6av.  101.  (e)  76.  367. 

(c)  4  Drew.  694.  (jg)  3  Sm.  &  Giff.  4S. 
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Secondly.  There  is  nothing  in  the  nature  of  this  disposition 
which  would  have  invalidated  it  if  contained  in  the  appoint- 
ment itself.  The  Duke  might  have  limited  *  the  fund  over  *  562 
on  the  marriage  or  non-marriage  of  his  daughter  with  a 
particular  person,  or  upon  a  contingency  over  which  neither  he 
nor  she  had  any  control,  as  the  execution  of  a  will  (and  why  not 
an  appointment?)  made  by  a  third  person.  There  can  be  only 
two  tests  of  an  appointment,  formal  execution  and  innocent  inten- 
tion. The  Master  of  the  Rolls  is,  we  submit,  in  error,  in  consider- 
ing a  control  over  marriage  as  beyond  the  scope  of  the  power. 
It  is  the  very  object  of  powers  of  this  nature  that  the  father  should 
prevent  a  son  from  improperly  entering  a  profession,  or  a  daughter 
from  contracting  an  imprudent  marriage.  Stroud  v.  Norman,  (a) 
Here,  then,  is  a  due  execution  for  a  proper  purpose,  and  every 
thing  else  is  irrelevant. 

Thirdly.  The  result  of  setting  aside  so  much  of  the  trust-deed  of 
1848  as  is  in  excess  of  the  power  would  be  to  leave  a  present  interest 
in  Lord  Henry  Bentinck.  There  is  no  gift  at  all  to  Lady  Mary 
except  through  an  invalid  appointment.  But  in  default  of  appoint- 
ment Lord  Henry  takes  the  whole.     Carver  v.  Bowles.  (6) 

Fourthly.  At  least  the  appointment  is  good  as  to  8000Z.  The 
bill  does  not  ask  for  a  total  avoidance,  and  the  appointments  of 
the  two  sums  are  clearly  separable  both  as  to  form  and  as  to  inten- 
tion. The  deed  of  appointment  speaks  of  two  fifth  shares :  and 
all  the  evidence  shows  that  the  duke  would  have  appointed  8000/. 
to  Lord  Henry,  if  the  arrangement  of  tlie  other  8000Z.  had  never 
been  contemplated.  Indeed  he  did  make  an  appointment  to  Lady 
Harriet  nothwithstanding  her  refusal  to  assist  him.  Dauheny  v. 
Cockburn(^c)  wefat  upon  the  principle  that  the  appointee 
could  take  no  benefit  from  hi&  own  fraud.  *  Here  also  *  568 
there  is  no  fraud  upon  the  other  objects  of  the  power. 
Alexander  v.  Alexander,  (d)  Sadler  v.  Pratt,  (c)  Rowley  v.  Row- 

Mr.  GHffard,  Mr.  T.  Stevens,  and  Mr.  Freeling,  for  Lady  Harriet 
Bentinck.  —  Two  objections  are  raised  to  the  appointments  to  Lady 
Harriet ;  first,  that  they  were  not  made  with  the  intention  of  bene- 

(a)  Kay,  SIS.  (d)  2  Yes.  Sen.  640. 

(6)  2  R.  &  Myl.  304.  (0  5  Sim.  682. 

(c)   1  Meriv.  626.  {g)  Kay,  242. 
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filing  her ;  secondly,  that  their  real  object,  that  of  suspending  the 
income,  was  inconsistent  with  the  power.  To  these  objections, 
however,  there  are  three  answers. 

Firsts  Communications  subsequent  amoant  to  nothing,  and  do 
not  derogate  from  appointments  actually  made.  The  appoint- 
ments were  made,  as  the  Master  of  the  Bolls  has  decided,  for  Lady 
Harriet's  own  benefit.  She  conld  do  what  she  pleased  with  the 
money,  and  it  would  have  passed  to  her  creditors  or  representa- 
tives. It  would  still  pass,  for  the  order  tdid  not  divest  her  prop- 
erty. Smith  V.  Warde,  (a)  There  is  no  pretence  here  for  saying 
that  there  was  any  thing  like  delegation.  No  case  goes  to 
any  thing  like  the  length  contended  for.  In  In  re  Marsden^s 
TruBt^  (Jji)  the  husband  was  the  agent  of  the  appointor,  who  was 
responsible  for  his  acts.  Lord  St.  Leonards  does  not  observe  upon 
the  modern  cases.    The  Courts  cannot  deal  with  motives. 

Secondly.  The  power  authorizes  an  appointment  of  capital  or 
income  subject  to  conditions,  &c.,  present  or  remote.  Why  could 
not  the  interest  be  accumulated  ?  Only  the  enjoyment  liras 
*554  suspended,  not  the  vesting.  *An  appointment  to  issue 
would  have  had  the  effect  of  accumulation.  Could  not  the 
duke  have  appointed  to  Lady  Harriet,  on  condition  that,  if  he 
should  so  direct,  she  should  repay  with  accumulations  to  Lady 
Mary,  and  then  have  taken  security  for  her  so  doing?  The 
annuity  deed  contains  a  power  of  withholding.  No  appointment  to 
one  object  of  a  power  with  a  condition  in  favour  of  another  object 
has  ever  been  held  fraudulent.  At  the  most  this  is  only  like  the 
eases  of  resettlement.  White  v.  St.  Barbej  (c)  O^oldemid  v.  Qeld- 
emidy  (d)  and  is  the  very  converse  of  Davbeny  v.  Cockbum^  (c)  Ux 
the  arrangement  is  in  favour  of  the  appellant.  This  is  not  the 
ordinary  case  of  a  power  in  a  settlement,  for  every  thing  shows 
that  the  donor  intended  to  give  the  widest  possible  discretion. 

Thirdly.  The  appointments,  at  all  events,  are  not  wholly  void. 

The  reason  for  this  equitable  jurisdiction  is  the  cutting  down  the 

instrument  according  to  equity  and  good  conscience,  which  cer- 

*  tainly  do  not  here  require  that  Lady  Harriet  should  be  ^oprived  of 

what  was  ultimately  intended  for  her. 

(a)  16  Sim.  66.  (d)  2  Hare,  18t. 

(6)  4  Drew.  694.  (e)  1  Meriv.  626. 

(c)  1  Yes.  &  Bea.  399. 
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Sir.  Hugh  CaimSj  Mr.  Hardy ^  and  Mr.  A  Bailey ^  for  the  Duke 
of  Portland. — The  decree  has  laid  down  two  principles,  which  arc, 
we  submit,  not  only  new  and  unfortified-  by  authority,  but  errone- 
ous. First,  aceording  to  his  Honor,  the  frame  of  mind  which 
induced  a  parent  to  exclude  from  distribution  on  tlie  ground  of  an 
imprudent  marriage  would  enable  the  Court  to  set  aside  the 
appointment  Secondly.  Tliere  is  no  authority  for  upsetting  an 
appointment  far  any  thing  short  of  a  preceding  agreement. 
WeUesley  r.  *  Momtnyton^  (a)  and  other  cases  of  that  class,  ♦  666 
proceed  upon  the  principle  that  the  fund,  coming  back  to 
the  parent,  is  treated  in  his  hands  as  unappointed.  If  the  child, 
in  such  cases,  recovered,  or,  in  a  case  like  the  present,  refused  to 
carry  into  effect  the  scheme,  could  the  appointment  be  upset? 
The  Court  does  not  look  into  motives. 

The  Lord  Justice  Turner.  —  Does  not  the  question  of  motive 
arise  in  acts  of  bankruptcy  ? 

[The  Lord  Justice  Knight  Bruce.  —  And  under  the  criminal 
law?] 

In  re  Marsden^a  Trust  (6)  is  the  first  case  in  which  an  innocent 
appointee  has  been  prejudiced;  and  there  the  appointee  was  a 
minor  and  the  wife  in  extremis^  so  that  it  was  a  mere  fraud  on 
both  parties  by  the  husband. 

[The  Lord  Justice  Knight  Bruce.  —  May  not  the  Vice-Chan- 
cellor  KiNDERSLET  have  thought,  in  that  case,  that  the  authority 
given  to  the  husband  was  equivalent  to  an  actual  communication.] 

Proby  V.  Landor(c)  [the  Lord  Justice  Turner  referred  to 
Bfiggs  v.  Penny  (ci)]»  Carter  v.  Cfreen,  («)  Moes  v.  Cooper.  (^) 

At  all  events,  the  appointments  must  stand  as  to  one-half;  for 
why  should  an  appointment,  clogged  with  an  illegal  condition  in 
favour  of  an  object  of  the  power,  be  placed  in  a  worse  position 
than  when  it  is  in  favour  of  a  stranger. 

(a)  2  K.  &  J.  14S^.  (d)  S  Mac.  &  6.  646. 

(6)  4  Drew.  694.  (e)  8  R.  &  J.  691. 

(c)  28  Beav.  604.  (g)  IJ.  &  H.  362. 
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[The  Lord  Justice  Knight  Bruce.  —  Would  the  appointment 
have  been  made  but  for  the  condition  ?J 

That  is  not  the  test.   Sadler  v.  Pratt,  (a)  Fuher  v.  Brierly.  (6)  ; 

The  Solicitor-Oeneral,  in  reply.  —  The  contention  is, 

*  556   that  a  device  of  this  kind  is  to  take  *  effect  by  making  a 

technical  division  between  parts  of  what  was  really  one 
transaction.  The  arguments  on  motive  depend  upon  a  verbal 
fallacy.  '' Motive"  may  mean  merely  the  determining  causes, 
the  feelings  of  anger  and  the  like  in  the  appointor's  mind,  (e) 
into  which  the  Court,  seeing  a  bond  fide  exercise  of  the  power 
within  its  scope  and  intention,  declines  to  enter.  But  this  is 
totally  different  from  the  motive  or  purpose  with  which  a  colour- 
able device  is  framed,  and  which  is  the  thing  meant  by  Lord  St. 
Leonards  when  he  speaks  of  "  ill-motive,"  (d)  and  well  illustrated 
by  his  description  of  Lard  Sandwich's  Oase  (e)  in  Keily  v.  Keily^  (^) 
where  he  remarks  that  this  Court  has  authority  to  defeat  such  an 
act  as  a  father  charging  a  portion  for  his  child  ^'  not  because  the 
child  wants  it,  but  because  the  child  is  delicate  in  health  and 
likely  to  die,"  that  is,  because  it  is  to  come  to  some  one  not  an 
object  of  the  power.  The  defendants,  in  fact,  admit,  tliat  mere 
bad  motive  is  sufficient  to  vitiate  an  appointment,  but  they  attempt 
to  confine  its  effect  to  cases  where  the  object  is  to  put  the  property 
in  courae  of  coming  back  to  the  appointor,  and  the  event  is  so ; 
cases,  as  they  say,  of  moral  fraud  or  fraud  in  the  popular  sense. 
There  is  neither  principle  nor  authority  for  the  distinction.  Morals 
are  not  the  test  of  appointments.  The  fraud  which  the  Courts  of 
Equity  regard  is  fraud  upon  the  power.  Whatever  is  bad  as  a 
bargain  is  bad  as  a  motive,  provided  it  be  motive  not  resting  in  the 
mind  but  affecting  the  character  of  the  act.  The  cases  of  Fearon 
V.  Desbrisayy  (A)  Beere  v.  HoffmUter^  (i)  and  the  like,  show  that 
the  event  has  nothing  to  do  with  it.  How  could  a  child  sur- 
viving so  as  to  take  under  such  a  transaction  as  that  in 

*  557    Lord  SandtvicVa  Case^  bold  the  *  fund  against  the  other 

(a)  5  Sim.  632.  (e)  Cited  11  Vea.  479. 

(6)  1  De  G.,  F.  &  J.  648.  (g)  4  Dm.  &  Wftr.  dS,  56,  56. 

(c)  Sugd.  Pow.  618  (8th  ed.).  (A)  14  Beav.  685. 

(d)  lb.  p.  606.  (0  28  Beav.  101. 
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children?  What  can  be  the  difference  between  speculating 
upon  the  chances  of  death  and  speculating  on  the  still  better 
chances  of  influence  ?  White  v.  St.  Barbe  (a)  and  the  other  cases 
of  resettlement  all  prove  that  it  is  by  the  substance  and  not  by  the 
form  that  the  matter  must  be  tested.  In  re  MarsderCs  Trust  (6) 
goes  even  further  than  is  necessary  here,  inasmuch  as  there  was 
nothing  done  under  the  appointment,  no  accession  to  the  fraud. 
Three  attempts  have  been  made  to  explain  away  that  case.  It  was 
argued  on  behalf  of  Lady  Harriet  that  the  child  could  not  be 
allowed  to  take  the  benefit  of  the  husband's  wrongful  persuasion. 
But  it  matters  not  whether  the  persuasion  comes  from  within  or 
without.  Again,  it  was  suggested  on  behalf  of  Lord  Henry  that 
there  was  a  bargain  between  the  husband  and  wife.  But  that  can 
have  nothing  to  do  with  the  matter.  One  of  your  Lordships,  with 
reference  to  In  re  Mar^derCs  Tru%t^  (V)  asked  whether  the  com- 
munication from  the  husband  to  the  child  might  not  be  considered 
as  equivalent  to  a  contemporaneous  communication.  If  any  thing, 
the  communication  in*  this  case  was  even  more  nearly  contempo- 
raneous. In  re  Marsden^%  Ttmt  (6)  is  a  conclusive  authority 
which  cannot  be  got  rid  of.  It  is  said  that  the  appointee  can  do 
what  he  likes,  and  that  what  he  does  is  therefore  his  own  proper 
act.  But  that  assumes  that  there  is  a  good  appointment  to  him. 
It  is  said  also  that  the  deed  of  1848  may  be  incorporated  into  the 
appointment,  and  may  at  all  events  stand  as  an  appointment  to 
Lord  Henry.  That  is  impossible.  The  duke  is  no  party  to  the 
deed,  and  it  lacks  the  requisite  formalities.  It  can  only  be  looked 
to  for  the  purpose  of  discovering  the  purpose  of  the  appointment 
But,  if  otherwise,  an  appointment  executed  for  an  unlawful 
purpose  cannot  be  maintained  to  any  extent  *  Salmon  v.  *  668 
Gibbs.  (c) 

[The  Lord  Justice  Knight  Bruce.  —  A  distinction  was  made 
at  the  bar  between  conditions  precedent  and  conditions  subsequent. 
In  Salmon  v.  Oibbs  the  condition  was  subsequent.] 

Stroud  V.  Norman  (d)  has  no  bearing  on  this  case :  it  was  the  case 
of  an  appointment  divested  in  favour  of  other  objects  of  the  power 
on  the  happening  of  a  collateral  event,  and  depended  on  the  discre- 

(a)  1  Yes.  &  Bea.  399.  (c)  3  De  G.  &  Sm.  343. 

(6)  4  Drew.  694.  \d)  Kay,  813. 
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tion  of  the  donee  and  no  other  person ;  moreover  the  condition 
aflFected  not  the  subject  of  the  power,  but  other  property.  In 
Sadler  v.  Pratty  (a)  it  mattered  not  which  way  the  point  was 
decided.  As  to  the  second  branch  of  the  case,  it  is  said  that  the 
arrangement  was  within  the  scope  of  the  power,  which  authorized 
the  duke  to  accumulate  income  till  further  order.  But  the  Court 
will  not  alter  the  terms  of  the  power  or  make  them  more  arbi^ 
trary ;  and  even  if  the  duke  had  formally  directed  an  accumula^ 
tion,  which  he  has  not  done,  the  terms  of  this  deed  only  authorize 
a  vesting  in  some  defined  event  in  some  one  or  other,  and  have 
expressly  determined  how  long  the  accumulation  should  continue. 
It  is  useless  to  pretend  that  Lady  Harriet  was  an  independent 
agent  in  this  matter.  The  duke's  evidence,  which  is  appealed  to, 
cannot  be  accepted;  and  though  Lady  Harriet  was  not  told  the 
whole  trutli,  yet  three  things  are  quite  certain,  namely:  that 
enough  had  passed  to  show  the  probability  of  her  compliance ;  that 
the  intention  was  not  solely  to  benefit  her;  and  that  Mr.  Ellis 
treated  the  whole  matter  as  in  substance  one.  It  is  too  much  to 
rely  upon  the  very  invalidity  of  the  arrangement  as  a  proof  of  its 
bond  fide  intention. 
On  the  whole,  to  allow  these  appointments  to  stand  would  be  to 
open  a  door  not  only  to  the  fraud  of  the  appointor  upon 

*  559   the  objects  of  his  trust,  but  to  the  fraud  *  of  the  appointee 

in  violating  the  confidence  of  the  appointor ;  and,  by  simply 
introducing  a  new  system  of  conveyancing,  to  withdraw  all  ap- 
pointments from  the  control  of  Courts  of  Equity. 

Judgment  reserved. 

February  14. 

The  Lord  Justice  Knight  Bruce.  —  In  this  cause,  heai-d  origi- 
nally at  the  Rolls,  the  judgment  of  the  Master  of  the  Rolls  on 
which  is  reported,  (6)  the  plaintiff  Lady  Mary  Topham,  one  of  the 
daughters  of  the  late  Duke  and  Duchess  of  Portland,  claims  to  be 
entitled  to  certain  pecuniary  provisions  under  settlements  executed 
at  different  times  by  the  late  Duke  of  Portland,  one,  at  least,  of 
which  was  also  executed  by  the  late  Duchess.  And  the  first  ques- 
tion in  the  cause  is  as  to  the  title  to  a  sum  of  16,000^.,  which,  by 
a  deed  of  the  13th  of  October,  1848,  stated  in  the  22d  paragraph 

(a)  5  Sim.  682.  (6)  31  Beav.  625. 
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of  the  re-amended  bill,  the  late  Duke  of  Portland,  in  execution  or 
exercise  or  as  in  execution  or  exercise  of  a  power  given  or  reserved 
to  him  by  a  settlement  dated  the  4th  of  August,  1795,  appointed 
or  professed  to  appoint  in  favour  of  the  defendant  Lord  Henry  Ben- 
tinck,  a  younger  son  of  the  late  Duke  and  Duchess  of  Portland, 
that  sum  having  been  part  of  a  sum  of  40,000Z.  provided  for  the 
daughters  anid  younger  sons  of  the  late  Duke  and  Duchess  of  Port- 
land by  that  settlement ;  —  provided,  however,  subject  to  the  power 
which  in  part  at  least  he  professed  to  exercise  by  the  deed  of  the 
18th  of  October,  1848,  already  mentioned.     That  instrument,  and 
a  deed  of  the  24th  of  November,  1848,  executed  by  Lord  Henry 
Bentinck,  which  is  stated  in  the  26th  paragraph  of  the  re-amended 
bill,  must,  I  think,  on  the  evidence  before  the  Court,  be  consid- 
ered, so  far  at  least  as  that  sum  of  16,000i.  is  concerned, 
to  *  have  been  parts  of  a  single  transaction  ;  and  the  two    *  560 
deeds,  being  thus  viewed,  must,  as  I  conceive,  be  deemed  to 
be  void  in  equity,  so  far  as  relates  to  a  moiety  of  the  16,000Z.  pro- 
fessed to  be  appointed  by  one  of  them  to  Lord  Henry  Bentinck. 
The  power  conferred  by  the  settlement  of  the  4th  of  August,  1795 
(also  stated  in  the  bill),  which  the  late  duke  professed  to  exercise 
by  the  deed  of  the  13th  of  October,  1848,  was  incapable  of  being 
delegated  by  him.     He  had  a  discretion  as  to  the  shares  to  be 
taken  by  the  children,  objects  of  the  power,  and  as  to  excluding 
any  of  them  in  favour  of  any  other  or  others  of  them,  which  discre- 
tion could  be  exercised  only  by  himself ;  and  if  he  had  in  terms 
appointed  the  16,000/.  to  Lord  Henry  Bentinck  and  Lady  Mary 
Topham  in  equal  shares,  with  an  expressed  authority  to  the  pres- 
ent Duke  of  Portland  and  Lord  Henry  Bentinck,  or  either  of  them, 
to  deprive  Lady  Mary  Topham  in  Lord  Henry's  favour,  and  make 
a  gift  to  Lord  Henry  of  the  whole  or  any  part  of  her  share  of  that 
sum,  the  authority,  at  least,  if  not  the  whole  appointment  of  her 
half,  would,  in  my  judgment,  have  been  plainly  void.     Again,  the 
plaintiflF  is  admitted  to  have  attained  her  majority  before  the  year 
1848,  and  does  not  appear  to  have  been,  between  her  majority  and 
her  marriage,  under  any  disability  of  any  kind  ;  and  I  apprehend, 
therefore,  that  if,  in  the  year  1848,  her  father  had,  as  under  the 
settlement  of  the  4th  of  August,  1795,  appointed  in  her  favour 
8000Z.,  part  of  the  40,000Z.  settled  by  it,  but  had  so  appointed  the 
8000Z.  subject  to  a  provision  that  the  interest  of  that  sum  should  be 
withheld  and  accumulated  as  the  deed  of  the  24th  of  November^ 
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1848,  directs  the  income  of  the  fund  purporting  to  be  affected  by 
that  deed  to  be  withheld  and  accumulated,  the  provision,  at  least, 
if  not  the  whole  appointment  as  to  the  8000^.,  would  have  been 
void,  as  transgressing  his  power.     But  the  evidence  before  us 

appears  to  me  to  establish  that  the  deed  of  the  24th  of 
*561    November,  1848,  must,  as  to  a  moiety  *of  the  16,000/.,  be 

read  and  treated  as  if  it  had  been  incorporated  in  that  of 
the  18th  of  October,  1848,  already  more  thaiji  once  referred  to,  and 
as  if  to  both  of  them  the  late  Duke  of  Portland  had  been  a  party 
and  they  had  been  executed  by  him  simultaneously,  though,  in 
point  of  form,  he  was  not  a  party  to  the  later  of  the  two.  Thus 
regarding  the  matter,  I  consider  that  as  to  a  moiety  of  the  16,000/. 
there  has  not  been  a  valid  appointment  to  any  extent  or  of  any 
kind,  and  such  was  the  conclusion  of  the  Master  of  the  Rolls.  His 
Honor  thought  not  any  portion  of  the  16,000/.  well  appointed,  and 
as  to  this  I  for  some  time  doubted.  I  have,  however,  ultimately 
formed  an  opinion  that  the  whole  of  the  40,000/.,  except  that  sum 
of  8000/.,  has  been  well  appointed,  and  that  the  defendant  Lord 
Henry  Bentinck  is  entitled  for  his  own  benefit  to  the  other  8000/., 
part  of  the  16,000/.  ;  for,  according  to  my  present  view,  the  inten- 
tion in  his  favour  as  to  the  latter  8000/.  was  not  so  connected  with 
the  wrong  intention  and  error  as  to  Lady  Mary  Topham,  was  not 
so  associated  with  that  intention  or  error  or  so  dependent  on  it,  aa 
to  be  vitiated  by  it.  The  point,  however,  seems  to  me,  I  acknowl- 
edge, one  of  some  difficulty. 

The  next  question  is  as  to  the  title  to  another  sum  of  16,000/., 
that,  namely,  which,  by  an  instrument  of  the  28th  of  October,  1848, 
mentioned  in  the  pleadings,  the  late  Duke  of  Portland  in  executiou 
or  exercise,  or  as  in  execution  or  exercise,  of  a  power  given  to  him 
by  a  settlement  in  Scotch  form  relating  to  Scotch  property  dated  the 
8d  of  August,  1795  (mentioned  in  the  pleadings),  also  appointed 
in  favour  of  Lord  Henry  Bentinck ; — this  sum  being  part  of  a  sum 
of  40,000/.  or  more,  provided  for  the  daughters  and  younger  sons 
of  the  late  Duke  and  Duchess  of  Portland  by  that  settlement, — 
provided  however  subject  to  the  power  which,  in  part  at  least, 

he  professed  to  exercise  by  the  instrument  of  the  28th  of 
•562    *  October,  1848,  already  mentioned.    That  instrument  of 

the  28th  of  October,  1848,  and  tlie  deeds  of  the  13th  of  Octo- 
ber and  24th  of  November,  1848,  before  referred  to,  must,  I  think, 
on  the  evidence  be  viewed  and  treated  as  parts  of  a  single  transao- 
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tion ;  that  transaction  took  place  in  England  as  I  collect,  where, 
unless  I  mistake,  each  of  the  three  deeds  was  prepared  and  exe- 
cuted ;  and  if  the  principles  of  English  law  ought  to  be  considered 
as  applicable  to  this  question,  the  case  of  Lady  Mary  Topham,  as 
to  the  last-mentioned  sum  of  16,000/.,  is  subject  to  the  same  con- 
siderations exactly  or  substantially,  and  stands  exactly  or  sub- 
stantially on  the  same  footing  as  her  case  with  respect  to  the 
first-mentioned  sum  of  16,000Z. ;  the  instrument  of  the  28th  of 
October,  1848,  and  the  deed  of  the  24th  of  November,  1848,  being, 
in  my  judgment,  on  that  hypothesis,  void  in  equity  as  to  a  moiety 
of  the  second  sum  of  16,000Z.,  for  the  reasons  applicable  also  to  a 
moiety  of  the  first  sum  of  16,000Z.  Accordingly,  had  the  English 
law  to  regulate  this  part  of  the  dispute,  I  should  hold  8000Z.  of  the 
Scotch  portions  to  be  unappointed,  and  as  to  the  rest,  not  exceeding 
82,0002.,  to  be,  in  favour  of  others  than  the  plaintiff,  well  appointed. 
But,  as  it  seems  to  me,  the  rights  of  the  parties  to  this  contest 
under  the  Scotch  settlement,  the  settlement  namely  of  the  3d  of 
August,  1795,  must,  to  a  great  extent,  at  least,  if  not  wholly,  be 
governed  and  decided  by  the  principles  and  rules  of  the  law  of 
Scotland;  as  to  which,  so  far  as  this  department  of  the  case  is  con- 
cerned, we  ought,  I  think,  to  have  recourse  to  evidence,  or  to  the 
means  afforded  by  the  Statute  22  &  23  Yict.  c.  63,  unless  the  par- 
ties can  arrange  the  matter  for  themselves. 

Then  comes  the  question  as  to  the  property  settled  by  the  deed 
of  the  24th  of  June,  1843  (stated  in  the  pleadings),  and 
the  annuity  of  2720Z.  per  annum,  created  and  settled  •by  * 563 
a  deed  dated  in  1848,  stated  in  the  37th  paragraph  of  the 
re-amended  bill.  These  two  settlements  were  certainly  voluntary 
on  the  part  of  the  late  Duke  of  Portland,  —  were  mere  matters  of 
bounty  from  him.  But,  with  great  deference  to  the  Master  of  the 
Bolls,  if  he  thought  otherwise,  that  circumstance  appears  to  me 
not  of  importance.  It  is  contended  on  the  part  of  the  plaintiff  that 
the  two  deeds  of  September,  1854,  and  those  of  December,  1854, 
stated  in  the  42d,  43d,  52d  and  53d  paragraphs  of  the  re-amended 
bill,  which  were  executed  by  the  present  Duke  of  Portland  under, 
or  as  under,  powers  conferred  by  the  two  last-mentioned  settlements 
of  1843  and  1848  respectively,  were  invalid  and  are  void  as  against 
her.  And  the  evidence  appears  to  me  to  show  plainly  that  not 
one  of  the  four  instruments  of  September,  1854,  and  December, 
1854,  was  a  record  of  truth,  was  a  representation  of  truth.     The 
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evidence  satisfies  me  that  Lady  Harriet  Bentinck  (one  of  the 
defendants,  a  daughter  of  the  late  Duke  and  Duchess  of  Portland) 
was  not  intended  by  the  present  Duke  of  Portland  to  take  benefi- 
cially the  whole  of  what  any  one  of  the  four  instruments  purported 
to  appoint  in  her  favour  beneficially,  and  that  the  main  and  govern- 
ing view  which  he  had  in  executing  them  was  to  enable  the  income, 
at  least,  of  portions  of  the  property  subjected  to  the  powers  of 
1843  and  1848  last  mentioned,  to  be  applied,  employed  or  with- 
held in  a  manner  not  warranted  by  either  of  those  powers.     It  was 
competent  to  the  present  Duke  of  Portland  to  discourage  by  any 
lawful  means  the  marriage  of  Lady  Mary  Topham  with  her  present 
husband,  reasonably  unobjectionable  as  it  may  have  been,  and  pos- 
sibly was ;  nor  could  it  have  been  unlawful  for  the  present  Duke 
of  Portland  after  the  marriage  to  show  practically  his  disapproval 
of  it  within  not  improper  bounds.     But  it  was  not,  I  think,  compe- 
tent to  him  to  deal,  as  he  is,  in  my  opinion,  proved  to  have 
*  564    *  dealt,  with  the  powers  vested  in  him  by  the  settlements 
of  1843  and  1848  last  mentioned  or  either  of  them.    I  con- 
sider the  deeds  of  September  and  December,  1854,  to  have  been 
mere  frauds  on  those  powers  and  good  for  nothing.    It  has  been 
contended  for,  or  as  for.  Lady  Harriet  Bentinck,  who  by  her  coun- 
sel has  been  a  very  earnest  and  zealous  opponent  of  the  plaintiff 
on  the  present  occasion,  that  there  was  not  any  privity  on  the  part 
of  Lady  Harriet  Bentinck  to  the  view  and  design  (an  irregular 
view  and  an  unjustifiable  design  as  I  conceive)  with  which  those 
deeds  respectively  were  executed,  and  that  she  understood  their 
meaning  and  intention  to  be  in  accordance   with  their  tenor. 
Whether  if  that  contention  had  appeared  to  me  to  have  a  foun- 
dation in  fact,  I  should  have  thought  it  material,  I  do  not  say ; 
for  in  my  judgment  it  had  not  any  foundation  in  fact :  that  is  to 
say,  the  evidence,  as  viewed  by  me,  precludes  or  defeats  the  con- 
tention, and  proves  that  Lady  Harriet  Bentinck  throughout  under- 
stood and  knew  the  true  intention  and  real  object  of  the  four  deeds ; 
was  throughout  well  aware  that  not  one  of  them  was  a  record  of 
truth  ;  was  throughout  well  aware  that  during  the  joint  lives  or  a 
portion,  probably  considerable,  of  the  joint  lives  of  herself  and  the 
plaintifi*  a  moiety  of  the  income  under  the  deeds  was  to  be  kept 
back  and  accumulated  for  reasons  connected  with  the  marriage 
intended  before  and  solemnized  in  October,  1864,  between  Sir 
William  Topham  and  the  plaintiff.    That  accumulation,  whether 
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Lady  Harriet  Bentinck  was  aware  or  unaware  of  the  law,  could 
not  by  law,  as  I  understand  the  law,  be  effectually  directed  under 
either  of  the  powers.  And  the  deeds  of  September  and  December, 
1854,  were  and  are  in  my  judgment  void,  not  merely  as  to  a  moiety 
but  as  to  the  whole  of  what  purports  to  be  appointed  by  them 
respectively.  For,  as  I  conceive,  the  purpose  of  the  present 
Duke  of  Portland  as  to  those  deeds  was  single  *  and  entire,  *  565 
nor,  in  my  opinion,  ought  it  to  be  considered  that  he  would 
have  executed  any  one  of  the  four,  but  for  reasons  connected 
directly  with  the  marriage  intended  before  and  solemnized  in 
October,  1854.  The  main  object  of  the  four  deeds  was,  I  think, 
that  of  operating  on  the  plaintiff,  and  though  in  the  case  of  Lord 
Henry  Bentinck,  as  I  have  said,  there  appears  to  me  to  have  been 
on  his  father's  part  an  intention  to  a  certain  extent  in  Lord  Henry 
Bentinck's  favour,  apart  from  considerations  belonging  merely  to 
the  disliked  marriage,  the  case  as  to  the  appointments  of  September 
and  December,  1854,  seems  to  me  materially  different.  I  think 
that  every  part  of  them  was  and  is  affected  by  the  wrong  intention, 
to  which,  in  my  judgment,  their  existence  is  to  be  attributed,  and 
that  not  one  of  them  conferred  any  the  slightest  right  on  Lady 
Harriet  Bentinck,  the  great  and  able  exertions  made  on  whose 
behalf  against  her  sister  must,  I  conceive,  fail. 

The  Lord  Justice  Turner  stated  the  facts  Qonstituting  the  first 
branch  of  the  case  as  set  out  above,  and  with  regard  to  the  fact 
appearing  from  Lord  Henry  Bentinck's  evidence  of  the  Order  of 
the  30th  of  October,  1848,  having  been  in  blank  when  he  signed 
it,  both  as  to  the  date  and  as  to  the  account  to  which  the  moneys 
were  to  be  placed,  his  Lordship  observed,  that  this  was  not,  in  his 
Lordship's  opinion,  material  in  any  other  point  of  view  than  as 
affecting  the  conduct  of  the  parties,  assuming  that  it  was  right  to 
consider  the  order  as  having  been  signed  on  the  30th ;  for  that,  in 
the  opinion  of  the  Lord  Justice,  there  could  be  no  doubt  that  Lord 
Henry  must  be  taken  to  have  acceded  to  every  thing  which  was 
provided  for  by  the  memorandum  when  completed.  His  Lordship 
then  proceeded  as  follows :  — 

Under  these  circumstances  the  Master  of  the  Rolls  has  held 
the  appointment  under  the  settlement  of  1814  to  be  *  bad    *  566 
as  to  the  whole  of  the  16,000i.  thereby  appointed  to  Lord 
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Henry  Bentinck,  and  this  is  the  first  point  we  have  to  consider. 
The  appeals  raise  three  questions  as  to  his  Honor's  decision  upon 
this  appointment.  First,  it  is  contended,  on  the  part  of  the  plain- 
tiff, that  there  is  a  valid  appointment  to  her  of  80002.,  part  of  the 
16,0002.  appointed  to  Lord  Henry ;  and  secondly,  it  is  contended, 
on  the  part  of  Lord  Henry,  that  the  appointment  to  him  is  valid 
as  to  the  whole  of  the  16,0002. ;  or  thirdly,  that  it  is  at  all  events 
valid  as  to  8000Z.,  part  of  that  sum. 

As  to  the  first  of  these  points,  that  contended  for  by  the  plain- 
tiff, that  there  is  a  valid  appointment  to  her  of  80002.,  part  of  the 
16,0002.,  I  am  of  opinion  that  it  cannot  be  maintained.  It  was 
argued,  in  support  of  this  view,  that  the  trust-deed  ought  to  be 
read  and  taken  as  part  of  the  appointment,  and  that  what  would 
be  bad  under  the  appointment  so  constituted  ought  to  be  rejected, 
and  there  would  then  be  left,  as  it  was  said,  a  valid  appointment 
to  the  plaintiff  of  the  80002.  The  cases  of  appointments  to  chil- 
dren, accompanied  or  followed  by  settlements  extending  to  grand- 
children and  others  not  objects  of  the  power,  and  the  cases  of 
appointments  with  void  conditions,  were  referred  to  in  support  of 
the  argument ;  but  whatever  else  may  have  been  intended  in  this 
case,  this,  at  least,  is  clear,  that  it  was  not  intended  that  the  trust- 
deed  should  form  part  of  the  appointment.  The  trust-deed  was, 
in  fact,  resorted  to  for  the  very  purpose  of  carrying  into  effect  the 
object  in  view  otherwise  than  by  the  appointment,  and  to  unite 
the  two  together  in  the  manner  proposed  would  be,  therefore,  in 
truth,  to  constitute  an  appointment  contrary  to  the  intention  of 
the  donee  of  the  power.  The  cases  of  appointment  and  settlement 
which  were  referred  to  have  not,  as  it  seems  to  me,  any  bearing 

upon  the  present  case ;  for  in  those  cases  the  intention  is, 
•  667    that  the  *  children  should  take  under  the  appointment,  and 

effect  is  given  to  the  settlements  by  the  children  so  taking ; 
but  in  this  case  the  intention  was  that  Lady  Mary  should  not  take 
under  the  appointment.  Supposing,  however,  that  this  difficulty 
could  be  got  over,  and  the  trust-deed  be  read  as  part  of  the  appoint- 
ment, I  do  not  think  that  what  would  be  bad  under  the  appoint- 
ment so  constituted  could  be  separated.  The  case  of  Sadler  v. 
Pratty  (a)  which  was  so  much  relied  upon  on  the  part  of  Lady  Mary 
as  to  this  part  of  the  case,  is,  I  think,  clearly  distinguishable. 

(a)  5  Sim.  682. 
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There  wa^,  in  that  case,  an  absolute  appointment  to  each  child, 
and  the  condition  was  distinct  from  and  independent  of  the 
appointment. 

Passing,  then,  from  the  question  whether  there  is  a  vah'd  appoint- 
ment in  favour  of  Lady  Mary  of  the  8000Z.,  we  come  next  to  the 
point  contended  for  on  the  part  of  Lord  Henry,  that  the  appoint- 
ment to  him  is  valid  as  to  the  whole  of  the  16,0002.  That  it  is 
80  upon  the  face  of  the  deed  there  can  be  no  doubt ;  but  the 
appointment  is  impeached,  upon  the  ground  that  the  purpose 
appearing  by  the  deed  was  not  the  real  purpose,  and  that  the  real 
object  was  to  effect  a  purpose  which  was  not  warranted  by  the 
power  and  was  a  fraud  upon  it.  The  first  question,  therefore,  to 
be  considered  on  this  part  of  the  case  seems  to  me  to  be,  What  was 
the  purpose  of  this  appointment,  and  was  it  or  was  it  not  within 
the  scope  of  the  power  ?  Now,  I  have  already  stated  the  evidence 
bearing  upon  this  point,  and  looking  to  that  evidence  I  think  it 
dear,  beyond  all  doubt,  that  the  purpose  of  this  appointment  was 
not  to  give  the  whole  16,0002.  to  Lord  Henry,  but  to  subject  one- 
half  of  it  to  the  same  discretionary  power  in  the  Duke  of  Port- 
land for  the  time  being  as  had  been  given  to  him  by  the  deed  of 
the  29th  of  June,  1843.  Was  this,  then,  a  purpose  war- 
ranted by  *  the  power  ?  I  am  of  opinion  that  it  was  not.  *  568 
The  absolute  owner  of  property  may,  no  doubt,  subject  the 
property  to  whatever  power  of  appointment  he  may  think  fit, 
keeping,  of  course,  within  the  proper  limits ;  but  the  donee  of  a 
power  is  not  the  absolute  owner  of  the  property  which  is  subject 
to  the  power.  He.  cannot  delegate  the  authority  which  is  given  to 
him.  In  considering  his  acts,  regard  must  be  had  to  the  relation 
in  which  he  stands,  both  towards  the  author  of  the  settlement  and 
towards  the  objects  of  the  power.  As  to  the  relation  in  which  he 
stands  towards  the  author  of  tlie  settlement,  the  purpose  of  the 
author  of  a  settlement  by  which  a  power  is  created  is  to  benefit 
the  objects  within  the  range  of  the  power.  If  the  power  be  exer- 
cised beyond  that  range  his  intention  is  that  the  property,  the 
subject  of  the  power,  shall  go  to  those  who  are  entitled  in  default 
of  appointment.  As  to  the  relation  in  which  he  stands  towards 
the  objects  of  the  power,  powers,  such  as  those  contained  in  the 
settlement  by  which  the  power  in  this  case  was  created,  are  given 
to  parents,  upon  faith  of  the  parental  relation  between  them  and 
the  objects  of  the  power.    They  are  given  to  enable  the  donees  of 
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the  power  to  exercise  parental  control  over  the  objects  of  it,  and 
to  provide  for  their  wants  and  necessities.  The  limitations  in 
default  of  appointment  are  of  themselves  sufficient  to  show  the 
purpose  of  such  powers  ;  and  if  authority  was  wanting  to  support 
this  view  of  them,  there  is  Lord  Hardwicke's  authority  upon  it. 
The  donees  of  such  powers,  therefore,  take  them  clothed  with  the 
parental  duty.  The  powers  are  connected  with  the  duty,  and  the 
donees  can  no  more  transfer  the  power  than  they  can  the  duty. 
When,  therefore,  it  is  asked  that  effect  may  be  given  to  an  appoint- 
ment which  has  for  its  object  to  go  beyond  the  power,  it  is,  in  truth, 
asked  that  the  unauthorized  purpose  of  the  donee  may  be  preferred 
to  the  authorized  purpose  of  the  donor,  and  that  to  the 

•  569    *  prejudice   of   those  who  would  be   entitled  but  for  the 

donee's  unauthorized  purpose  ;  and  it  is  further  asked  that 
effect  may  be  given  to  the  severance  of  the  power  from  the  duty 
with  which  it  is  connected.  It  was  attempted,  however,  to  main- 
tain the  claim  on  the  part  of  Lord  Henry  to  the  whole  of  the 
16,000Z.,  upon  the  ground,  that  however  unauthorized  the  purpose 
of  the  late  duke  may  have  been,  and  whatever  fraud  upon  the 
power  it  may  have  been  his  intention  to  commit,  this  purpose  was 
not  communicated  to  Lord  Henry,  and  he  became  absolute  owner 
of  the  fund,  and  was  competent  to  dispose  of  it  as  he  pleased. 
But  in  the  first  place,  the  disposition  which  Lord  Henry  made 
was  not,  in  truth,  his  disposition.  It  was  upon  the  evidence  before 
us  the  disposition  of  the  late  duke  in  continued  prosecution  of  the 
fraud  upon  the  power.  Lord  Henry,  as  he  states,  was  a  mere  dummy 
in  the  transaction.  In  the  second  place,  Lord  Henry,  in  giving 
effect  to  this  disposition,  was  concurring  in  the  fraud  upon  the 
power ;  and  in  the  third  place,  whether  Lord  Henry  is  to  be  taken 
to  have  concurred  in  the  disposition  or  not,  his  title  was,  at  all 
events,  derived  under  the  fraud  upon  the  power  committed  by  the 
late  duke ;  and  I  take  it  to  be  clear,  that  no  person,  however 
innocent  he  may  himself  be,  can,  where  there  is  no  valuable  con- 
sideration, derive  a  title  under  the  fraud  of  another.  Huguenm 
V.  Baselej/.  (a)  ^  This  argument,  therefore,  on  the  part  of  Lord 
Henry,  is  founded  upon  a  false  hypothesis;  that  of  his  having 
become  the  owner  of  the  fund.    The  circumstances  of  the  case 

(a)  14  Ves.  273. 

'  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  51,  and  cases  in  note  (6)  ;  Scholefield  r. 
Templer,  4  De  G.  ft  J.  429,  and  cases  in  note  (1). 
[442] 


TOPHAM  V.  THE  DUKE  OP  PORTLAND.  *  569 

render  it  unnecessary  for  me  to  say  what,  in  my  opinion,  would 
have  been  the  result  of  the  case,  if  there  had  been  no  accession 
on  the  part  of  Lord  Henry  to  the  fraudulent  purpose  of  the  duke, 
and  no  disposition  made  by  him  in  aid  of  that  purpose ;  but 
certainly  I  am  *  not  prepared  to  admit,  that  even  in  that  *  570 
case  the  appointment  in  favour  of  Lord  Henry  could  have 
been  upheld.  I  am  very  much  disposed  to  think  that  it  could  not. 
The  Court  sets  aside  appointments  made  by  parents  in  favour  of 
children  where  the  appointments  are  connected  with  agreements 
by  tlie  children  for  the  benefit  of  the  parents.  It  also  sets  aside 
appointments  made  by  parents  to  children,  with  a  view  to  the 
benefit  of  the  appointments  ultimately  accruing  to  the  parents.^ 
These,  it  may  be  said,  and  it  was  said  in  the  course  of  the  argu- 
ment, are  cases  in  which  there  is  moral  fraud ;  but  surely  the 
powers  of  Courts  of  Equity  are  not  to  be  measured  by  the  nature 
of  the  fraud.  If  such  purposes  were  warranted  by  the  power,  it 
would  be  difficult  to  say  that  there  could  be  fraud  in  so  exercising 
it.  What  therefore  the  Court  acts  upon  in  such  cases  is,  as  I  con- 
ceive, the  fraud  upon  the  power  in  the  exercise  of  it  by  the  parents 
for  purposes  foreign  to  those  for  which  it  was  created,*  and  if  the 
Court  in  such  cases  looks  to  the  purpose  with  which  the  power 
was  exercised,  it  must,  as  I  apprehend,  look  to  that  purpose  in  all 
cases,  and  the  question  in  each  case  must  be  what  was  the  pur- 
pose with  which  the  power  was  exercised,  as  to  which  there  is  in 
this  case  no  doubt.  It  may  not  be  unimportant  to  refer  upon  this 
subject  to  the  case  of  Scroggs  v.  Scraggs.  (a)  In  that  case  the 
consent  of  a  trustee  was  necessary  to  the  exercise  of  a  power,  and 
the  donee  of  the  power  procured  the  trustee's  consent  by  a  false 
representation,  to  which  the  appointee  does  not  appear  to  have 
been  in  any  way  a  party ;  yet  the  Court  set  aside  the  appointment. 
We  were  much  pressed  in  the  course  of  the  argument  before  us 
with  the  danger  and  inconvenience  which  may  be  attendant  upon 
examining  into  the  motives  by  which  the  donees  of  powers 
may  *  have  been  influenced  in  the  exercise  of  them,  and  *  571 
I  agree  that  there  would  be  both  danger  and  inconvenience 
such  an  examination;  but  it  is  one  thing  to  examine  into  the 
purpose  with  which  an  act  is  done,  and  another  thing  to  examine 

(a)  Amb.  272. 

1  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  268,  269. 

«  See  Kerr  F.  &  M.  (l«t  Am.  ed.)  271,  272. 
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into  the  motives  which  led  to  that  purpose ;  and  what  we  have  to 
do  in  this  case  is,  to  look  to  tlie  purpose  of  the  act  which  was 
done,  and  not  to  the  motive  which  led  to  it.  Whether  the  late 
duke  was  right  or  wrong  in  the  objection  which  he  had  to  Lady 
Mary's  proposed  marriage,  and  which  led  to  the  appointment  under 
consideration,  is  a  question  which  I  do  not  think  it  is  competent 
to  this  Court  to  entertain,  and  which  I  desire  to  be  understood  as 
having  wholly  disregarded.  My  judgment  rests  upon  the  ground, 
that  whether  the  motive  was  right  or  wrong,  the  course  adopted 
for  giving  effect  to  it  was  not  warranted  by  the  power.  For  the 
above  reasons,  I  fully  agree  in  the  opinion  of  the  Master  of  the 
Rolls,  that  Lord  Henry's  claim  to  the  whole  of  the  16,000Z.  under 
this  appointment  cannot  be  maintained. 

I  may  add,  that  there  are  other  views  of  this  appointment  which 
seem  to  me  to  be  equally  fatal  to  it  as  to  8000/.  First.  Tliat  to 
that  extent  the  purpose  having  been  not  to  give  to  Lord  Henry, 
but  to  suspend  the  beneficial  enjoyment  and  a<3Cumulation  with  a 
view  to  a  future  appointment,  and  no  future  appointment  having 
been  made,  the  accumulated  fund  would,  as  I  apprehend,  go  as  in 
default  of  appointment ;  and  secondly,  that  although,  the  rights  of 
the  parties  entitled  in  default  of  appointment  may  of  course  be 
defeated  by  an  exercise  of  the  power,  they  can  be  defeated  only  by 
a  bond  fide  and  not  by  a  merely  formal  execution  of  it;  and  that 
in  this  case  there  was  a  mere  formal  execution  of  the  power.    His 

Honor  however  has  held  this  appointment  to  be  bad  as  to 
*572    the  whole  of  the  16,000/.,  upon  the  general  rule,  *that 

where  an  appointment  is  made  for  a  bad  purpose,  the  bad 
purpose  affects  the  whole  appointment,  and  his  Honor  has  relied 
upon  Daubeny  v.  Cockbum,  (a)  in  support  of  this  view.  That 
this  general  rule  is  correct  when  applied  to  cases  in  which  the 
evidence  does  not  enable  the  Court  to  distinguish  what  is  attribu- 
table to  an  authorized  from  what  is  attributable  to  an  unauthorized 
purpose,  I  feel  no  doubt ;  but  if  the  evidence  enables  the  Court  to 
make  this  distinction,  the  foundation  on  which  the  rule  rests,  the 
impossibility  of  distinguishing  what  is  attributable  to  one  purpose 
from  what  is  attributable  to  another,  wholly  fails ;  and  the  general 
rule  therefore,  cannot,  as  it  seems  to  me,  apply.  Sir  Wa.LTAM 
Grant  has,  I  think,  in  Davheny  v.  Cockbum^  pointed  to  this  view ; 

(a)  1  Meriv.  626. 
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for  he  said  that  he  could  not  collect  from  the  eyidence,  that  but 
for  the  assent  of  the  daughter,  any  appointment  would  have  been 
executed  in  her  favour.  Now,  the  evidence  in  this  case  satisfies 
me  that  one  of  the  purposes  of  this  appointment  was,  that  Lady 
Charlotte  Denison,  Lady  Howard  de  Walden,  Lord  Henry  Ben- 
tinck,  and  Lady  Harriet  Bentinck,  should  all  be  placed  upon  the 
same  footing,  each  taking  8000/.,  and  I  find  myself  therefore 
reluctantly  compelled  to  dissent  from  the  Master  of  the  Rolls' 
opinion,  that  this  appointment  is  bad  as  to  the  whole  of  the 
16,000Z.  appointed  to  Lord  Henry.  The  conclusion  at  which  I 
have  arrived  as  to  this  appointment  is,  that  Lord  Henry  is  entitled 
to  8000/.  under  it,  and  that  it  is  bad  only  to  the  extent  of  8000Z. 

The  case  being  thus  disposed  of  as  to  the  appointment  made  by 
the  late  Duke  of  Portland  of  the  16,000/.,  we  have  next  to  consider 
other  appointments  made  by  the  defendant  the  present  Duke  of 
Portland. 

[*His  Lordship  then  stated  the  facts  constituting  the    *678 
second  branch  of  the  case,  as  set  out  above,  and  proceeded 
as  follows :]  — 

These  appointments  and  those  of  September,  1854,  seem  to  me 
to  be  open  to  the  same  objections  as  the  appointment  in  favour  of 
Lord  Henry,  on  which  I  have  already  commented.  There  is  the 
same  intention  to  put  the  appointed  fund  under  a  control  not 
authorized  by  the  power,  that  of  Lady  Harriet;  the  same  accession 
on  her  part  to  that  purpose ;  the  same  intention  to  accumulate  and 
suspend  the  enjoyment ;  the  same  resort  to  a  mere  contrivance  to 
effect  those  objects ;  and  the  same  absence  of  bona  fides  ;  and 
having  already  stated  my  views  upon  those  points  it  is  unnecessary 
for  me  to  say  more  upon  them.  The  Master  of  the  Rolls,  however, 
has  held  these  appointments  to  be  valid,  upon  the  ground,  as  I 
collect  from  the  judgment,  that  they  were  made  for  the  purpose  of 
carrying  into  effect  the  intentions  of  the  late  duke,  the  author  of 
the  powers,  expressed  in  the  deeds  by  which  the  powers  were 
created.  But  with  all  deference  to  the  Master  of  the  Rolls,  the 
intentions  of  the  late  duke  are  to  be  collected  only  from  the  deeds 
which  he  executed ;  and  after  the  execution  of  those  deeds  both  he 
and  the  donees  of  the  powers  created  by  him  were  as  much  bound 
to  keep  within  the  limits  of  the  powers  as  they  would  have  been  if 
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those  powers  had  been  created  by  any  other  person.  The  case  of 
Davheny  v.  Cockburn  (a)  has  settled  that  point.  These  appoint- 
ments therefore  are,  in  my  opinion,  clearly  bad  as  to  a  moiety  of 
the  appointed  income.  It  is  perhaps  open  to  more  doubt  whether 
they  are  or  are  not  bad  in  toto,  but  there  was  not,  as  to  these 
appointments,  as  there  was  in  the  case  of  Lord  Henry,  any 

*  674    intention  of  benefiting  Lady  *  Harriet  to  any  definite  extent. 

The  appointments  could  not  have  been  made  for  the  purpose 
of  giving  her  a  moiety  of  the  income,  for  she  would  have  been 
entitled  to  it  under  the  limitations  in  default  of  appointment  if  no 
such  appointments  had  been  made.  They  were  made,  as  I  am 
satisfied  upon  the  evidence,  for  the  sole  purpose  of  defeating  the 
limitations  in  default  of  appointment  by  a  fraudulent  exercise  of 
the  power,  and  I  am  of  opinion,  therefore,  that  these  appointments 
are  wholly  void.  Daubeny  v.  Cockburn^  which  the  Master  of  the 
Rolls  has  (though  in  my  humble  judgment  erroneously)  applied  to 
the  case  of  the  appointment  in  favour  of  Lord  Henry,  seems  to  me 
to  apply  directly  to  these  appointments  in  favour  of  Lady  Harriet. 
As  to  the  appointment  affecting  the  40,0002.  charged  upon  the 
Scotch  estates,  I  say  no  more  than  that  the  Scotch  law  being  a 
question  of  fact  I  do'  not  think  that  we  can  properly  come  to  any 
decision  upon  it  in  the  absence  of  evidence  or  of  the  opinion  of  a 
Scotch  Court. 

May  2. 

Their  Lordships'   order,  as  drawn  up,  was  in  the  following 
terms :  — 

This  cause  coming  on,  &c.,  to  be  heard  before  their  Lord- 
ships on  the  petition  of  rehearing  by  way  of  appeal  on,  Ac,  pre- 
ferred by  the  plaintiff,  and  on  the  petition  of  rehearing  by  way  of 
appeal  on,  &c.,  preferred  by  the  defendant  Lord  Henry  Cavendish 
Bentinck,  in  the  presence  of  counsel  for  the  appellant  on  the  first 
appeal,  and  for  the  defendants  and  for  the  appellant  of  the  second 
appeal,  and  for  the  plaintiff  and  remaining  defendants:  upon 
hearing  the  decree  made  by  the  Bight  Honorable  the  Master  of 
the  Bolls,  dated,  &c.,  their  Lordships  did  order,  that  this 

*  575  cause  should  *  stand  for  judgment ;  and  this  cause,  stand- 

ing the,  &c.,  and  this  day  for  judgment  on  the  said  peti- 
tions of  rehearing  by  way  of  appeal  in  the  presence  of  counsel  on 

(a)  1  MeriY.  626. 
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both  sides,  their  Lordships  do  order  that  the  decree  made  in  this 
cause  by  the  Master  of  the  Rolls,  dated  the  22d  day  of  July,  1862, 
be  discharged.     And  their  Lordships  do  declare  that  the  appoint- 
ment made  by  the  deed-poll  of  the  13th  day  of  October,  1848,  in 
the  pleadings  mentioned,  is  void  so  far  as  relates  to  the  sum  of 
8000^.,  part  of  the  sum  of  16,00OZ.   thereby  appointed  to  the 
defendant  Lord  Henry  Gayendish  Bentinck,  and  ^hat  the  said  sum 
of  8000Z.  is  distributable  under  the  trusts  of  the  indentures  of 
settlement  of  the  4th  day  of  August,  1795,  and  the  8th  day  of 
June,  1814,  in  the  pleadings  respectively  mentioned  as  in  default 
of  appointment.     And  the  defendant  the  Duke  of  Portland,  by  his 
counsel,  waiving  his  right,  if  any,  to  a  share  in  the  said  sum  of 
8000^.,  as  having  been  formerly  one  of  the  younger  children  of  the 
late  Duke  and  Duchess  of  Portland,  and  the  defendants,  by  their 
counsel,  consenting  that  the  estates  of  the  late  Duke  of  Portland 
and  Lady  Caroline  Bentinck  deceased,  and  Lord  George  Bentinck 
deceased,  shall  be  deemed  to  be  represented  for  the  purposes  of 
this  suit  by  the  defendant  the  Duke  of  Portland,  their  Lordships 
do  declare  that  the  plaintiff  became  entitled  on  the  27th  day  of 
March,  1854,  the  day  of  the  death  of  the  late  Duke  of  Portland, 
to  the  sum  of  2666Z.  13«.  4<2.,  being  one-third  part  of  the  said  sum 
of  80002.,  and  that  the  defendant  the  Duke  of  Portland,  as  the 
legal  personal  representative  of  Lord  George  Bentinck  deceased, 
became  entitled  at  the  same  time  to  the  like  sum  of  2666Z.  ISa. 
4(2.,  being  a  further  third  part  of  the  said  sum  of  80002. ;  and 
that  the  legal  personal  representatives  of  Lady  Caroline  Bentinck 
deceased  became  entitled  at  the  same  time  to  the  like  sum  of 
2666Z.  13«.  4d.,  being  the  remaining  third  part  of  the  *  said  *  576 
sum  of  80002.    And  it  appearing  that  the   said  sum  of 
80002.  was  paid  by  the  said  late  Duke  of  Portland  out  of  his  own 
moneys,  and  was,  with  a  like  sum  of  80002.,  also  part  of  his  own 
moneys,  invested  on  the  31st  day  of  October,  1848,  in  the  pur- 
chase of  18,6862.  28.  8d.  32.  lOa.  per  cent  annuities,  now  new  32. 
per  cent  annuities,  in  the  name  of  the  said  Duke  of  Portland  and 
the  defendant  Charles  Heaton  Ellis,  to  be  held  by  them  upon  the 
trusts  of  a  settlement  dated  the  24th  day  of  November,  1848,  in 
the  pleadings  mentioned,  and  by  virtue  whereof  the  dividends  of 
the  said  sum  of  18,6862.  28.  8d.  new  32.  per  cent  annuities  have 
been  accumulated  up  to  the  present  time,  their  Lordships  do 
declare,  that  the  said  settlement  of  the  24th  day  of  November, 
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1848,  is  Toid  so  far  as  relates  to  one  moiety  of  the  said  18,686/. 
28.  8(2.  new  3Z.  per  cent  annuities  and  the  accumulations  thereof. 
And  it  is  ordered,  that  the  defendants  the  Duke  of  Portland  and 
Charles  Heaton  Ellis  do,  on  or  before  the  Ist  day  of  June,  1863, 
raise  by  sale  of  a  sufficient  part  of  the  said  moiety  of  the  said 
18,6862.  28.  8d.  new  3Z.  per  cent  annuities,  and  of  the  said  moiety 
of  the  said  accumulations  thereof,  the  said  three  several  sums  of 
2666Z.  13s.  id.  and  the  three  several  sums  of  9422.  14^.  Id.  next 
hereinafter  mentioned,  amounting  together  to  the  sum  of  2828Z. 
28.  3(2. ;  and  tliat  the  defendants  the  Duke  of  Portland  and 
Charles  Heaton  Ellis  do  thereout,  on  or  before  the  1st  day  of 
June,  1863,  pay  one  of  such  sums  of  26662.  138.  id.  to  the  defend- 
ant John  James,  as  trustee  of  the  indenture  of  settlement  of  the 
5th  day  of  October,  1854,  in  the  pleadings  mentioned,  and  pay 
to  the  plaintiff,  on  her  separate  receipt,  one  of  the  said  sums  of 
9422.  148.  1(2.,  being  the  amount  of  the  interest  thereon  at  the 
rate  of  42.  per  cent  per  annum  from  the  27th  day  of  March,  1854, 
to  the  first  day  of  June,  1863,  and  pay  to  the  said  Duke 

*  577    of  Portland,  as  the  legal  personal  representative  of  *  the 

said  Lord  George  Bentinck  deceased,  one  other  of  the  said 
sums  of  2666/.  138.  4(2. ,  and  one  other  of  the  8ai4  sums  of  942/. 
148.  Ic2.,  being  interest  thereon  at  the  rate  and  from  and  to  the 
time  aforesaid,  and  to  pay  the  legal  personal  representative  of 
the  said  Lady  Caroline  Bentinck  deceased  the  remaining  sum  of 
26662.  138.  4(2.,  and  the  remaining  sum  of  942/.  148.  1(2.,  being 
interest  thereon  at  the  rate  and  from  and  to  the  time  aforesaid. 
And  it  is  ordered,  that  the  defendants  the  Duke  of  Portland 
and  Charles  Heaton  Ellis  do,  on  or  before  the  1st  day  of  June, 
1863,  transfer  the  residue,  if  any,  of  the  said  moiety  of  the  said 
18,6862.  2s.  8(2.  new  32.  per  cent  annuities,  and  of  the  said  moiety  of 
the  said  accumulations,  to  the  legal  personal  representatives  of  the 
late  Duke  of  Portland  deceased.  And  it  is  ordered,  that  upon 
such  payment  of  the  said  sum  of  80002.  and  interest  the  benefit 
of  the  charge  thereof  on  the  estate  charged  therewith  is  to  be 
transferred  to  the  legal  personal  representative  of  the  late  Duke 
of  Portland  as  part  of  his  personal  estate.  And  their  Lordships 
do  declare,^  that  the  two  appointments  in  the  pleadings  mentioned, 

*  This  decree  was  varied,  in  the  House  of  Lords  on  appeal,  hy  the  introduc- 
tion, at  this  place,  of  the  words,  "  without  prejudice  to  any  question  as  to  any 
ftttare  exercise  of  the  powers  of  appointment.*'    11  H.  L.  Cas.  61. 
[448] 


TOPHAM  V.  THE  DUKE   OP  PORTLAND.  *  677 

both  dated  the  2l8t  day  of  September,  1864,  the  one  being  of  the 
annuity  of  2720/.,  and  the  other  being  of  the  dividends,  inter- 
est, and  annual  produce  of  the  62,000Z.  bank  81.  per  cent  annu- 
ities, and  of  the  accumulations  of  the  last-mentioned  sum  made 
during  the  life  of  the  late  Duke  of  Portland,  and  also  the  two 
appointments  in  the  pleadings  mentioned,  both  dated  the  19th 
day  of  December,  1854,  the  one  being  of  the  said  annuity,  and 
the  other  being  of  the  said  interest,  dividends,  and  annual  prod- 
uce, are  void ;  and  that  the  plaintiflF  and  the  defendant  Lady 
Harriet  Cavendish  Bentinck  are  entitled  in  equal  shares  to  the 
said  annuity  of  2720?.,  and  to  the  said  interest,  dividends,  and 
annual  produce  from  the  said  27th  day  of  March,  1864. 
And  it  appearing  *  that  there  has  been  paid  to  the  plaintiff  *  678 
the  sum  of  717i.  Is.  4td.  and  820?.  3«.  4d.,  making  together 
the  sum  of  1037?.  10«.  8i.,  in  respect  of  her  moiety  of  the  said 
annuity,  and  interest,  dividends,  and  annual  produce ;  and  that, 
with  the  exception  of  the  said  sum,  the  whole  of  the  said  annuity, 
and  of  the  said  interest,  dividends,  and  annual  produce  has  been 
paid  to  the  said  Lady  Harriet  Cavendish  Bentinck  since  the  said 
27th  day  of  March,  1854  ;  and  that,  with  the  exception  of  the 
said  sum  of  1087Z.  10«.  Sd.  so  paid  to  the  plaintiff,  and  of  certain  other 
sums,  amounting  together  to  the  sum  of  3311?.  0*.  9rf.,  the  whole  of 
one  moiety  of  the  said  annuity,  and  of  the  said  interest,  dividends, 
and  annual  produce  that  have  accrued  due  from  the  said  27th  day 
of  March,  1864,  has  been  invested  in  bank  3/.  per  cent,  annuities 
in  the  names  of  the  Duke  of  Portland,  Lord  Henry  Bentinck  and 
Lady  Harriet  Cavendish  Bentinck,  and  the  income  thereof  accumu- 
lated by  like  investments;  and  that  the  said  bank  annuities 
amount  together  to  22,710?.  188.  8d.  bank  3?.  per  cent  annuities, 
it  is  ordered,  that  the  defendants  the  Duke  of  Portland,  Lord 
Henry  Cavendish  Bentinck  and  Lady  Harriet  Cavendish  Bentinck 
do,  on  or  before  the  1st  day  of  June,  1863,  sell  the  said  22,710?. 
188.  8d.  bank  3/.  per  cent  annuities,  and  pay  the  produce  thereof 
to  the  plaintiff  Lady  Mary  Elizabeth  Topham,  the  wife  of  the 
defendant  Sir  William  Topham,  on  her  separate  receipt.  And  it 
is  ordered,  that  the  defendant  Lady  Harriet  Cavendish  Bentinck 
do,  on  or  before  the  said  1st  day  of  June,  1863,  pay  to  the  said 
plaintiff,  on  her  separate  receipt,  the  said  sum  of  3311/.  08.  Qd. 
cash.  And  it  is  ordered,  that  a  case  be  prepared  by  the  plaintiff 
for  the  opinion  of  the  Court  of  Session^  being  the  Superior  Court 
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of  Scotland,  as  to  the  validity,  according  to  the  law  of  Scot- 

*  579   land,  of  the  appointment  made  by  the  deed  of  the  *  28th 

day  of  October,  1848,  in  the  pleadings  mentioned,  so  far 
as  relates  to  the  sum  of  16,000Z.  appointed  to  the  defendant  Lord 
Henry  Cavendish  Bentinck,  or  any  and  what  parts  of  such  sum  of 
16,000Z. ;  and  if  invalid,  as  to  the  sum  or  sums  payable  by  reason 
of  such  invalidity,  and  the  person  or  persons  entitled  thereto. 
And  such  case,  when  so  prepared,  is  to  be  submitted  by  the  plain- 
tiff to  the  others  of  the  parties  to  this  cause  who  are  interested 
therein,  and  such  case  is  afterwards  to  be  submitted  to  their  Lord- 
ships for  their  approval  and  settlement ;  and  any  of  the  pai^ties 
interested  are  to  be  at  liberty  to  apply  to  their  Lordships,  in  order 
that  it  may  be  so  approved  and  settled;'  and  such  case,  when 
finally  approved  and  settled  by  their  Lordships,  is  to  be  remitted 
to  the  said  Court  for  its  opinion  as  to  the  law  of  Scotland  as 
applicable  to  the  facts  to  be  set  forth  in  such  case  on  the  questions 
to  be  therein  submitted  to  such  Court.  And  it  is  ordered,  that  the 
further  hearing  of  these  appeals,  so  far  as  relates  to  the  appointment 
of  the  28th  day  of  October,  1848,  in  the  pleadings  mentioned,  and 
to  the  costs  of  this  suit,  and  of  these  rehearings  by  way  of  appeal, 
do  stand  adjourned  until  after  an  opinion  on  such  case  shall  have 
been  given,  (a) 

June  20. 

On  this  day  upon  a  motion  made  by  counsel  for  the  defendant 
Lady  Harriet,  it  was  ordered,  that  she,  by  her  counsel,  undertak- 
ing to  lodge  her  case,  and  to  set  down  her  appeal  to  the  House  of 
Lords  against  the  order  of  the  Lords  Justices  for  hearing  during 
the  then  present  session  of  Parliament,  if  the  House  of   Lords 

should  permit  the  same  to  be  so  set  down,  the  plaintiff  by 
*580    her  counsel  *  undertaking  to  consent,  if  necessary,  to  any 

application  that  might  be  made  to  tlie  House  of  Lords  by 
the  defendants  for  that  purpose,  that,  notwithstanding  tlie  said 
order,  the  defendants  the  Duke  of  Portland,  Lord  Henry  and  Lady 
Harriet  should,  on  or  before  the  20th  of  July,  1863,  or  within 
seven  days  after  service  of  the  present  order  on  them,  transfer 
into  Court  in  trust  in  the  cause  the  22,710Z.  18«.  8d.  bank  3Z.  per 
cent  annuities  in  the  said  order  mentioned  ;  and  that  the  defend- 

(a)  Reg.  Lib.  1863,  B.  969. 
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ant  Lady  Harriet  should,  within  the  time  aforesaid,  pay  into  Court 
to  the  credit  of  the  cause  the  33117.  0^.  9d»  cash  therein  also  men- 
tioned. And  it  was  ordered,  that  the  same  when  so  paid  into  the 
bank  should  be  laid  out  in  the  name  of  the  Accountant-General  in 
the  purchase  of  bank  3/.  per  cent  annuities  in  trust  in  the  cause, 
and  that  the  interest  from  time  to  time  to  accrue  on  the  annuities 
so  to  be  purchased,  and  on  the  bank  annuities  so  to  be  transferred, 
should  be  as  the  same  accrued  due  paid  to  the  plaintiff  upon  her 
separate  receipt  until  further  order,  with  liberty  to  the  plaintiff  to 
apply  to  reinvest  the  whole  of  the  said  bank  annuities  respectively 
or  any  part  thereof  in  other  securities.  And  it  was  ordered,  that 
the  defendant  Lady  Harriet  should  pay  to  the  next  friend  of  the 
plaintiflF,  and  to  the  defendants  the  Duke  of  Portland  and  Lord 
Henry,  their  costs  of  the  application,  (a) 

August  1. 

The  cause  stood  in  their  Lordships'  paper  on  this  day  in  order 
that  the  case  directed  by  the  Order  of  tlie  2d  of  May,  1868,  to  be 
prepared  by  the  plaintiff  for  the  opinion  of  the  Court  of 
Session  of  Scotland  might  be  *  approved  and  settled  by  their    *  581 
Lordships,  when  it  was,  at  the  request  of  the  plaintiflF,  and 
by  consent  of  the  defendants,  and  with  the  sanction  of  the  Court, 
arranged  that  all  further  proceedings  should  be  stayed  under  so 
much  of  that  order  as  directed  that  a  case  should  be  prepared  by 
the  plaintiff  for  the  opinion  of  the  Court  of  Session  as  to  the 
validity,  according  to  the  law  of    Scotland,  of   the  appointment 
made  by  the  deed  of  the  28th  of  October,  1848,  so  far  as  related 
to  the  16,000Z.  appointed  to  the  defendant  Lord  Henry,  or  any 
and  what  parts  of  that   sum,   and   if  invalid  as  to  the  sum  or 
sums  payable  by  reason  of   such  invalidity  and   the   person  or 
persons  entitled  thereto;   and  that  such  case  when  so   prepared 
should  be  submitted  by  the  plaintiff  to  the  others  of  the  parties 
to  the  cause  who  were  interested  therein,  and  that  such  case 
should  afterwards  be  submitted  to  their  Lordships  for  their  ap- 
proval and  settlement;   and  that  any  of  the  parties  interested 
should  be  at  liberty  to  apply  to  their  Lordships  in  order  that  it 
might  be  so  approved  and  settled ;  and  that  such  case,  when  finally 
settled  and  approved  by  their  Lordships,  should  be  remitted  to  the 
Court  of  Session  for  its  opinion  as  to  the  law  of  Scotland  as  appli- 
(a)  Reg.  Lib.  1863,  B.  1427. 
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cable  to  the  facts  to  be  set  forth  in  such  case  on  the  questions  to 
be  thereby  submitted  to  such  Court.  And  at  the  Uke  request  to 
the  plaintifiF,  and  by  the  hke  consent  of  the  defendants,  and  with  the 
like  sanction,  it  was  then  also  arranged,  that  notwithstanding  the 
•direction  contained  in  the  Order  of  the  2d  of  May,  1863,  that 
the  further  hearing  of  the  appeal,  so  far  as  related  to  the  appoint- 
ment of  the  28th  day  of  October,  1848,  and  to  tlie  costs  of  this 
suit,  and  of  the  rehearings  by  way  of  a{4)eal,  should  stand  adjourned 
until  after  an  opinion  on  such  case  should  have  been  given,  the 
cause  should  be  at  once  disposed  of  as  to  the  question  of 

*  582    costs  reserved  by  the  Order  of  the  *  2d  of  May,  1863,  and 

that  the  cause  should  stand  for  judgment  as  to  the  question 
of  costs,  (a) 

December  5. 

The  cause  accordingly  stood  this  day  for  judgment  on  tlie  ques- 
tion of  costs  reserved  by  the  Order  of  the  2d  of  May,  1863,  when 
their  Lordships  delivered  tlie  following  judgments :  — 

The  Lord  Justice  Turner.  —  The  only  question  remaining  to  be 
disposed  of  in  this  case  is  the  question  of  costs. 

I  have  again  read  through  and  considered  the  pleadings  and  the 
evidence  in  the  cause  with  a  view  to  this  question.  There  are 
two  branches  of  the  case,  one  relating  to  the  appointments  made 
by  the  late  duke,  the  other  to  the  appointments  made  by  tlie 
defendant  tho  present  duke.  We  have  held  all  these  appointments 
to  be  void,  so  far  as  the  plaintiff  is  concerned,  as  being  in  fraud  of 
the  powers  under  which  they  were  made, — fraudulent  in  the  eye 
of  this  Court,  without  reference  to  the  question  whether  they  were 
morally  so  or  not. 

In  this  state  of  circumstances,  I  think  that,  so  far  as  the  suit 
relates  to  the  appointments  made  by  the  defendant  the  Duke  of 
Portland,  the  plaintiff  is  clearly  entitled  to  the  costs  against  him, 
and  I  think  she  is  also  entitled  to  this  portion  of  the  costs  against 
the  defendants  Lord  Henry  Bentinck  and  Lady  Harriet  Bentinck ; 
it  appearing  by  the  answer  of  Lord  Henry,  as  I  read  it,  that  he 
was  concurring  in  these  appointments  being  made,  and 

*  688    by  the  answer  of  Lady  Harriet  that  she  also  *  has  concurred 

in  giving  effect  to  these  appointments  and  claims  under 
them,  in  opposition  to  Uie  plaintiff. 

(a)  See  Reg.  Lib.  1S6S,  B.  2437. 
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As  to  the  rest  of  the  plaintiffs  costs  of  the  suit,  those  relating 
to  the  appointments  made  by  the  late  Duke  of  Portland,  I  am  of 
opinion  that  they  ought  to  be  paid  out  of  the  estate  of  the  late  Duke 
of  Portland  ;  and  the  defendant  the  Duke  of  Portland  having  under- 
taken to  represent  that  estate  in  this  suit,  I  think  there  must  be 
an  order  for  the  payment  of  this  portion  of  the  costs  accordingly ; 
but  looking  to  the  answers  and  cross-examinations  of  the  defend- 
ant the  Duke  of  Portland  and  of  Lord  Henry,  I  think  that  it 
would  be  going  too  far  to  throw  this  portion  of  the  costs  upon 
either  of  them  personally,  nor  do  I  think  they  can  be  thrown  on 
Mr.  Ellis,  who  was  a  mere  agent  of  the  late  duke  in  this  transaction. 

I  think  neither  the  defendant  James  nor  the  defendant  Sir  Wil- 
liam Topham  can  have  any  costs  as  against  the  other  defendants 
through  the  medium  of  the  plaintiflF.  They  have  become  necessary 
parties  as  defendants  only  in  consequence  of  the  settlement  made 
upon  the  plaintiff's  marriage,  and  must  take  their  costs  out  of  the 
settlement  funds.  It  would  be  unjust  that  the  parties  should  be 
charged  with  double  costs  by  reason  of  that  settlement. 

None  of  the  other  defendants  have,  in  my  opinion,  any  claim  to 
costs  as  against  their  co-defendants. 

What  has  been  said  relates  to  the  costs  of  the  suit  generally.  I 
think  there  should  be  no  costs  of  either  of  the  appeals. 

♦  The  Lord  Justice  Knight  Bruce.  —  Continuing  to  take  ♦  584 
the  view  of  the  merits  of  this  case  as  affected  by  the  Eng- 
lish Law,  which  I  stated  on  a  former  occasion,  I  concur  in  what 
the  Lord  Justice  now  proposes.  I  had,  however,  for  some  time 
doubted  whether  the  introduction  by  the  plaintiff  into  this  suit 
of  those  matters  which  we  hold  to  be  cognizable  by  the  law  of  Scot- 
land ought  not  to  have  the  effect  of  diminishing  the  amount  of 
costs  to  be  awarded  to  her.  But  the  operations  set  on  foot  against 
her  with  regard  to  both  the  Scotch  and  English  funds,  operations 
which,  as  to  the  English  funds  at  least,  were,  in  my  judgment,  I 
repeat,  highly  irregular  and  unjust,  appear  to  have  belonged  to  one 
scheme,  and  she  was,  I  think,  justified  in  bringing,  and  entitled,  if 
not  bound  to  bring,  the  whole  narrative  before  the  Court,  (a) 

(a)  Their  Lordsliips^  order  on  this  part  of  the  case  will  be  found  in  Reg. 
Lib.  1863,  B.  2437. 

Note. — This  decision  was  affirmed  by  the  House  of  Lords  on  the  7th  of 
April.  1864.     [11  H.  L.  Gas.  32.] 

[453] 


*  683  CASES  IN   CHANCERY. 

♦585  *COSSER  v.  RADFORD. 

1863.    Jane  9.    Before  the  Lords  Justicks. 

A  debtor  conveyed  property  to  a  trustee  upon  trust  to  sell  and  pay  to  the 
encumbrancers  (who  were  parties)  and  to  the  creditors  parties  thereto  of 
the  twelfth  part,  the  sums  due  to  them,  but  so  that  the  trustees  might  apply  the 
moneys  from  time  to  time  in  paying  wholly  or  partially  any  one  or  more  of 
the  creditors  in  preference  to  any  others ;  and  it  was  declared  that  nothing 
contained  in  the  deed  should  charge  the  property  with  any  of  the  debts  the 
payment  of  which  was  thereby  intended  to  be  provided  for,  or  give  to  the 
creditors  (other  than  the  encumbrancers)  any  right  of  action  or  suit,  lien, 
charge  or  demand  on  account  of  any  such  debt  upon  or  against  the  property, 
the  debtor,  or  the  trustee.  C,  a  creditor,  who  was  not  an  encumbrancer, 
executed  the  deed  and  received  under  it  a  payment  on  account  of  his  debt. 
Held,  reversing  the  decision  of  the  Court  below,  that  C.  could  maintain  a 
suit  for  the  execution  of  the  trusts  of  the  deed.^ 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice-Chan- 
cellor  Wood  dismissing  his  bill  with  costs. 

The  plaintiff  was  a  simple  contract  creditor  of  William  Harris, 
and  his  bill  was  filed  to  enforce  the  trusts  of  a  deed  executed  by 
Harris.  This  deed  was  executed  in  April,  1855,  but  was  errone- 
ously dated  the  3d  of  April,  1853,  and  was  expressed  to  be  made 
between  W.  Harris  of  the  first  part,  several  persons  therein  named 
(being  encumbrancers  on  leasehold  properties  of  Harris)  of  the  next 
nine  parts,  Joseph  Radford  of  the  eleventh  part,  and  the  several 
other  persons  whose  names  and  seals  were  thereunto  respectively 
subscribed  and  set,  being  creditors  of  W.  Harris,  of  the  twelfth 
part ;  and  thereby,  after  long  recitals  showing  the  particulars  of 
various  leasehold  properties  to  which  Harris  was  entitled  and  of 
the  encumbrances  upon  them,  and  the  amounts  due  on  such  encum- 
brances to  the  parties  of  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  eight,  ninth,  and  tenth  parts  respectively ;  and  reciting 
that  W.  Harris  was  further  indebted  to  the  several  persons  men- 
tioned in  the  schedule  thereunder  written  or  thereunto  annexed  in 
the  several  sums  of  money  set  opposite  to  their  respective  names 

in  the  said  schedule ;  and  reciting  that  divers  of  the  encum- 
*  586    brancers  *  and  creditors  parties  thereto  had  required  W. 

Harris  to  make  some  provision  for  the  payment  and  dis- 

^  8eepost,  593,  and  cases  in  note. 
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charge  of  the  principal  moneys  and  interest  so  due  from  the  said 
W.  Harris  to  the  said  encumbrancers  and  the  several  persons  par- 
ties thereto  of  the  twelfth  part  respectively,  being  creditors  of  the 
sjiid  W.  Harris,  vrhich  the  said  W.  Harris  had  accordingly  agreed 
to  do  on  the  said  several  encumbrancers  or  some  of  them  agreeing 
to  forbear  for  such  time  as  was  thereinafter  mentioned :  Harris  by  « 
the  deed  demised  his  leasehold  properties  to  Radford  for  all  the 
residue  of  the  terms  for  which  he  held  them  wanting  the  last  day, 
subject  to  all  under-leases  and  agreements  for  under-leases,  and  to 
the  encumbrances,  upon  trust  for  sale.  It  was  declared  that  Rad- 
ford, his  executors,  administrators,  and  assigns  should  stand  pos- 
sessed of  the  moneys  arising  from  the  sale,  and  of  the  rents  until 
sale,  upon  trust  to  pay  all  costs,  charges  and  expenses  of  prepar- 
ing, engrossing  and  executing  the  trust-deed,  and  all  other  costs, 
charges,  and  expenses  of  and  incident  to  the  execution  of  the  pow- 
ers thereby  created,  and  in  case  the  premises  should,  with  the 
consent  of  the  encumbrancer  or  encumbrancers  thereon,  be  sold 
discharged  from  the  encumbrance  or  encumbrances,  should  pay  and 
discharge  the  principal  money  and  interest  which  at  the  time  or 
respective  times  of  such  sale  should  be  charged  on  the  premises  so 
sold,  and  according  to  the  priorities  of  such  encumbrances  respec- 
tively ;  and  should  in  the  next  place  pay  to  the  several  persons 
parties  to  the  deed  of  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  and  twelfth  parts,  their  several  and  respective 
executors,  administrators,  and  assigns,  the  several  sums  of  money 
and  interest  which  might  then  remain  due  and  owing  to  them 
respectively,  yet  so  nevertheless  that  Radford,  his  executors,  admin- 
istrators, and  assigns  should  have  full  discretionary  power 
and  authority  to  apply  the  said  *  moneys  or  any  part  thereof  *  587 
from  time  to  time  in  paying  and  satisfying  either  wholly  or 
partially  any  one  or  more  of  the  said  creditors  the  amount  of  his, 
her,  or  their  debt  or  debts,  in  preference  or  priority  to  any  other  or 
others  of  the  said  creditors.  And  it  was  declared  that  when  and 
so  soon  as  all  the  debts  or  sums  of  money  for  the  payment  and 
satisfaction  whereof  provision  was  intended  to  be  thereby  made 
should  have  been  fully  paid  and  discharged,  and  all  the  trusts 
thereinbefore  declared  should  have  been  fully  performed  and  satis- 
fied, and  all  costs,  charges,  and  expenses  which  Radford  or  other 
the  trustees  or  trustee  for  the  time  being,  their  executors  or  admin- 
istrators, should  incur  or  become  liable  to,  should  be  fully  discharged, 
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the  deed  and  the  demise  intended  to  be  thereby  made  should  become 
absolutely  void,  and  the  said  thereby  demised  premises  should 
immediately  thereupon  be  vested  in  and  become  the  absolute  prop- 
erty at  law  and  in  equity  of  the  said  W.  Harris,  his  executors^ 
administrators,  and  assigns  for  all  the  then  unexpired  residues  of 
^the  respective  terms  and  interests  therein.  And  it  was  declared 
that  nothing  therein  contained  should  operate  or  extend  to  subject, 
charge  or  make  liable  the  said  thereby  demised  premises  to  or  with 
any  debt  or  debts  the  payment  whereof  was  intended  to  be  thereby 
provided  for,  or  to  give  to  the  person  or  persons  to  whom  any  such 
debt  or  debts  as  aforesaid  was  or  were  due  or  owing  (other  than 
and  except  the  several  persons  parties  thereto  of  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  eight,  ninth,  and  tenth  parts  respec- 
tively, his  or  their  executors  or  administrators)  any  right  of  action 
or  suit,  or  any  lien,  charge,  or  demand  whatsoever  at  law  or  in 
equity  on  account  of  any  such  debt  upon  or  against  the  said  thereby 
demised  premises  respectively,  or  the  said  W.  Harris,  his  execu- 
tors or  administrators,  or  Radford,  or  other  the  trustees  or  trustee 
for  the  time  being ;  but  that  the  deed  should  not  in  any 

*  688    manner  affect,  alter,  or  abridge  the  *  rights  and  remedies  of 

the  said  parties  thereto  of  the  second,  third,  fourth,  fifth, 
sixth,  seventh,  eight,  ninth,  and  tenth  parts  respectively  under  the 
severally  thereinbefore  recited  securities,  or  any  deeds  or  securi- 
ties which  they  respectively  might  then  hold.  Then  followed  a 
proviso  authorizing  the  trustee  to  complete  unfinished  buildings 
and  insure  against  fire.  And  it  was  declared  that  it  should  be 
lawful  for  the  trustees  or  trustee  to  compromise  or  compound  any 
action,  suit,  proceeding,  difference,  dispute,  claim,  or  demand  relat- 
ing to  the  said  several  debts  or  sums  so  as  aforesaid  due  or  owing 
from  or  by  the  said  W.  Harris,  or  otherwise  relating  to  the  said 
trust  premises  or  any  part  thereof,  upon  any  terms  which  he  or 
they  should  think  proper,  and  to  refer  any  such  difference,  dispute, 
claim,  or  demand  to  arbitration,  and  to  do  all  acts  and  execute  all 
instruments  expedient  for  such  purposes ;  and,  in  all  cases  in  which 
any  question  of  law  or  equity  should  arise  in  relation  to  all  or  any 
of  the  said  trust  premises,  to  settle  and  arrange  the  same  in  such 
manner  as  should  be  advised  by  his  or  their  counsel ;  and  to  adjust, 
settle,  and  approve  all  accounts  in  relation  to  all  or  any  of  the  said 
trust  premises,  and  generally  to  compromise,  settle  and  adjust  all 
claims,  demands,  accounts,  and  questions  relating  to  or  affect- 
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ing  or  arising  as  to  all  or  any  of  the  said  trust  premises,  and 
to  execute  and  do  all  releases  and  things  in  relation  to  all  or  any 
of  the  said  trust  pVemises,  as  fully  and  absolutely  to  all  intents  as 
Radford,  his  executors  or  assigns,  or  the  trustees  or  trustee  for  the 
time  being,  could  do  if  he  or  they  were  or  was  the  absolute  owner 
or  owners  of  the  said  trust  premises.  The  deed  contained  a  power 
of  appointing  new  trustees,  and  concluded  with  several  covenants 
by  the  persons  parties  thereto  of  the  second,  third,  fourth,  fifth, 
sixth,  seventh,  eight,  ninth,  tenth,  and  twelfth  parts,  not  to  take 
any  proceedings  against  Harris  in  respect  of  any  of  their 
*  debts  till  the  Ist  of  July  then  next,  and  a  stipulation  that  *  689 
the  deed  should  be  binding  on  the  parties  who  executed, 
though  any  others  of  the  persons  made  parties  to  it  might  not 
execute  it. 

This  deed  was  executed  by  Harris  Badford,  and  two  only  of 
the  encumbrancers,  and  by  four  simple  contract  creditors,  of  whom 
Andrew  Cesser,  who  claimed  to  be  a  creditor  of  Harris  for  800Z., 
was  one.  On  the  12th  of  February,  1859,  Radford  paid  Cesser 
601.  on  account  of  his  debt. 

On  the  18th  of  February,  1862,  Harris  was  adjudged  bankrupt. 
Thomas  James  Boys  was  chosen  his  assignee. 

In  June,  1862,  Radford  filed  his  bill  against  Boys  as  the  sole 
defendant,  praying  that  he,  Radford,  might  be  discharged  from  the 
trusts,  and  that  the  trusts,  so  far  as  they  were  unperformed,  might 
be  administered  by  the  Court,  the  plaintiff  submitting  to  account 
as  the  Court  might  direct. 

In  July,  1862,  Cosser  filed  his  bill,  on  behalf  of  himself  and  all 
the  other  creditors  entitled  to  the  benefit  of  the  trust-deed,  against 
Radford  and  Boys,  praying  for  the  usual  accounts  against  Radford, 
and  for  the  execution  of  the  trusts  under  tlie  direction  of  the  Court. 

The  causes  came  on  at  the  same  time  on  motion  for  decree 
before  Vice-Chancellor  Wood,  who  was  of  opinion  that,  upon  the 
construction  of  the  deed,  a  simple  contract  creditor  did  not  acquire 
under  it  the  rights  of  a  cestui  que  trust.  His  Honor  accordingly 
made  one  order  dismissing  with  costs  Cesser's  bill  and  directing 
accounts  and  inquiries  in  Radford's  suit. 

*  Cosser  now  appealed  from  so  much  of  the  decree  as  *590 
applied  to  his  suit. 

Mr.  Schomherg  and  Mr.  Surrage,  for  the  appellant.  —  The  Vice- 
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Chancellor  held  that  the  deed  gave  the  trustee  a  power  of  exclud- 
ing any  creditor.  We  subriiit  that  it  did  not,  but  only  gave  a 
power  of  preference.  The  clause  as  to  rights*  of  action  and  suit 
is  not  intended  to  exempt  the  trustee  from  rendering  an  account ; 
the  power  to  compromise  shows  this.  A  provision  exempting  a 
trustee  from  rendering  an  account  would  be  contrary  to  public 
policy.  The  clause  as  to  debts  not  being  a  lien  on  the  property 
appears  to  be  against  us,  but  it  merely  means  that  the  creditors 
are  to  have  no  rights  against  the  property  except  the  qualified 
rights  given  them  by  the  deed,  and  thereby  made  subject  to  the 
discretion  of  the  trustee.  The  fact  of  the  trustee's  having  filed  a 
bill  for  the  execution  of  the  trusts,  precludes  his  saying  that  he  is 
under  no  liability  to  account,  or  that  he  retains  his  right  of  prefer- 
ring one  creditor  to  another.  As  to  the  cases  relied  on  below ;  in 
Wain  V.  Lord  Egmont^  (a)  according  to  the  terms  of  the  deed  no 
person  could  claim  the  benefit  of  it,  or  be  allowed  to  execute  it  till 
the  trustees  had  given  him  a  debenture  or  certificate  of  his  being  a 
creditor,  and  the  decision  only  was  that  persons  not  having  such 
debentures  could  not  take.  Drever  v.  Mawddey  (li)  is  the  same 
case.  In  Joel  v.  Milh  (c)  the  trust  was  to  raise  a  sum  of  money 
and  pay  such  of  the  debts  of  the  testator's  nephew  as  the  trustees 
should  think  fit.  The  creditors  were  mere  volunteers,  not  being 
creditors  of  the  person  creating  the  trust.  None  of  these  cases, 
therefore,  apply  to  the  present.  If  the  contract  purports  to 
exclude  us  from  calling  the  trustees  to  account,  such  a  pro- 
*  591  vision  is  contrary  to  public  policy,  *  and  the  Court  will  dis- 
regard it.  The  Court  cannot  allow  such  a  monstrous  thing 
as  a  trustee  subject  to  no  liability  to  account. 

Mr.  Roll  and  Mr.  W.  H.  Terrell,  for  Radford.— Either  there  is 
here  a  power  in  the  trustee  to  refuse  to  allow  a  creditor  to  become  a 
cestui  que  trust,  or  the  case  is  a  peculiar  form  of  Oarrard  v.  Lord 
Lauderdale.  (jT)  The  settlor  placed  the  property  in  the  hands  of 
a  trustee  who  was  to  hold  it  in  trust  to  pay  the  encumbrancers, 
but,  subject  to  that,  was  only  an  agent  employed  by  the  debtor  to 
pay  his  debts,  not  a  trustee  for  the  creditors.  If  a  deed  is  so 
framed  as  primd  facie  to  import  a  trust  for  the  benefit  of  creditors, 
they,  upon  acceding  to  it,  become  cestuis  qu£  trust ;  but  if  the  deed 

(a)  3  Myl.  &  K.  446.  (c)  3  K.  &  J.  468. 

(6)  16  Sim.  611.  (c2)  3  Sim.  1. 
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contains  a  condition  that  a  simple  contract  creditor  shall  not  be  a 
cestui  que  trusty  he  cannot  become  one  bj  acceding  to  it.  There 
is  nothing  repugnant  nor  any  thing  against  public  policy  in  this ; 
it  is  not  giving  a  man  a  right  and  saying  that  he  shall  not  sue,  but 
it  is  declaring  that  he  shall  not  have  the  right.  The  mere  execu- 
tion of  such  a  deed  does  not  make  a  simple  contract  creditor  a 
cestui  que  trust ;  what  is  there  against  public  policy  or  inconsistent 
in  saying  that  his  abstaining  from  suing  in  consequence  of  the 
deed  shall  not  make  him  one  ?  He  is  not  defrauded,  for  the  deed 
tells  him  he  is  not  to  be  a  cestui  que  trust.  There  is  nothing 
against  law  in  making  the  determination  of  the  trustee  a  condition 
precedent  to  ranking  as  a  cestui  que  trusty  so  as  to  be  entitled  to 
bring  a  suit.  A  mere  agreement  to  refer  disputes  to  arbitration 
does  not  oust  the  jurisdiction  of  the  Courts,  but  a  stipulation  mak- 
ing the  award  of  an  arbitrator  a  condition  precedent  to  the  right  to 
sue  is  binding.  Scott  v.  Avery,  (a)  Even  admitting  that  upon 
the  true  construction  of  the  deed  a  right  is  given  without  a 
remedy,  *  there  is  no  reason  why  a  person  should  not  be  *  592 
allowed  to  accept  a  right  subject  to  a  condition  that  he  shall 
have  no  remedy  for  enforcing  it. 

Mr.  Roberts,  for  Boys,  referred  to  Cooke  v.  Turner.  (6) 

Mr.  Schombergy  in  reply. 

The  Lord  Justice  Knight  Bruce. — I  respectfully  dissent  from 
the  construction  which  one  of  our  most  eminent  Judges  has  put  on 
this  instrument,  so  extraordinary,  so  elaborate,  and  so  singularly 
worded,  that  it  is  not  surprising  that  any  two  minds  should  differ 
upon  it.  I  consider  that  the  trustee  was  not,  upon  the  true  con- 
struction of  the  instrument,  invested  with  a  power  of  excluding  any 
of  the  creditors.  He  had  a  power  of  preferring  one  to  another  in 
the  fair  and  honest  exercise  of  his  discretion,^  but  he  had  not,  in 
my  judgment,  any  power  to  hand- over  any  thing  to  the  author  of 
the  trust  till  all  the  debts  were  paid.^    It  is  contended  that  the 

(a)  5  H.  L.  Cas.  811.  (6)  14  Sim.  218,  493 ;  16  M.  &  W.  727. 

^  See  Wakeman  v.  Grover,  4  Paige,  24 ;  11  Wend.  187 ;  Hudson  v.  Mare, 
8  Scam.  679;  Lewin  Trusts  (6th  Eng.  ed.).  390,  391 ;  Perry  Trusts,  §§  685, 
686 ;  2  Kent,  632,  and  cases  in  note  (e). 

•  See  Perry  Trusts,  §  691. 
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deed  gave  the  simple-contract  creditors  no  rights  against  the  prop- 
erty or  the  trustee  ;  that  the  •trust,  which  in  that  case  would  be  no 
trust,  was  voluntary ;  and  that  if  the  trustee  should  decline  to  exe- 
cute the  trust  there  would  be  no  remedy  against  him  in  a  Court  of 
justice.  I  am  of  opinion  that  such  a  construction  of  the  deed  is 
inadmissible.  It  would  be  contrary  to  reason  and  authority  to 
hold  that  a  trustee  can  be  at  liberty  to  commit  breaches  of  trust 
without  rendering  himself  amenable  to  any  Court  of  justice,  and  I 
do  not  consider  the  Vice-Chancellor  to  have  entertained  any  such 
view.     He  appears  to  have  proceeded  on  the  ground  that 

*  693    Mr.  Cesser  was  not  a  *  cestui  que  trusty  —  a  view  from  which, 

as  I  have  said,  I  respectfully  dissent. 

The  Lord  Justice  Turner.  — With  all  deference  to  the  Vice- 
Chancellor,  whose  judgment  is  always  entitled  to  the  highest  con- 
sideration, I  am  unable  to  agree  in  his  conclusion.  His  decision 
must  rest  on  this, —  that  the  plaintiff  was  not  a  cestui  que  trust 
under  the  deed.  Two  arguments  have  been  urged  in  support  of 
this  view  :  first,  that  the  case  comes  within  the  range  of  Garrard 
V.  Lord  Lauderdale ;  and  that,  although  a  binding  trust  was 
created  as  between  the  debtor  and  the  encumbrancers,  none  was 
created  as  between  the  debtor  and  the  creditors,  parties  of  the 
twelfth  part.  No  doubt  a  deed  declaring  a  trust  in  favour  of  cred- 
itors may  make  the  trustee  in  the  first  instance  only  an  agent  of  the 
debtor  ;  but  according  to  Garrard  v.  Lord  Lauderdale  and  Walltvyn 
V.  Coutts^  if  the  creditors  act  upon  the  deed,  it  becomes  binding, 
and  creates  a  trust  in  their  favour,  which  they  can  enforce.  Here 
the  deed  was  acted  upon,  and  the  trustee  paid  Mr.  Cesser  50Z.  on 
account  of  his  debt.  If,  therefore,  the  principles  of  Garrard  v. 
Lord  Lauderdale  are  applicable  to  the  present  deed,  there  is  a  clear 
answer  to  the  argument  which  the  appellants  found  on  that  case.^ 

But  it  is  said  that,  although  the  first  part  of  the  deed  declares  a 
trust  in  favour  of  all  the  creditors,  this  is  controlled  by  a  subse- 
quent declaration  that  none  of  the  creditors,  other  than  the  encum* 

^  See  Harland  o.  Binks,  15  Q.  B.  713,  and  note  at  the  end  of  the  case  in  the 
Amer.  ed. ;  Nicholson  v.  Tutin,  2  K.  &  J.  18 ;  Lewin  Trusts  (5th  Eng.  ed.)f 
385 ;  ^a  Touche  v,  Lucan,  7  CI.  &  Fin.  772,  792 ;  Whitraore  v.  Turquand.  3  De 
G.,  F.  &  J.  107,  note  (1)  ;  Forbes  v,  Simond,  4  De  G.,  M.  &  G.  298 ;  Simmonds 
V,  Palles,  2  Jo.  &  Lat.  495,  504;  Siggers  v.  Evans.  5  El.  &  Bl.  367 ;  2  Kent 
(11th  ed.),  533,  and  cases  in  notes ;  Perry  Trusts,  §  593. 
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brancers,  are  to  be  ceatuis  que  trust.  Now  the  first  trust  of  the 
purchase-moneys  clearly  is  for  the  payment  of  all  the  debts ;  then 
follows  a  provision  giving  the  trustee  a  power  of  selection,  but  no 
power  of  exclusion.  That  there  was  no  power  of  exclusion 
is  made,  if  possible,  still  more  manifest  by  the  *  terms  of  the  *  594 
ultimate  trust  in  favour  of  Harris,  which  was  not  to  arise 
until  all  the  debts  for  payment  of  which  provision  was  made  by 
the  deed  had  been  paid.  It  was  argued  upon  this  that  (he  debts 
intended  to  be  provided,  for  were  only  the  encumbrances  and  such 
of  the  debts  due  to  the  other  creditors  as  the  trustee  should  think 
fit  to  pay ;  but  this  argument  cannot  be  maintained  if,  under  the 
first  trust,  the  trustee  was  bound  to  pay  all,  and  it  appears  to  me 
clear  that  such  was  the  intention. 

Then  it  was  said  that  the  succeeding  clause  expressly  excludes 
the  creditors  from  being  cestuis  que  trust,  and  overrides  the  preced- 
ing clauses.  Now  if  the  first  trust  is  clear,  it  cannot  be  controlled, 
except  by  something  equally  clear.  The  meaning  of  the  clause 
relied  on  probably  was,  that  nothing  in  the  deed  should  give  the 
creditors  any  new  right  against  the  trustee  or  the  debtor  person- 
ally, not  that  the  creditors  should  have  no  right  of  suing  the  trustee 
for  the  purpose  of  enforcing  the  execution  of  the  trusts.  It  is 
enough,  however,  to  say  that  this  clause  is  not  clear  enough  to 
defeat  the  clearly  expressed  trust  which  precedes  it.  I  am  of 
opinion,  therefore,  that  a  decree  for  the  administration  of  the  trusts 
ought  to  be  made  in  the  suit  of  Cosser  v.  Radford  as  well  as  in  the 
other  suit. 

Reg.  Lib.  1863,  B.  fol.  1455. 
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*595  ♦STERNE  v.   BECK. 

1863.    June  10,  11.    Before  the  Lobds  Justicbs. 

A  debt  being  payable  by  instalments,  with  interest,  the  debtor  made  defaalt  In 
payment  of  one  of  the  instalments.  By  a  deed,  reciting  that  the  creditor 
had  agreed  to  give  the  debtor  time  upon  having  the  payment  of  the  debt 
secured  to  him,  with  interest,  **  by  the  instalments  and  in  manner  therein- 
after appearing,^  provislbn  was  made  for  payment  of  the  debt,  with  interest, 
by  instalments  different  from  the  former  ones,  with  a  proviso  that  upon 
default  being  made  in  payment  of  any  instalment  the  whole  unpaid  portion  of 
the  debt,  with  interest,  should  become  immediately  payable.  The  debtor 
made  default.  Ileldt  that  the  proviso  was  not  in  the  nature  of  a  penalty,  and 
that  a  Court  of  Equity  ought  not  to  restrain  the  creditor  from  enforcing 
immediate  payment  of  the  whole  moneys  remaining  due.* 

This  was  an  appeal  by  the  defendant  from  the  whole  of  a  decree 
of  Vice-Chancellor  Stuart. 

By  an  award  dated  the  1st  of  January,  1861,  it  was  awarded 
that  the  plaintiff  was  indebted  to  the  defendant  in  the  sum  of 
lilSL  128.  6d.j  and  that  this  sum  should  be  paid  by  instalments, 
150/.  on  the  15th  of  February,  150/.  on  the  15th  of  May,  and  the 
residue  by  three  equal  instalments,  at  twelve  months,  twenty-four 
months,  and  thirty  months  from  the  date  of  the  award,  with  inter- 
est at  5/.  per  cent  per  annum.  The  award  also  provided  that  the 
plaintiff  should  assign  certain  policies  of  assarance  to  the  defend- 
ant as  security,  and  that,  on  the  plaintiff  jnaking  default  in  pay- 
ment of  any  of  the  instalments,  the  plaintiff  sjiould  execute  a 
mortgage  to  the  defendant  of  certain  property  therein  mentioned, 
such  mortgage  to  be  conditioned  for  the  payment  of  the  1418Z. 
12s.  6(2.,  or  so  much  as  should  then  remain  due,  and  the  interest, 
by  instalments  as  above. 

The  plaintiff  paid  the  two  instalments  of  150/.,  but  made  default 
in  payment  of  the  first  third  part  of  the  residue  on  the  Ist  of  Janu- 
ary, 1862,  whereupon  the  defendant  took  proceedings  in  bank- 
ruptcy against  him  by  trader-debtor  summons,  and  the  plaintiff 
filed  an  admission  that  he  was  indebted  to  the  amount  of 
♦  696  the  over-due  *  instalment,  amounting,  with  interest,  to 
408/.  5«.  6d.      A  negotiation  was  then  entered  into,  with 

^  See  Kerr  Inj.  82. 
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a  view  to  the  abandonment  of  these  proceedings,  and  an  arrange- 
ment was  come  to  which  was  carried  into  effect  by  the  following 
deed. 

This  deed  was  dated  the  15th  of  February,  1862,  and  recited 
the  award,  the  default  in  payment  and  the  proceedings  in  bank- 
ruptcy, and  that  the  plaintiff  had  requested  the  defendant  to  for- 
bear further  proceedings  in  bankruptcy  and  to  give  him  time  for 
payment  of  the  408Z.  5«.  6rf.,  which  the  defendant  had  agreed  to  do 
on  having  the  payment  of  the  sum  of  1154Z.  0«.  6rf.,  being  the 
residue  of  the  said  sum  of  1418Z.  125.  6d.,%rith  interest  to  the  1st 
day  of  January  then  last,  and  the  sum  of  lOOZ.  towards  the  costs, 
charges  and  expenses  of  the  defendant  occasioned  by  the  said 
default  in  payment,  making  together  the  sum  of  1254Z.  Os.  6(2., 
secured  to  him,  with  interest  after  the  rate  aforesaid,  by  the  instal- 
ments and  in  manner  thereinafter  appearing.     The  plaintiflF  then 
assigned  certain  property,  including,  along  with  other  property, 
that  mentioned  in  the  award,  to  the  defendant,  subject  to  a  proviso 
that  if  the  plaintiff,  his  executors,  administrators,  or  assigns,  should 
pay  to  the  defendant,  his  executors,  administrators,  or  assigns,  the 
sum  of  1264Z.  0«.   6d.  by  instalments  as  follows,  200Z.  on  the 
execution  of  the  deed,  lOOZ.  on  the  15th  of  April,  1001.  on  the  15th 
of  June,  50Z.  on  the  15th  of  August,  50/.  on^the  15th  of  October, 
and  501!.  on  the  15th  of  December,  all  in  the  year  1862;  lOOZ.  on 
the  15th  of  January,  15th  of  March,  15th  of  May,  15th  of  July, 
15th  of  September  and  15th  of  November,  1868,  and  104/.  0«.  6rf. 
on  the  15th   of  January,  1864,  with  interest  at  5Z.  per  cent  per 
annum  on  so  much  of  the  1254/.  08.  6d.  as  should  for  the  time 
being  remain  unpaid,  the  deed  should  be  void.     The  deed 
contained  *  a  covenant  by  the  defendant  with  the  plaintiff  *  597 
for  payment  of  the  1254/.  0«.  6rf.  and  interest  in  the  above 
manner.     The  deed  then  contained  a  proviso,  that  in  case  default 
should  be  made  by  the  plaintiff,  his  executors,  administrators,  or 
assigns,  in  payment  of  some  or  any  one  of  the  said  instalments 
thereinbefore  covenanted  to  be  paid,  and  interest  as  aforesaid,  then 
and  in  such  case  the  whole  of  the  said  sum  of  1254/.  0«.  6t/.,  with 
interest,  or  such  part  thereof  as  should  not  have  been  paid,  should 
immediately  become  due  and  payable,  notwithstanding  the  period 
»  for  the  payment  of  the  residue  of  the  said  instalments  should  not 
have  arrived.     And  the  plaintiff,  for  himself,  his  heirs,  executors, 
and  administrators,  covenanted  with  the   defendant,  his  execu- 
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tors,  administrators,  and  assigns,  that  in  case  the  plaintiff,  his 
executors,  administrators,  or  assigns,  should  make  default  in  pay- 
ment of  some  or  one  of  the  said  instalments  as  aforesaid,  he  or 
they  would,  immediately  on  demand  by  the  defendant,  his  execu- 
tors, administrators,  or  assigns,  pay  to  the  defendant,  his  execu- 
tors, administrators,  or  assigns,  the  said  sum  of  1254/.  Os.  6(f.,  or 
such  part  thereof  as  should  then  remain  due  and  unpaid,  t6gether 
with  the  interest  for  the  same  after  the  rate  aforesaid.  It  was 
further  provided  that  the  deed  should  be  without  prejudice  to  the 
securities  already  giveli  in  pursuance  of  the  award,  and  without 
prejudice  to  the  rights  and  remedies  of  the  defendant  under  the 
award,  in  the  event  of  default  being  made  by  the  plaintiff  in  pay- 
ment of  any  one  or  more  of  the  instalments  in  pursuance  of  the 
deed. 

The  plaintiff  made  default  in  payment  of  the  first  instalment  of 
200Z.,  and  the  defendant,  not  having  obtained  payment  of  it,  com- 
menced, in  May,  1862,  an  action  for  the  recovery  of  the  whole 
sum.  This  action  was  settled,  and  the  first  three  instalments 
were  paid.  Default  having  been  made  in  payment  of  the 
•698  fourth,  the  *  defendant,  in  September,  1862,  commenced 
another  action  for  the  whole  amount  of  the  remaining 
moneys  secured  by  the  deed. 

The  plaintiff  filed  his  bill  to  restrain  this  action,  insisting  that 
at  the  time  of  the  execution  of  the  deed  a  parol  agreement  had 
been  made  that  the  proviso  and  covenant  making  the  whole  sum 
payable  immediately  upon  default  in  payment  of  any  instalment 
should  not  be  put  in  force,  and  that  the  plaintiff  had  executed  the 
deed  only  on  the  faith  of  this  agreement,  and  insisting  ah$o  that, 
apart  from  such  agreement,  the  proviso  and  covenant  were  to  be 
treated  as  inserted  only  by  way  of  penalty. 

On  the  17th  of  April,  J.868,  the  Vice-Chancellor  made  a  decree 
ordering  the  plaintiff  to  pay  to  the  defendant  the  instalments 
remaining  unpaid  of  the  1254Z.  Os.  6d.  in  the  deed  of  15th  February, 
1862,  mentioned,  at  the  times  stipulated  by  that  deed,  and  in 
default  of  his  so  doing  the  defendant  was  to  be  at  liberty  to  apply 
in  Chambers  for  leave  to  issue  execution  upon  a  judgment  which 
had  been  obtained  by  him  in  his  second  action.  The  defendant 
appealed. 

Mr.  Bacon  and  Mr.  Langworthy^  for  the  plaintiff,  in  support  of 
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the  decree.  —  We  contend  that  in  the  view  of  a  Court  of  Equity 
the  stipulation  for  payment  of  the  whole  sum  at  once  can  only  be 
treated  as  a  penalty  to  secure  payment  of  the  instalments.  The 
course  which  conveyancers  take  when  it  is  intended  that  the  whole 
debt  shall  be  recoverable  at  once  in  case  of  default  in  payment  of 
any  of  the  instalments,  is,  to  make  the  debtor  in  the  first  place 
covenant  for  payment  of  the  whole  sum,  and  then  to  insert 
a  *  proviso  restraining  the  creditor  from  suing  if  the  instal-  *  699 
ments  are  punctually  paid.  There,  no  doubt,  if  default  is 
made,  the  original  covenant  is  restored  to  its  full  force,  and  there 
is  no  relief  against  its  being  enforced ;  but  where  the  primary 
covenant  is  for  payment  of  instalments,  with  a  superadded  stipula- 
tion like  that  in  the  present  case,  it  is  difficult  to  distinguish  the 
case  from  that  of  a  bond  in  a  penal  sum  for  securing  payment  of 
an  annuity.  A  complete  analogy  is  furnished  by  the  authorities 
relating  to  provisions  for  the  reduction  of  interest  on  punctual 
payment.  It  is  quite  settled  that  if  a  mortgagor  covenants  to  pay 
il.  per  cent,  but  that  whenever  he  makes  default  in  payment  for  a 
certain  number  of  days  he  will  pay  5/.  per  cent  instead  of  4Z.  per 
cent,  this  latter  stipulation  is  treated  only  as  a  penalty,  though 
where  the  original  covenant  is  to  pay  5Z.  per  cent,  subject  to  a 
proviso  that  the  mortgagee  shall  accept  4L  per  cent  instead  of  5/. 
per  cent  if  punctually  paid,  the  mortgagor  must  pay  the  5Z.  per 
cent  in  full  unless  he  tenders  the  4/.  per  cent  within  tlie  speci- 
fied time.  NicholU  v.  Maynard^  (a)  Jarm.  Byth.,  (6)  and  cases 
there  cited. 

Mr.  Malins  and  Mr.  Caldecotty  for  the  defendant.  —  The  legal 
right  of  the  defendant  to  recover  the  whole  sum  at  once  is  undis- 
puted, and  there  is  no  ground  for  equity  to  interfere.  The  cases 
as  to  penalties  have  no  application.  In  the  case  of  a  penalty  a 
person  covenants  to  pay  a  larger  sum  as  a  means  only  of  more 
effectually  securing  a  smaller  sum ;  here  the  provision  is  merely 
that  if  the  debt  is  not  paid  in  a  particular  way  the  debtor  shall  be 
liable  to  pay  it  at  once. 

Mr.  Langworthyy  in  reply. 

*  The  Lord  Justice  Knight  Bruce.  —  The  deed  of  the    *  600 

(a)  8  Alk.  619.  (b)  Vol.  6,  p.  896. 
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15th  of  February,  1862,  was  founded  on  a  valuable  consideration, 
and  is  binding  on  both  the  plaintiff  and  the  defendant.  The  plain- 
tiff, however,  alleges  that  there  was  a  collateral  agreement  by  parol, 
made  contemporaneously  with  the  deed,  and  that  in  equity  this  agree- 
ment precludes  the  defendant  from  availing  himself  of  part  of  the 
provisions  of  the  deed  against  the  plaintiff.  On  this  point  there  is 
a  conflict  of  evidence,  but,  in  my  judgment,  the  evidence  on  behalf 
of  the  defendant  so  far  preponderates  that  we  cannot  deal  with 
the  case  on  the  footing  that  any  such  agreement  as  the  plaintiff 
alleges  to  have  been  entered  into  was  in  fact  made. 

The  case  then  stands  upon  the  deed  alone.  It  appears  on  the 
face  of  that  instrument,  that  a  stated  amount  of  debt  was  at  the 
time  of  its  execution  due  from  the  plaintiff  to  tlie  defendant,  but 
that  it  was  payable  only  by  instalments  at  certain  fixed  times, 
with  interest  in  the  mean  time.  The  deed  provided  for  payment 
of  the  debt  by  instalments  at  periods  different  from  those  at  which 
it  was  originally  payable,  with  interest  in  the  mean  time,  and  it 
further  provided  that  in  a  certain  event  payment  of  the  debt  should 
be  accelerated.  It  did  not  provide  that  the  amomit  payable  should 
be  increased,  but  only  provided  that,  instead  of  being  paid  at 
future  periods,  with  interest  up  to  those  periods,  it  should  become 
payable  at  once,  with  interest  up  to  that  time.  To  a  proviso  of 
such  a  nature,  none  of  the  principles  of  equity  relating  to  relief 
in  the  case  of  penalties  are,  in  my  opinion,  applicable.  I  think 
that  the  plaintiff's  case  wholly  fails,  and  that  his  bill  ought  to  be 
dismissed  with  costs. 

*  601  *  The  Lord  Justice  Turner.  —  The  plaintiff  rests  his 
case  upon  two  grounds :  first,  upon  an  alleged  parol  agree- 
ment that  the  proviso  upon  which  the  defendant  is  suing  at  law 
should  not  be  enforced  ;  and,  secondly,  upon  the  ground  that  the 
proviso  in  question  is  in  the  nature  of  a  penalty  against  which  a 
Court  of  Equity  will  relieve.  It  is  impossible  to  say  that  the  evi- 
dence establishes  the  parol  agreement,  and  its  existence  is  dis- 
tinctly denied  by  the  defendant.  The  plaintiff,  therefore,  fails  on 
the  first  branch  of  his  case.  As  to  the  second  question,  the  proviso 
must  take  effect  according  to  its  terms,  unless  it  be  clear  that  it 
was  intended  only  as  a  penalty.  Now  an  agreement  that  a  sum 
payable  by  instalments  with  interest  shall  in  certain  events  become 
payable  at  once,  may  possibly  in  some  circumstances  amount  only 
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to  a  penalty ;  but  I  am  of  opinion  that,  on  the  construction  of  this 
instrument,  the  proviso  was  not  intended  so  to  opemte.  The  deed 
recites  that  the  defendant  had  agreed  to  give  the  plaintiff  time 
upon  having  the  payment  of  the  debt  secured  to  him  with  interest, 
"  by  the  instalments  and  in  manner  hereinafter  appearing,"  thus 
referring  not  only  to  the  payment  by  instalments,  but  also  to  the 
different  mode  of  payment  mentioned  in  the  proviso.  That  pro- 
viso, therefore,  as  it  seems  to  me,  ought  not  to  be  taken  as  in  the 
nature  of  a  penalty,  but  as  expressing  the  mode  in  which  in  certain 
events  the  payment  was  to  be  made,  the  contract  between  the  par- 
ties being  that  the  sum  due  should  be  payable  by  instalments, 
provided  they  were  punctually  paid,  but  that,  in  case  of  any 
default  in  paying  them,  the  whole  sum  should  become  payable  at 
once.  I  agree  in  the  opinion  of  my  learned  brother,  that  the 
decree  ought  to  be  reversed,  and  the  bill  dismissed  with  costs. 


*  MOORE  V.  MOORE.  *  602 

1863.  June  11.  Before  the  Lords  Justices. 
• 
A  testator  bequeathed  his  personal- estate  to  trustees  upon  trust  to  pay  thereout 
all  his  debts,  funeral  and  testamentary  expenses,  and  invest  the  residue  upon 
the  trusts  therein  mentioned,  and  he  disposed  of  his  real  estate,  part  of  which 
was  subject  to  a  mortgage.  Edd^  that  the  trust  for  payment  of  all  the 
testator^s  debts  out  of  the  personal  estate  took  the  case  out  of  the  operation  of 
16  &  17  Vict.  c.  117,  and  that  the  mortgaged  estate  ought  to  be  exonerated 
out  of  the  personalty.* 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls, 
holding  that  the  will  of  the  testator  Fielding  Moore  did  not  indi- 
cate an  intention  that  an  estate  which  had  been  mortgaged  by  him 
should  be  exonerated  out  of  his  personal  estate. 

The  testator  by  his  will,  dated  the  2d  of  November,  1860,  speci- 
fically disposed  of  certain  parts  of  his  real  estate,  and  bequeathed 
his  household  furniture  to  his  wife,  and  devised  the  rest  of  his  real 

1  See  Woolstencroft  w.  Woolstencroft,  2  De  G.,  F.  &  J.  847,  note  (1) ; 
Maxwell  ».  Hyslop,  L.  R.  4  Eq.  415 ;  Brownson  v.  Lawrance,  L.  R.  6  Eq.  4,  6 ; 
Nelson  c.  Page,  L.  R.  7  Eq.  26;  2  Dart  V.  &  P.  (4th  Eng.  ed.)  748  et  seq. ; 
Eno  ».  Tatham,  8  De  G.,  J.  &  S.  448 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  196. 
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estate  to  her  for  life,  with  remainders  over.  He  then  gave  his 
ready  money,  securities  for  money,  and  all  other  his  goods,  effects, 
and  personal  estate  whatsoever  and  wheresoever  to  trustees  upon 
trust  to  call  in,  sell,  and  convert  the  same  into  money,  and  stand 
possessed  of  the  proceeds  upon  trust  thereout,  in  the  first  place,  to 
pay  all  his  just  debts,  funeral  and  testamentary  expenses,  and  the 
expenses  of  proving  his  will,  and  after  full  payment  and  satisfac- 
tion thereof  to  invest  the  residue  in  manner  therein  mentioned, 
and  pay  the  income  to  his  wife  during  her  widowhood,  and  after 
her  death  or  second  marriage  dispose  of  the  capital  as  therein 
mentioned. 

Part  of  tlie  testator's  real  estate  was  subject  to  an  equitable 
mortgage  made  by  himself  to  his  bankers. 

On  the  2l8t  of  July,  1862,  the  Master  of  the  Rolls  decided  that 
this  real  estate  must  be  taken  cum  onere^  for  that  the  trust  for  pay- 
ment of  the  debts  generally  out  of  the  personal  estate  did  not  indi- 
cate a  "  contrary  or  other  intention  "  within  the  meaning  of  16  & 
17  Vict.  c.  117. 

*  603        *  Mr.  Baggallay  and  Mr,  Archibald  Smithy  for  the  appel- 

lant, relied  on  Eno  v.  Tatham  (a)  as  undistinguishable  from 
the  present  case. 

^  Mr.  W.  Pearsofiy  for  the  respondents. 

Their  Lordships  reversed  the  order  of  the  Master  of  the  Rolls, 
and  made  a  declaration  that  the  residuary  personal  estate  was 
primarily  liable  for  payment  of  the  mortgage  debt. 

(a)  Cor.  LL.  J.,  infra;    [1  N.  R.  266,  629;    32  L.  J.  Ch.  Sll^   9  Jor. 

N.  S.  482.] 
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LADY  MARY  TOPHAM  v.  DUKE  OP  PORTLAND. 
1863.    June  20.    Before  the  Lords  Justicbs. 

The  costs  of  an  application  to  stay  the  execution  of  a  decree  pending  an  appeal 
to  the  House  of  Lords  are  to  be  paid  by  the  applicant.^ 

This  was  an  application  by  Lady  Harriet  Cavendish  Bentinck, 
that  the  proceedings  under  the  decree  in  this  cause,  so  far  as 
related  to  the  transfer  and  payment  of  certain  sums  of  stock  and 
cash  to  the  plaintiff,  might  be  stayed  pending  an  appeal  by  Lady* 
H.  C.  Bentinck  to  the  House  of  Lords  from  the  decree  made  on 
the  hearing  of  the  appeal  before  the  Lords  Justices,  (a) 

Mr.  CUffard  and  Mr.  T.  Stevens^  appeared  in  support  of  the 
application,  and  the  Solicitor- General  (Sir  R.  Palmer),  Mr. 
Charles  Rall^  and  Mr.  Rowcliffe^  for  the  plaintiff. 

It  was  arranged  that  an  order  should  be  taken  in  the  following 
form :  — 

That  notwithstanding  the  said  order  (2d  May,  1863), 
♦the  defendants  the  Duke  of  Portland,  Ac,  do  on  or  before  *  604 
the  20th  of  July,  1863,  or  within  seven  days  after  service  of 
this  order  upon  them,  transfer  into  the  name  of  the  accountant- 
general  in  trust  in  this  cause  the  22,710Z.  18«.  M,  bank  annuities 
in  the  said  order  mentioned,  and  that  defendant  Lady  Harriet  C. 
Bentinck  do  within  the  time  aforesaid  pay  into  the  bank  to  the 
credit  of  this  cause  the  3311Z.  0^.  ^d.  cash  therein  also  mentioned. 

Directions  to  invest  the  cash  in  consols  and  pay  the  dividends 
on  the  transferred  consols  and  on  the  purchased  consols  to  the 
plaintiflF  Lady  Mary  Topham  upon  her  separate  receipt  until  further 
order,  with  liberty  for  her. to  apply  for  a  reinvestment  on  other 
securities. 

The  Solicitor-Gteneral  asked  for  the  costs  of  the  motion. 

Mr.  Q-iffard^  for  the  applicant,  contended  that  the  costs  ought 
to  abide  the  result  of  the  appeal. 


(a)  Supra,  p.  617. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1471. 
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Their  Lordships  after  coliferring  with  the  registrar  said,  that, 
according  to  the  course  of  the  Court,  the  applicant  must  pay  the 
costs  of  the  application. 

Ordered,  that  defendant  Lady  H.  C.  Bentinck  do  pay  to  the 
next  friend  of  the  plaintiff  and  to  defendants  the  Duke  of  Portland 
and  Lord  H.  C.  Bentinck  their  costs  of  this  application,  to  be 
taxed,  &c. 

Reg.  Lib.  1363,  B.  fol.  1427. 


♦605  *WALMSLEY  v.  POXHALL. 

1S63.    June  27,  29.    Before  the  Lords  Justices. 

A  testator  gave  legacies  to  his  children  absolutely,  and  then  gaye  the  income  of 
his  residuary  estate  to  his  wife  for  her  life,  and  directed  that  afler  her  death 
the  income  should  be  divided  equally  among  his  said  children  during  their 
respective  lives,  and  after  the  death  of  all  his  children  he  directed  the  capital 
to  be  divided  equally  among  all  his  grandchildren ;  provided,  nevertheless, 
that  in  case  of  the  death  of  any  of  his  said  children,  leaving  lawful  issue. 
**  the  respective  legacy,  share,  and  interest*^  of  the  child  or  children  so  dying 
should  immediately  thereupon  become  vested  in  such  his,  her,  or  their  issue 
respectively.  Held^  that  upon  the  death  of  a  child  leaving  issue  before  the* 
period  of  distribution  the  income  of  that  share  of  the  residue  of  which  the 
child  had  been  tenant  for  life  was  payable  until  the  period  of  distribution  to 
the  issue  as  joint  tenants,  and  not  to  the  surviving  children  of  the  testator. 

This  was  an  appeal  from  part  of  an  order  of  the  Master  of  the 
Rolls  declaring  the  construction  of  the  will  of  Edward  Foxhall* 
dated  the  14th  of  April,  1813. 

The  testator  gave  all  his  property  to  his  executors,  upon  trust 
to  pay  certain  legacies  and  life  annuities,  including  a  consider- 
able legacy  to  each  of  his  six  children  by  name  absolutely.  He 
then  directed  the  income  of  the  residue  to  be  paid  to  bis  wife  for 
her  life,  and  proceeded  as  follows :  — 

^'  And  from  and  after  the  decease  of  mj  said  wife,  then  I  do 
hereby  direct  that  the  whole  of  the  said  rents  and  profits  of  my 
said  leasehold  estates  and  premises,  the  interest,  dividends,  and 
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proceeds  of  the  said  capital,  stocks  or  funds,  and  of  all  other  my 
estate  and  effects,  shall  be  upon  further  trust  that  my  surviving 
executors  or  executor,  his  executors  or  administrators,  shall  and 
do  from  time  to  time  as  the  same  shall  become  due  and  payable 
divide  and  pay  the  same  unto  and  among  all  my  said  children  in 
equal  proportions,  share  and  share  alike,  for  and  during  their 
respective  natural  lives,  and  from  and  immediately  after  the  decease 
of  all  my  children,  then  my  will  is,  and  I  do  hereby  further  direct, 
that  the  whole  of  my  said  leasehold  messuages  or  tenements, 
buildings,  and  *  premises,  and  other  effects,  shall  be  forth-  *  606 
with  sold  and  disposed  of  by  my  suiTiving  executors  or 
executor,  his  executors  or  administrators,  either  by  public  auction 
or  private  contract,  for  the  most  money  that  can  or  may  be 
reasonably  gotten  for  the  same;  and  as  to,  for  and  concerning 
the  money  to  be  produced  by  such  sale  or  disposition,  the  said 
remaining  capital,  stocks  or  funds,  and  other  moneys  or  securities 
which  shall  or  may  be  then  due  and  owing  to  the  said  trust  estate, 
and  all  other  the  residue  and  remainder  of  my  estates  and  effects 
whatsoever  and  wheresoever,  I  give  and  bequeath  the  same,  and 
every  part  thereof,  unto  and  among  all  my  grandchildren  in  equal 
proportions,  share  and  share  alike,  to  and  for  their  several  and 
respective  absolute  use  and  benefit,  and  if  there  shall  happen  to  be 
but  one,  then  to  such  only  grandchild,  his  or  her  executors,  admin- 
istrators, or  assigns;  provided  nevertheless,  and  I  do  hereby 
expressly  declare,  that  in  case  of  the  death  of  any  or  either  of  my 
said  children  leaving  lawful  issue,  the  respective  legacy,  share  and 
interest  under  this  my  will  of  the  child  or  children  so  dying  shall 
immediately  thereupon  go  to  and  become  vested  in  such  his,  her, 
or  their  issue  respectively,  any  thing  herein  contained  to  the  con- 
trary notwithstanding." 

The  testator  died  in  1815  leaving  six  children  ;  all  of  them  sur- 
vived the  widow,  who  died  in  1842.  One  of  the  children  died 
without  issue  in  1853,  and  on  the  11th  of  November,  1854,  an 
order  was  made  in  this  suit  declaring  that  the  surviving  children 
of  the  testator  were  entitled  to  the  income  in  equal  shares  for  their 
lives,  with  cross  remainders  between  them. 

Another  child  of  the  testator  died  in  1862,  leaving  a  daugh- 
ter, the  plaintiff  in  this  suit,  who  obtained  leave  to  *  appeal    *  607 
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from  the  above  order,  so  far  as  it  declared  that  there  were  cross 
remainders  between  the  children,  (a) 

Mr,  ffobhouse  and  Mr.  Nalder^  for  the  appellants.  —  Taking  the 
gift  to  the  issue  literally,  it  gives  over  to  them  absolately  the  share 
of  which  their  parent  was  tenant  for  life.  This,  however,  would 
conflict  with  the  previous  gift  of  the  whole  fund  to  the  grandchil- 
dren and  we  do  not  press  it.  We  contend  rather  that  it  was 
intended  to  dispose  of  what  was  not  in  terms  previously  disposed 
of,  and  to  carry  to  the  issue  of  a  deceased  child  until  the  period 
of  distribution  the  income  of  that  share  of  which  the  child  was 
tenant  for  life. 

Mr.  Selwyn  and  Mr.  Rasch^  for  three  of  the  surviving  children. 
—  The  original  gifts  to  the  children  are  for  life  only,  and  at  the 
death  of  the  survivor  the  fund  is  given  over  as  a  whole.  Thus  far 
it  is  clear  that  there  would  be  cross  remainders.  Neighbour  v. 
Thurlow.  (&)  The  proviso  alone  raises  a  ground  for  argument. 
Now  there  are  benefits  given  by  the  will  sufficient  to  satisfy  the 
terms  of  the  proviso,  and  this  being  so,  there  is  no  reason  for 
straining  the  language  of  the  proviso,  so  as  to  make  it  apply  to  the 
residue,  to  which  its  wording  is  inappropriate,  for  a  deceased  child 
having  only  possessed  a  life-estate  had  no  '^  share  and  interest " 
capable  of  going  over.  We  do  not  say  that  the  words  "legacy, 
share  and  interest "  would  not  have  applied  to  the  residue  if  trans- 
missible interests  in  the  residue  had  been  first  given,  or  if  there 
had  been  no  other  gifts  to  the  children  except  their  life-interests 
in  the  residue.    The  word  share  will  apply  to  a  pecuniary  legacy, 

and  there  being  transmissible  gifts  to  satisfy  the  proviso 
*  608    it  ought  not  to  be  stretched  so  as  *  to  apply  to  interests 

not  transmissible.  Alt  v.  Gregory^  {6)  Armstrong  v.  HI- 
dridge^  (d)  Pearce  v.  JSdmeades.  (e) 

Mr.  Baggallay  and  Mr.  Bagshawe,  for  other  parties  in  the  same 
interest.  —  Apart  from  the  proviso,  the  will  is  perfectly  clear ;  the 
applicability  of  the  proviso  to  the  residue  'is  at  best  extremely 

(a)  Ante,  p.  451.  (d)  3  Bro.  C.  C.  215. 

(b)  2S  Beay.  33.  (e)  8  Y.  &  C.  246. 

(c)  S  De  6.,  M.  &  6.  221. 
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doubtful,  and  what  is  clear  should  not  be  cut  down  by  what  is 
doubtful. 

Mr.  W.  W.  Cooper y  for  other  parties  in  the  same  interest,  referred 
to  Vdnderplarik  v.  King^  (a)  Begley  v.  Cook^  (6)  and  Malcolm  v. 
Martin,  (c) 

Mr.  ffobhoTisej  in  reply.  —  I  submit  that  the  proviso  does  not 
apply  to  the  absolute  gifts,  for  it  is  mixed  up  with  dispositions 
exclusively  applicable  to  the  residue.  At  all  events,  the  words 
legacy,  share  and  interest  must  apply  to  the  interests  in  the  residue, 
for  the  words  share  and  interest  have  no  meaning  as  applied  to 
the  particular  gifts  to  the  children,  which  are  absolute.  The  con- 
struction for  which  we  contend  gives  effect  to  the  most  reasonable 
and  natural  scheme,  besides  being,  as  we  say,  consistent  with  the 
proper  construction  of  the  language  used. 

The  Lord  Justice  Turner.  —  It  is  impossible  to  come  to  a 
perfectly  satisfactory  conclusion  as  to  the  construction  of  an  instru- 
ment worded  like  the  present  will,  but  my  learned  brother  and 
myself  have  independently  arrived  at  the  same  conclusion 
upon  •it.  The  first  question  is,  what  meaning  is  to  be  *609 
attributed  to  the  words  "  in  case  of  the  death  of  any  or  either 
of  my  said  children  leaving  lawful  issue."  They  cannot  be  con- 
fined to  death  in  the  lifetime  of  the  testator,  for  the  direction  is, 
that "  immediately  thereupon  "  the  legacy,  share,  and  interest  of 
each  child  so  dying  shall  become  vested  in  his  or  her  issue,  which 
could  not  take  place  upon  death  in  the  lifetime  of  the  testator. 
Then  arises  the  question,  whether  these  words  were  intended  to 
afiect  the  capital  of  the  shares  in  which  the  deceased  children  had 
life-estates.  I  think  not,  and  for  this  reason,  that  if  they  affect 
the  capital,  we*  have  a  direction  that  immediately  on  the  death  of 
a  child  who  leaves  issue,  the  share  of  capital  in  which  that  child 
had  a  life-interest  shall  go  over  to  the  child's  issue,  which  is  incon- 
sistent with  the  previous  directions  to  keep  the  capital  together 
till  all  the  children  are  dead,  and  so  contravenes  the  scope  of  the 
will.  If,  then,  these  words  are  not  confined  to  death  in  the  life- 
time of  the  testator,  and  do  not  aflect  the  capital,  they  must  virtu- 

(a)  8  Hare,  1.  (h)  3  Drew.  662.  (c)  8  Bpo.  C.  C.  49. 
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ally  be  struck  out  of  the  will,  unless  they  be  held  to  take  eifect  by 
way  of  extension  of  the  interests  given  to  the  children.  The  diffi- 
culty in  doing  this  arises  from  the  words  '^  legacy,  share,  and  inter- 
est." If  the  word  '^  interest"  had  alone  been  used,  there  would, 
I  think,  have  been  little  doubt  upon  the  point,  and,  in  my  opinion, 
the  testator  must  have  intended  to  say  "  legacy,  that  is  to  say, 
share  and  interest."  It  appears  to  me,  therefore,  that  this  clause 
is  intended  to  apply  only  to  the  interest  of  the  share  which  the 
deceased  child  took  for  life,  and  that  it  carries  the  income  of  that 
share  to  the  issue  of  the  child. 

The  question  remains,  who  are  included  under  the  word  "  issue  "  ? 

I  cannot  see  enough  in  this  will  to  restrict  the  generality  of  that 

word,  and  I  therefore  think  that  the  children  of  the  plain- 

*  610    tiff  take,  concurrently  with  *  her  as  joint-tenants,  the  in- 

come of  that  share  to  which  the  plaintiff's  mother  was 
entitled  for  life. 

The  Lord  Justice  Enioht  Bruce.  —  I  am  of  the  same  opinion. 
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1863.    June  23.    July  23.    Before  the  Lords  Justices. 

The  testator  was  a  partner  in  a  trading  firm,  and  shortly  afler  his  death  the 
surviving  partner  became  bankrupt.  A  dividend  was  paid  on  the  joint  debts, 
and  after  the  joint  estate  had  been  fully  distributed  a  decree  was  made  for 
the  administration  of  the  testator^s  estate.  Hdd,  that  the  joint  creditors  were 
not  entitled  to  prove  under  the  decree  for  the  unpaid  residue  of  their  debts 
pari  passu  with  the  testator^s  separate  creditors,  but  must  be  postponed  to 
them.^ 

1  See  Kellock's  Case,  L.  R.  3  Ch.  Ap.  777 ;  Allen  v.  Weils.  22  Pick.  453- 
455 ;  McCuUoh  v.  Dashiell,  1  H,  &  Gill,  96 ;  Dalghren  v.  Duncan,  7  Sm.  & 
M.  280 ;  Simmons  v.  Tongue,  3  Bland,  356 ;  Woddrop  o.  Ward,  3  Desans. 
203 ;  Hall  o.  Hall,  2  McCord  Ch.  302 ;  Wilder  o.  Keeler,  3  Paige,  167 ;  Morgan 
V.  His  Creditors,  20  Martin  (La.)  599 ;  Payne  o.  Matthews,  6  Paige,  19 ;  Bow- 
den  V.  Schatzell,  1  Bailey  Eq.  260;  Cammack  o.  Johnson,  1  Green  (N.  J.) 
163 ;  Crockett  v.  Crain,  33  N.  H.  542 ;  Jarvis  o.  Brooks,  23  N.  H.  136 ;  Mumy 
0.  Murray,  5  John.  Ch.  50;  Merrill  v.  Neill,  8  How.  (U.  S.)  414;  Bell  v. 
Newman,  5  Serg.  &  R.  93;  Walker  v.  Eyth,  25  Penn.  St.  216;  Morrison  v. 
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This  was  an  appeal  by  the  surviving  partner  in  the  firm  of  Morse 
&  Co.,  who  were  creditors  of  a  firm  m  which  the  testator  Adam 
Lodge  had  been  a  partner,  from  a  decision  of  Vice-Chancellor 
Stuart,  postponing  their  debt  to  those  of  the  separate  creditors  of 
the  testator. 

Adam  Lodge,  the  testator  in  the  cause,  died  in  the  year  1837. 
He  was  at  the  time  of  his  death  a  partner  in  the  firm  of  Graves 
&  Go.  Soon  after  his  death  Graves,  his  only  surviving  partner, 
became  bankrupt.  Graves  &  Go.  were  largely  indebted  to  Moss  & 
Co.  at  the  time  of  the  testator's  death.  This  debt  was  proved  by 
Moss  &  Go.  under  the  conuuission  against  Graves,  and  some  divi- 
dends were  received  by  Moss  &  Go.  upon  this  proof,  but  the 
dividends  so  received  were  not  sufiicient  to  satisfy  the  debt,  and  the 
estate  was  wound  up  in  1838.  After  this  the  suit  of  Lodge  v.  Prichr 
ard  and  several  other  suits  were  instituted  for  the  administration 
of  the  estate  of  Adam  Lodge,  and  decrees  having  been  made  in 
some  of  them,  the  balance  of  the  debt  due  to  Moss  &  Go.,  after 
deducting  the  dividends  received,  was  proved  against  the  estate  of 
Lodge.  Separate  creditors  of  Lodge  also  proved  their  debts  under 
the  decrees,  and  the  estate  being  insufficient  for  payment 
of  all  the  debts  *and  the  costs  of  the  suits,  the  question  *611 
arose  whether  the  debt  proved  by  Moss  &  Go.  ought  to  be 
paid  out  of  the  estate  of  Lodge  pari  passu  with  the  debts  proved 
by  his  separate  creditors,  or  whether  his  separate  creditors  ought 
to  be  paid  in  priority  to  Moss  &  Go. 

The  Vice-Ghancellor  Sir  John  Stuart  decided  this  question  in 
favour  of  the  separate  creditors,  and  from  that  decision  the 
present  appeal  was  brought. 

Mr.  Southgate  and  Mr.  Druce^  for  the  appellant.  —  We  contend 
that,  as  there  was  not  any  joint  estate  at  the  time  when  the  earliest 
of  the  administration  suits  was  instituted,  the  appellant  stands  in 
the  same  position  as  the  separate  creditors  of  the  testator.  Or  ay 
V.  Chiswell  (a)  is  inapplicable,  for  in  that  case  there  was  joint 
estate  which  had  not  been  administered.     Cowell  v.  Sikes  (i)  is 

Knrtz,  15  111.  193;  Cleghorn  v.  Ins.  Bank,  9  Geo.  319;  Baker  v.  Wimpee,  19 
Geo.  87;  3  Kent,  64,  65;  CoHyer  Partn.  (5th  Eng.  ed.)  §  577  dseq.,  §  584 ; 
2  Lindley  Partn.  (3d  Eng.  ed.)  1095  et  seq.    But  see  Camp  v.  Grant,  21  Conn. 
41 ;  Bardwell  o.  Perry,  19  Vt.  292 ;  Emanuel  v.  Bird,  19  Ala.  596. 
(a)  9  Yes.  118.  (5)  2  Russ.  191. 
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decisive  in  our  favour.  The  Vice-Chancellor  said  that  in  that  case 
it  ^as  decided  only  that  the  petitioner  might  prove,  not  that  he 
was  not  to  be  postponed  to  separate  creditors ;  but  the  Order  of 
28th  April,  1827,  (a)  is  a  simple  order  for  liberty  to  prove,  and 
does  not  contain  a  word  about  postponement.  In  Ex  parte  Sad- 
ler (fe)  there  was  not  any  joint  estate,  but  there  evidently  had  been. 
In  Ex  parte  Bauerman  (c)  there  was  at  the  time  of  the  bankruptcy 
and  at  the  time  of  the  proof  a  solvent  partner,  but  he  had  become 
insolvent  before  the  application  to  expunge.  Tliis  case  shows  that 
there  is  no  relation  back,  and,  with  Ex  parte  Geller  (d)  and  Ex 
parte  Birley^  {e)  furnishes  an  analogy  to  guide  in  the  decision 

*  612    of  the  present  case.     Again,  a  partnership  debt  *  is  in  equity 

joint  and  several.  Wilkinson  v.  Henderson.  (^)  Now  a 
Court  of  Equity  will  not  allow  a  creditor  having  two  funds  to 
resort  to  one  of  them  to  the  prejudice  of  persons  having  only  that 
fund  to  look  to ;  he  is,  therefore,  sent  to  the  joint  estate.  But  if 
there  is  no  separate  estate  the  reason  for  the  rule  ceases,  and 
Cowell  V.  Sikea  goes  on  this  view.  Ridgway  v.  Clare  (A)  was  not 
intended  to  decide  this  point,  for  the  Master  of  the  Rolls  through- 
out his  judgment  assumes  the  existence  of  joint  estate. 

Mr.  Bacon  and  Mr.  Kay,  for  the  executors. 

Mr.  Malins  and  Mr.  Woodroffe^  for  separate  creditors.  —  The 
rights  of  the  creditors  must  be  fixed  at  the  death  of  the  testator, 
and  cannot  be  varied  by  subsequent  accidents.  If  a  testator  has 
died  subject  to  separate  debts  and  to  joint  debts,  and  there  is  joint 
estate,  the  rule  is  brought  into  operation  that  the  separate  cred- 
itors are  to  be  paid  out  of  the  separate  estate  in  priority  to  joint 
creditors,  and  that  the  joint  estate  is  subsequently  exhausted  can- 
not alter  the  rule.  Such  seems  to  have  been  the  opinion  of  Lord 
Eldon  in  O-ray  v.  Chiswell.  (/)  In  Ex  parte  Kennedy^  (A:)  there 
was  13Z.  of  joint  estate,  and  it  was  held  that  the  separate  creditors 
had  priority  as  to  the  separate  estate,  though  the  joint  creditors 
never  received  any  thing  out  of  the  joint  estate,  which  was  ex- 

(a)  Reg.  Lib.  A.  1826,  fol.  2315.  (g)  1  M.  &  K.  582. 

(b)  15  Yes.  52.  (h)  19  BeaT.  HI. 

(c)  3  Deac.  476 ;  Mont  k  Ch.  573.  (»)  9  Ve«.  118. 

{d)  2  Madd.  262.  (k)  2  De  6.,  M.  &  G.  228. 

(0  2  Mont.,  D.  &  De  6.  354. 
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hausted  by  the  costs.  In  Cawell  v.  Sikesj  there  not  only  was  not 
any  joint  estate  at  the  time  when  the  question  arose,  but  there 
never  had  been  any. 

Mr.  DnAce,  in  reply.  —  The  period  at  which  the  existence 
or  non-existence  of  *  joint  estate  is  to  be  ascertained  is  the    *  618 
time  when  the  decree  for  administration  is  made. 

Judgment  reserved. 

July  23. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in 
nearly  the  terms  in  which  they  are  given  above,  proceeded  as 
follows :  — 

The  question  as  to  the  rights  of  joint  creditors  against  the 
estates  of  deceased  partners  has  always  been  felt  to  be  one  of 
much  difficulty,  and  I  am  not  sorry,  therefore,  to  find  that  the 
state  of  the  authorities  renders  it  unnecessary  for  us  to  consider 
the  grounds  on  which  the  question,  if  untouched  by  the  cases, 
ought  to  be  decided.  The  question  is,  I  think,  covered  by  the 
authorities. 

It  has  long  been  settled  in  bankruptcy,  that  the  joint  estate  is 
to  be  applied  in  payment  of  the  joint  debts,  and  the  separate 
estate  in  payment  of  tlie  separate  debts,  any  surplus  there  may  be 
of  either  estate  being  carried  over  to  the  other. 

This  rule  may  perhaps  proceed  upon  this  ground,  that  the  joint 
estate  is  clearly  liable  both  at  law  and  in  equity  for  the  joint 
debts,  —  at  law,  by  reason  of  the  survivorship,  and  in  equity  by 
virtue  of  tlie  rights  of  the  partners,  inter  ae,  to  have  it  so  applied ; 
and  that  the  separate  estate  is  as  clearly  liable  both  at  law  and  in 
equity  for  the  separate  debts,  and  that  the  carrying  over  the  sur- 
plus of  the  one  estate  to  the  other,  although  it  may  not  strictly 
work  out  the  rights,  may  afford  the  best  means  of  adjusting  tlie 
complications  which  arise  from  tlie  joint  estate  being  liable  to  the 
separate  debts  only  so  far  as  the  interest  of  the  partners 
from  whom  the  •  debts  mjvy  be  due  may  extend,  and  from  *  614 
the  separate  estates,  if  taken  for  the  joint  debts,  having  • 
recourse  over  against  the  joint  estates,  and  which  arise  also  from 
the  equities  between  the  partners ;  but  whether  this  rule  is  strictly 
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correct  it  is  not  for  us  to  say.  It  has  undoubtedly  been  adopted 
and  acted  upon  by  successive  Chancellors  for  a  very  great  length 
of  time,  and  we  cannot  now  alter  it.  According  to  this  rule, 
therefore,  joint  creditors  cannot  touch  the  separate  estate  until 
after  payment  in  full  of  the  separate  debts.  They  take  the  sur- 
plus only  after  payment  of  those  debts. 

Now  the  jurisdiction  in  bankruptcy  is  equitable  as  well  as  legaL 
The  rights  of  creditors,  therefore,  as  settled  in  bankruptcy,  must 
be  taken  to  be  settled  with  reference  to  their  equitable  as  well  as 
to  their  legal  rights,  and  this  being  so,  these  rules  must,  as  it  seems 
to  me,  be  held  to  apply  no  less  to  cases  in  which  estates  fall  to  be 
administered  in  equity  than  to  cases  in  which  they  fall  to  be 
administered  in  bankruptcy.  Accordingly  we  find  that  in  Gray  v. 
Chiswell  the  joint  creditors  were  only  let  in  upon  the  separate  estate 
after  payment  in  full  of  the  separate  debts,  and  that  case  has  been 
constantly  recognized  and  treated  as  having  been  well  decided. 
It  was  so  recognized  and  treated  by  Lord  Eldon  in  Ux  parte  Ken- 
dal, (a)  by  Sir  Wm.  Grant  in  Devaynes  v.  Noble,  (V)  and  again 
in  VvUiamy  v.  Noble,  (c)  by  Lord  Brougham  on  the  appeal  in 
Devaynes  v.  Noble,  (d)  and  by  Sir  John  Leach  in  Wilkinson  v. 
ffenderson.  (e)  This  view  of  the  rights  of  joint  creditors  against 
the  separate  estates  of  deceased  partners  is  also  borne  oat 

*  615    by  the  form  of  the  decrees  of  the  Court  in  such  *  cases, 

Fisher  v.  Farrington,(^g)  and  it  is  strengthened  by  this 
consideration,  that  if  the  joint  creditors  be  permitted  to  resort  to 
both  the  joint  and  separate  estates  they  are  let  in  upon  two 
funds,  whilst  the  separate  creditors  are  limited  to  one  only. 

It  was  said,  however,  on  the  part  of  the  appellant  that  in  the 
cases  above  referred  to  there  was  joint  estate  remaming  to  be  admin- 
istered, and  tlie  fiirther  rule  in  bankruptcy,  that  joint  creditors 
may  prove  against  the  separate  estate  when  there  is  no  joint  estate 
and  no  solvent  partner/  was  relied  upon  in  support  of  the  appeal, 
and  contended  to  be  applicable  in  this  case ;  but  in  this  case 

(a)  17  Yes.  519.  (<2)  2  R.  &  Myl.  605. 

(h)  Sleech'8  Case,  1  Meriv.  566.  (e)   1  M.  &  K.  588. 

(c)  3  MeriT.  619.  (y)  Seton,  280  (2d  ed.). 

^  See  Ex  parte  Kennedy,  2  De  6.,  M.  <&  6.  228,  note  (1),  and  casea  cited; 
Collyer  Partn.  (5th  Am.  ed.)  §§  923,  926 ;  Archbr  J.,  in  MuCulloh  r.  Dashiell, 
1  H.  &  Gill,  96;  Dbwky  J.,  in  Somerset  Potters  Works  o.  Minot,  10  Gush. 
600,  601 ;  Howe  v.  Lawrence,  9  Gush.  553. 
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there  was  joint  estate,  and  this  rule  can  be  applicable  only  if  it 
can  be  made  out  that  the  joint  creditors  are  entitled  in  bankruptcy, 
when  the  joint  estate  has  been  exhausted,  to  come  upon  the  sepa- 
rate estate  for  so  much  of  their  debts  as  may  not  have  been  satisfied 
out  of  the  joint  estate.  I  do  not  think,  however,  that  the  rule  in 
bankruptcy  has  ever  been  carried,  or  can  be  carried,  to  this  length. 
K  it  was,  I  do  not  see  how  any  dividend  could  be  made  upon  the 
separate  estate  until  the  joint  estate  was  wound  up,  as  it  would 
depend  upon  the  produce  of  that  estate  whether  the  joint  creditors 
would  come  in  upon  the  separate  estate;  and  besides,  if  this 
effect  be  given  to  the  rule,  the  consequ'ence  would  be,  as  above 
pointed  out,  that  the  joint  creditors  would  have  a  double  fund  to 
resort  to  when  the  separate  creditors  could  resort  to  one  fund 
only,  which  would  hardly  be  conformable  to  the  ordinary  rule  of 
making  a  just  and  equal  distribution.  The  cases  cited  by  the 
appellant's  counsel  in  support  of  their  contention  on  this  point  do 
not  seem  to  me  to  bear  out  their  argument.  In  Cowell  v. 
Sikes  there  was  not,  and  never  had  been,  any  joint  *  estate.  *  616 
£z  parte  Q-eUer  was  the  case  of  a  pledge.  JSx  parte  Bauer- 
man  goes  no  further  than  that  the  right  of  joint  creditors  to  go 
against  the  separate  estate  where  there  is  no  joint  estate  is  not 
destroyed  by  a  partner  who  has  become  insolvent,  having  been 
solvent  for  a  limited  time,  and  I  see  nothing  in  the  case  In  re 
Birley  which  can  at  all  help  the  appellant.  It  was  suggested  on 
his  part  that  the  right  of  the  joint  creditor  to  be  paid  out  of  the 
separate  estate,  where  there  were  no  joint  assets,  arises  from  the 
debt  being  joint  and  several ;  and  this  may  well  be  so,  but  the  debt 
is  several  in  equity  only,  and  it  does  not  follow  that  because  there 
is  a  several  debt  in  equity  the  Court  will  give  the  same  effect  to  it 
as  if  it  was  to  all  intents  and  purposes  a  separate  debt.  The  doc- 
trine of  marshalling  was  also  sought  to  be  called  in  aid  on  the 
part  of  the  appellant,  but  Lord  Eldon  seems  to  me  to  have  dis- 
posed of  that  view  in  Ez  parte  Kendall,  (a)  Upon  the  whole 
case  my  opinion  is,  that  the  Vice-Chancellor's  conclusion  upon 
this  point  is  correct  and  ought  to  be  affirmed. 

The  Lord  Justice  Knight  Bruce.  —  My  opinion  on  the  point 
arising  in  the  present  case  has  fluctuated,  but  I  have  arrived  at  the 
same  conclusion  as  the  Lord  Justice. 

(a)  17  Vea.  614. 
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*  617  *HOWELLS  v.  JENKINS. 

1863.    June  23.    July  25.    Before  the  Lords  Justices. 

A  testator  was  entitled  to  a  moiety  of  two  farms,  T.  and  P.,  one-fourth  of  which 
belonged  to  L.  J.  and  the  remaining  fourth  to  W.  J.  By  his  will  he  gave 
both  farms  to  his  wife  for  life,  and  aAer  her  death  he  gave  T.  to  W.  J.  and 
£.  J.  in  equal  shares,  with  cross  limitations  between  them,  and  P.  to  the 
plaintiffs.  After  the  testator^s  death  L.  J.  conveyed  his  interest  in  both 
farms  to  himself  for  life,  remainder  to  the  testator^s  widow  for  life,  remainder 
to  the  plaintiffs  in  fee,  and  died  in  the  widow^s  lifetime.  After  the 
widow^s  death  W.  J.  elected  to  take  against  the  will.  Hdd^  that  one 
fourth  of  T.  belonged  to  W.  J.,  another  fourth  to  the  plaintiffs,  another 
fourth  to  £.  J.,  subject  to^  the  limitations  over  in  favour  of  W.  J.,  and 
that  the  estate  and  interest  of  W.  J.  in  T.  under  the  will  ought  to  be 
apportioned  between  the  plaintiffs  and  £.  J.  in  proportion  to  the  value  of 
that  interest  of  the  plaintiff's  in  P.  and  that  interest  of  £.  J.  in  T.  of  which 
they  had  been  respectively  deprived  by  W.  J.^s  election. 

This  was  an  appeal  by  the  defendants  Elizabeth  Jenkins  and  her 
husband  from  part  of  a  decree  of  Vice-Chancellor  Wood. 

Lewis  Jenkins,  under  whose  will  the  questions  in  the  cause 
arose,  was  entitled  to  two-fourths  of  two  freehold  estates  called 
Tyr-y-wain  and  Pedola.     Another  fourth  belonged  to  his  nephew  . 
William  Jenkins  and  the  remaining  fourth  to  Llewellyn  Jenkins. 

Lewis  Jenkins  by  will  dated  the  27th  of  January,  1847,  after 
making  certain  bequests,  gave  his  residuary  estate,  real  and  per- 
sonal, to  his  wife  for  her  life,  or  until  her  second  marriage,  and 
after  her  decease  or  second  marriage,  to  Llewellyn  Jenkins  for  life. 
^'  And  from  and  after  his  decease,  in  manner  following :  As  to 
my  farm  called  Tyr-y-wain  I  give  and  devise  the  same  unto  and 
between  my  nephew  William  Jenkins  and  my  niece  Elizabeth 
Jenkins,  and  their  several  heirs  and  assigns  for  ever,  as  tenants  in 
common  ;  and  I  direct  that  in  case  either  of  them  shall  die  with- 
out lawful  issue  at  the  time  of  his  or  her  death,  the  share  of  the  one 
so  dying  shall  go  to  the  other  of  them,  his  or  her  heirs  and  assigns 
for  ever.     And  I  give  and  bequeath  unto  the  said  William 

*  618    and  *  Elizabeth  the  sum  of  200^  towards  rebuilding  and 

repairing  the  houses,  outhouses  and  other  buildings  on  my 
said  farm  called  Tyr-y-wain.     And  as  to  my  farm  called  Pedola 
and  my  two  leasehold  houses  at  Dowlais,  I  give  and  devise  the 
[480] 


HOWBLLS  V.  JENKINS;  *  618 

same  unto  my  nieces  Ann  Jenkins  and  Jennett  Jenkins,  and  to 
their  several  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  of  the  property,  as  tenants  in  common ;  and  I 
direct  that  in  case  either  my  niece  Ann  or  my  niece  Jennett  shall 
die  without  leaving  any  lawful  issue  living  at  the  time  of  her  death, 
the  share  of  the  one  so  dying  of  the  said  farm  and  houses  shall  go 
to  the  other  of  them,  her  heirs,  executors,  administrators,  and 
assigns."  The  testator  then  after  giving  some  pecuniary  legacies, 
gave  the  residue  of  his  property  after  the  death  or  second  marriage 
of  his  wife  and  the  death  of  Llewellyn  Jenkins  to  his  nephew  and 
nieces  William,  Elizabeth,  Ann  and,  Jennett  as  tenants  in  common. 

Shortly  after  the  testator's  death  Llewellyn  Jenkins  conveyed 
all  his  interest  in  Tyr-y-wain  and  Pedola  to  the  use  of  himself  for 
life,  remainder  to  the  testator's  widow  for  life,  with  remainder  to 
Ann  Jenkins  and  Jennett  Jenkins  as  tenants  in  common  in  fee, 
with  limitations  over  between  them  in  the  event  of  death  without 
leaving  issue. 

Llewellyn  Jenkins  died  in  the  lifetime  of  the  testator's  widow, 
and  after  the  death  of  the  widow,  Ann  Jenkins  (now  Howells) 
and  Jennett  Jenkins  instituted  the  present  suit  for  determining  the 
rights  of  the  parties. 

Vice-Chancellor  Wood  decided,  (a)  that  William  Jenkins 
was  put  to  his  election  whether  he  would  take  under  *  or  *  619 
against  the  will,  and  the  decree  declared,  that  if  he  should 
elect  to  take  against  the  will,  then  three-fourths  of  Pedola  and  one 
moiety  of  Tyr-y-wain  would  belong  to  the  plaintiffs,  the  remaining 
one-fourth  of  Pedola,  and  one-fourth  of  Tyr-y-wain  to  the  defend- 
ant W.  Jenkins,  and  the  remaining  one-fourth  of  Tyr-y-wain  to 
Elizabeth  Jenkins. 

Elizabeth  Jenkins  and  her  husband  appealed  against  so  much 
of  this  decree  as  declared  that  one  moiety  of  Tyr-y-wain  would 
belong  to  the  plaintiffs  and  one-fourth  to  Elizabeth  Jenkins. 

William  Jenkins,  at  the  time  when  the  appeal  came  on  to  be 
heard,  had  not  mad^  his  election  and  did  not  appear  on  the  appeal. 

Mr.  Wilcockj  and  Mr.  F.  J.  Wood^  for  the  appellants.  —  The 
effect  of  the  decree  is,  that  Elizabeth  Jenkins,  in  the  event  of 
William  Jenkins  electing  to  take  against  the  will,  loses  half  the 

(a)  2  J.  &  a  706. 
VOL.  I.  31  [  481  ] 
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interest  in  Tyr-y-wain  which  was  intended  for  her  by  the  will  and 
receives  no  compensation  at  all,  whereas  the  plaintiffs  get  one- 
fourth  of  Tyr-y-wain  as  compensation  for  what  they  have  been 
deprived  of  in  Pedola.  This  we  submit  is  manifestly  wrong ;  there 
ought  at  least  to  be  an  apportionment  between  Elizabeth  Jenkins 
and  the  plaintiffs.  But  we  contend  that  the  decree  ought  to  have 
given  one  moiety  of  Tyr-y-wain  to  Elizabeth  Jenkins.  The  gift  to 
William  Jenkins  is  subject  to  an  implied  condition  that  he  should 
comply  with  any  thing  contained  in  the  will  and  he  having  broken 
this  condition,  matters  stand  as  if  the  devise  to  W.  Jenkins  were 
struck  out  of  the  will,  in  which  case  the  whole  of  the  testatrix's 
interest  in  Tyr-y-wain  goes  to  E.  Jenkins. 

*620       *J!fr.  TT.  M.  James  and  Mr,  Freeling^  for  the  respon- 
dents. 

The  Lord  Justice  Turner.  —  The  true  principle  appears  to 
me  to  be,  that  where  a  person  elects  to  take  against  a  will,  the  per- 
sons who  are  disappointed  by  that  election  are  entitled  to  compen- 
sation, out  of  the  benefits  given  to  him  by  the  will,  in  proportion 
to  the  value  of  the  interests  of  which  they  are  disappointed.^ 

The  Lord  Justice  Ej^ight  Bruce  concurred. 

It  was  then  arranged  that  the  case  should  be  mentioned  again 
after  William  Jenkins  had  made  his  election. 

July  25, 

William  Jenkins  having  elected  to  take  against  the  will,  an 
order  was  made,  of  which  the  parts  material  for  the  present  purpose 
were  as  follows:  — 

Defendant  William  Jenkins  by  his  counsel  electing  to  renounce 
all  benefit  given  or  devised  to  him  by  the  will  of  Lewis  Jenkins, 
declare  that  three-fourths  of  the  farm  called  Pedola  belong  to  the 
plaintiffs,  and  the  remaining  one-fourth  thereof  to  the  defendant 
Wm.  Jenkins.  And  that  one-fourth  of  the  farm  called  Tyr-y-wain 
belongs  to  the  plaintiffs,  and  one  other  fourth  part  thereof  belongs 

^  See  1  Jarman  Wills  (8d  £ng.  ed.)  415. 
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to  defendant  Wm.  Jenkins,  and  that  one  other  fonrth  part  thereof 
belongs  to  defendant  Elizabeth  Jenkins,  subject  to  the  limitation 
in  the  said  will  contained  of  the  last-mentioned  one-fourth  to  defend- 
ant Wm.  Jenkins  in  the  event  of  the  death  of  the  said  Elizabeth 
Jenkins  without  leaving  issue  living  at  the  time  of  her  death. 

*  Direct  an  inquiry  what  are  the  respective  values  of  the  *  621 
one-fourth  of  the  farm  called  Pedola,  of  which  the  plain- 
tifife  have  been  deprived  by  the  election  of  defendant  Wm.  Jenkins, 
and  of  the  vested  interest  of  defendant  Elizabeth  Jenkins  in  one- 
eighth  of  the  farm  called  Tyr-y-Wain,  and  of  her  contingent 
interest  in  one  other  one-eighth  part  of  the  same  farm  of  which 
she  has  been  deprived  by  the  like  election. 

Order  that  all  the  estate  and  interest  to  which  defendant  Wm. 
Jenkins  would  have  been  entitled  in  the  farm  called  Tyr-y-Wain 
under  the  said  will,  and  which  has  been  renounced  by  him,  be 
apportioned  between  the  plaintiffs  and  the  defendant  Elizabeth 
Jenkins  in  proportion  to  the  values  found  upon  the  said  inquiry. 

Reg.  Lib.  A.  1863,  fol.  2020. 


GIBBONS  V.   SNAPE. 
1863.    June  30.    July  28.    Before  the  Lords  JasTicss. 

A  deed  for  barring  an  equitable  estate  tail  in  copyholds  is  void  as  against  the 
issue  in  tail  if  it  is  not  entered  on  the  rolls  of  the  manor  within  six  calendar 
months  ailer  its  execution. 

Account  of  rents  directed  at  the  suit  of  the  issue  in  tail  for  six  years  previous  to 
the  filing  of  the  bill. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls, 
the  principal  question  raised  being  whether  an  assurance  by  an 
equitable  tenant  in  tail  of  copyholds  was  void  as  against  the  issue 
in  tail,  in  consequence  of  its  not  having  been  enrolled  within  six 
months. 

In  1826,  Anne  Eliza  the  wife  of  John  Gibbons,  Elizabeth  the 
wife  of  James  Adams,  and  Thomas  George  Goningham, 
became  entitled  in  possession  as  equitable  *  tenants  in  com-  *  622 
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mon  in  tail  under  the  will  of  Thomas  Goningham  to  certain 
freehold  and  copyhold  lands. 

In  1831  T.  G.  Goningham  became  bankrupt,  and  South  Morse 
was  appointed  creditors'  assignee. 

By  a  deed  dated  the  12th  of  February,  1834,  John  Gibbons  and 
Anne  Eliza  his  wife,  and  James  Adams  and  Elizabeth  his  wife,  for 
valuable  consideration  granted  their  two-thirds  of  the  property  to 
South  Morse  and  his  heirs.  This  deed  was  enrolled  in  Ghancery 
under  the  Fines  and  Recoveries  Act  on  the  19th  of  August,  1834, 
but  was  not  entered  on  the  Gourt  rolls  of  the  manor  till  the  10th 
of  February,  1860. 

In  1849,  the  defendant  Snape  purchased  the  entirety  of  the 
copyholds  from  South  Morse,  and  the  representative  of  the  trus- 
tee of  Thos.  Goningham's  will  surrendered  the  legal  estate  to 
Snape,  who  was  admitted  and  had  ever  since  been  in  possession. 

Anne  Eliza  Gibbons  died  in  May,  1854,  leaving  two  sons,  of 
whom  the  plaintiflF  was  the  younger,  and  her  share  in  the  copy- 
holds devolved  upon  them  in  equal  shares.  The  elder  son  died 
without  issue  on  the  9th  of  May,  1861,  upon  which  the  plaintiff 
became  entitled  in  possession  to  the  other  moiety  of  his  mother's 
share. 

The  share  of  Mrs.  Adams,  who  had  died  in  1852,  had  devolved 
upon  her  three  sons,  who  were  defendants. 

The  Master  of  the  Rolls  held  that  the  deed  of  1834  was  inef- 
fectual to  bar  the  estate  tail,  and  made  a  decree  directing  an 
account  of  two-thirds  of  the  rents  received  by  Snape,  as  to  the 
share  of  Mrs.  Adams,  and  as  to  half  the  plaintiff's  share 

*  623  from  the  16th  of  June,  1856,  being  *  six  years  before  -the 

filing  of  the  bill,  and  as  to  the  other  half  of  the  plaintiff's 
share  from  the  9th  of  May,  1861.  An  inquiry  was  directed  with 
what  occupation  rent  the  defendant  Snape  ought  to  be  charged  in 
respect  of  the  premises  in  his  possession  from  the  above  times, 
and  it  was  ordered  that  he  should  be  charged  with  such  occupation 
rent  in  the  account  of  rents  and  profits.  It  was  ordered  that  an 
account  should  be  taken  of  all  sums  of  money  expended  by  Snape 
in  permanent  improvements  upon  and  necessary  repairs  of  the 
premises.  And  it  was  ordered  that  six-ninths  of  what  should 
appear  to  have  been  so  expended,  if  such  six-ninth  parts  should  be 
less  than  what  should  be  coming  on  the  account  of  rents  and 
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profits,  should  be  deducted  from  what  was  so  coming,  but  if  such 
six-nintli  parts  should  exceed  what  was  so  coming  on  the  account 
of  rents  and  profits,  then  the  excess  was  to  be  charged  on  the 
shares  of  the  plaintiff  and  the  defendants,  other  than  Snape,  rata- 
bly. Directions  for  a  partition  were  given,  and  no  costs  were 
given  up  to  the  hearing.    The  defendant  Snape  appealed. 

Mr.  Southgate  and  Mr.  Swanaton,  in  support  of  the  decree.  — 
The  Master  of  the  Rolls  in  this  case  followed  his  own  decision  in 
Honeywood  v.  Foster ,  (a)  previously  to  which  there  had  not  been 
any  decision  on  the  point ;  but  we  contend  that  the  decision  was 
correct.  In  Dart's  Vendors  and  Purchasers,  (6)  it  is  assumed 
that  a  deed  to  bar  an  equitable  estate  tail  in  copyholds  must  be 
enrolled  within  six  months,  which  shows  the  understanding  of 
the  profession  on  the  point.  The  clauses  3  4  4  Will.  4,  c.  74, 
§§  41,  50,  51,  52,  53,  54,  show  plainly  that  the  object  of 
the  Act  was  to  place  equitable  estates  tail  in  copyholds  *  on  *  624 
exactly  the  same  footing  as  equitable  estates  tail  in  free- 
holds, except  that  entry  on  the  Court  rolls  was  to  be  a  substi- 
tute for  enrolment  in  Chancery.  Jiord  St.  Leonards  (c)  accepts 
the  decision  in  Honeywood  v.  Foster  as  sound.  It  is  urged  that 
there  are  manors  in  which  Courts  are  not  held  every  six  months, 
so  that  enrolment  within  the  time  would  not  always  be  possible. 
In  cases  where  it  is  impossible,  the  Act  might  not  apply  ;  but  in 
fact  it  would  always  be  possible,  for  the  entry  of  such  a  deed  as  this 
on  the  Court  rolls  is  a  merely  ministerial  act,  which  might  be  done 
out  of  Court ;  and  now,  under  4  &  5  Vict.  c.  35,  §§  6  and  7,'  sur- 
renders and  admittances  may  be  made  out  of  Court. 

Mr.  Villiersj  for  the  sons  of  Elizabeth  Adams,  also  supported 
the  decree.    . 

Mr.  Holhyuse  and  Mr.  Toumsendy  for  the  appellant.  —  We  say 
that  the  Act  imposes  no  limit  upon  the  time  for  entering  on  the 
Court  rolls  a  disentailing  assurance  of  copyholds.  There  is  nothing 
in  the  language  of  the  53d  section  to  show  that  the  limit  as  to 
time  is  to  be  imported  into  the  directions  as  to  entry  on  the 
Court  rolls.    The  Act  contains  an  express  provision  as  to  time 

(a)  80  Beav.  1.  (6)  Page  859  (2d  ed.). 

(c)  Sug.  V.  &  P.  p.  470  (Uth  ed.). 
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with  reference  to  enrolment  in  Chancery,  and  none  as  to  the  time 
of  entry  on  the  Court  rolls.  It  first  provides  as  to  who  may 
make  dispositions  of  entailed  estates,  and  to  what  extent  (sects. 
15-39),  it  then  proceeds  to  define  the  process  by  which  those  dis- 
positions may  be  efiected.  First  comes  a  series  of  clauses  (sects. 
40-49)  not  applicable  to  copyholds,  and  then  a  series  (sects.  50-64) 
applicable  exclusively  to  copyholds,  and  expressing  in  terms  what 
is  intended  with  respect  to  them  without  leaving  any  thing 

*  625    to  implication.     Sects.  50  provides  *  for  the  prior  clauses 

being  applicable  to  copyhold  lands,  but  does  not  say  that 
they  are  to  apply  to  the  deeds  disposing  of  copyhold  lands ;  the 
reference  is  intended  to  be  made  to  the  clauses  15-39,  relating  to 
the  disposing  power,  not  to  the  clauses  relating  to  the  formalities 
of  disposition.  Sects.  51  and  52  relate  to  surrenders  only.  Then 
sect.  53  provides  for  equitable  estates  being  dealt  with  by  deed. 
This  is  new,  and  therefore  an  obligation  which  would  not  other- 
wise exist  is  imposed  of  entering  the  deed  on  the  Court  rolls,  but 
there  is  an  absolute  silence  as  to  the  time  at  which  it  is  to  be  done. 
There  too,  again,  the  distinction  between  the  land  and  the  deed 
occurs.  In  the  59th  clause, ,  freeholds  and  copyholds  are  men- 
tioned in  juxtaposition,  the  six  months  being  mentioned  as  to  one 
but  not  as  to  the  other,  which  is  a  strong  proof  that  the  limit  of 
time  was  not  intended  to  apply  to  both,  it  being  provided  that  a 
freehold  deed  shall  be  void  if  not  enrolled  within  six  months,  but 
a  direction  only  being  given  that  a  copyhold  deed  shall  be  entered 
on  the  rolls.  The  Master  of  the  Rolls  was  pressed  by  the  incon- 
venfence  of  allowing  an  unlimited  time.  Now,  if  the  legislature 
has  used  reasonably  clear  words,  their  effect  cannot  be  controlled  by 
arguments  as  to  inconvenience  ;  but,  in  fact,  there  is  no  material 
inconvenience,  for  if  a  tenant  in  tail  sells,  the  Statute  of  Limita- 
tions runs,  and  if  he  keeps  the  estate  himself  there  is  no  greater 
inconvenience  than  where  an  owner  of  freeholds  settles  them  and 
keeps  the  settlement  secret.  At  the  time  when  the  Act  passed 
there  would  have  been  an  enormous  inconvenience  in  the  consti-uc- 
tion  for  which  the  plaintiff  contends.     Until  4  <&  5  Vict.  c.  35, 

enrolment  could  only  have  been  effected  at  a  Court,  (a)  and 

*  626   in  many  manors  Courts  were  not  held  so  *  often  as  once  a 

year.  That  the  Statute  4  <&  5  Vict,  has  removed  this  incon- 
venience cannot  affect  the  argument. 

(a)  Scriven  on  Copyholds,  p.  222  (4th  ed.). 
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But  assuming  that  the  Master  of  the  Bolls  came  to  a  sound  con- 
clusion on  the  principal  point,  we  submit  that  the  decree  is  errone- 
ous in  carrying  the  account  of  rents  back  beyond  the  time  of  filing 
the  bill.  Penny  v.  Allen^(a)  Hicks  v.  Sallitt^Q))  Wright  v. 
Chardy  (c)  Vernon  v.  Wright,  (d)  Mrs.  Gibbons  died  in  1854,  and 
there  is  no  excuse  for  not  bringing  forward  the  claim  sooner.  The 
decree,  moreover,  is  unfair  in  making  the  purchaser  liable  for  the 
increase  of  rent  which  has  been  occasioned  by  his  own  improve- 
ments, without  allowing  him  any  interest  on  the  sums  expended  in 
making  them. 

Mr.  SaiUhgate,  in  reply.  —  There  is  no  precedent  for  allowing 
interest  on  improvements  in  a  case  like  the  present.  The  plaintiff 
never  misled  the  defendant,  and  there  is  no  ground  for  limiting  the 
account  to  the  filing  of  the  bill.  The  argument  that  there  are  in 
the  Act  two  sets  of  clauses,  one  relating  to  lands  and  the  other  to 
dispositions  of  lands,  and  that  the  clauses  as  to  dispositions  not 
expressly  referring  to  copyholds  do  not  apply  to  them,  is  not  main- 
tainable. It  is  hardly  possible  to  contend  that  sects.  44  and  45, 
which  merely  relate  to  dispositions,  do  not  apply  to  copyholds. 
The  54th  section  is  a  proviso  immediately  connected  with  the  53d, 
and  exclusively  relates  to  formalities  of  disposition,  yet  the  appel- 
lant contends  that  the  53d  section  does  not  make  any  of  the  for- 
malities of  disposition  apply  to  copyholds. 

Judgment  reserved. 

July  28. 

•  The  Lord  Justice  Benight  Bruce.  —  The  construction  ♦  627 
which,  with  regard  to  copyhold  property,  the  Master  of  the 
Rolls,  in  Honeywood  v.  Forster  («)  and  in  the  present  case,  has 
put  on  the  Statute  3  &  4  Will.  4,  c.  74,  an  Act  that  passed  some 
months  before  the  execution  of  the  deed  of  the  12th  of  February, 
1834,  now  in  question,  appears  to  me  not  ungrammatical  nor 
opposed  to  the  rules  or  idiom  of  the  English  language,  and  ought 
therefore,  I  think,  to  be  upheld,  at  least  unless  there  is  to  be  col- 
lected from  the  whole  of  the  statute  taken  together,  or  from  any 

(a)  7  De  G.,  M.  &  G.  409. 

(6)  3  De  G.,  M.  &  G.  782  [note  (1)]. 

(c)  4  Drew.  673.  («)  30  Beav.  1. 

(d)  7  H.  L.  Cm.  36.  64. 
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portion  of  it,  a  different  intention,  or  unless  such  an  interpretation 
will  produce  or  is  likely  to  produce  mischief  or  general  inconven- 
ience. My  impression  is,  that  there  is  not  to  be  collected  from 
the  whole  or  any  portion  of  the  statute  a  different  intention,  and 
that  the  reading  of  it  which,  in  the  present  instance  and  in  Honey- 
wood  V.  Fontevy  the  Master  of  the  Rolls  adopted  and  acted  upon,  is 
less  likely  to  produce  mischief,  less  likely  to  cause  general  incon- 
venience, than  that  for  which  the  appellant  before  us  contends.  I 
adhere  to  the  reading  of  the  Master  of  the  Rolls,  and  consider, 
therefore,  the  decree  in  favour  of  the  plaintiff's  equitable  title  and 
his  consequent  right  to  a  partition  to  be  correct.  It  has  been  said 
that  the  decree  is  too  severe  upon  the  appellant  as  to  the  account 
of  rents,  and  hardly  favourable  enough  to  him  as  to  his  expenditure 
on  the  property.  I  do  not,  however,  see  any  just  cause  of  com- 
plaint against  it  on  either  of  these  grounds. 

The  Lord  Justice  Turner.  —  The  principal  question  in  this  case 
is  whether,  under  the  provisions  of  the  Statute  3  4  4  Will.  4, 
*  628  c.  74  (the  Fines  and  *  Recoveries  Act),  it  is  necessary,  in 
order  effectually  to  bar  an  equitable  estate  tail  in  copyhold 
lands,  that  the  deed  executed  for  the  purpose  of  barring  the  entail 
should  be  entered  upon  the  Court  rolls  of  the  manor  of  which  the 
lands  are  parcel  within  six  calendar  months  after  the  execution 
thereof,  if  circumstances  will  admit  of  its  being  so  entered.  The 
Master  of  the  Rolls  has  been  of  opinion  that,  in  order  to  bar  such 
an  estate  tail,  the  deed  must,  under  such  circumstances,  be  entered 
upon  the  rolls  of  the  manor  within  the  above-mentioned  period,  and 
the  question  has  been  brought  before  us  by  this  appeal. 

The  question  must,  of  course,  depend  upon  the  terms  of  the  stat- 
ute.   The  41st  section  is  in  these  terms :  — 

"  Provided  always,  and  be  it  further  enacted,  that  no  assurance 
by  which  any  disposition  of  lands  shall  be  effected  under  this  Act 
by  a  tenant  in  tail  thereof  (except  a  lease  for  any  term  not  exceed- 
ing twenty-one  years,  to  commence  from  the  date  of  such  lease,  or 
from  any  time  not  exceeding  twelve  calendar  months  from  the 
date  of  such  lease,  where  a  rent  shall  be  thereby  reserved,  which, 
at  the  time  of  granting  such  lease,  shall  be  a  rack-rent,  or  not  less 
than  five-sixths  part  of  a  rack-rent),  shall  have  any  operation  under 
this  Act  unless  it  be  enrolled  in  her  Majesty's  High  Court  of  Chan- 
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eery  within  six  calendar  months  after  the  execution  thereof ;  and 
if  the  assurance  by  which  any  disposition  of  lands  shall  be  effected 
under  this  Act  shall  be  a  bargain  and  sale,  such  assurance, 
although  not  enrolled  within  the  time  prescribed  by  the  Act  passed 
in  the  twenty-seventh  year  of  the  reign  of  his  Majesty  King  Henry 
the  Eighth,  intituled  '  For  Enrolment  of  Bargains  and  Sales,'  shall, 
if  enrolled  in  the  said  Court  of  Chancery  within  the  time  prescribed 
by  this  clause,  be  as  good  and  valid  as  the  same  would  have 
been  if  the  same  had  been  enrolled  in  *  the  said  Court  within  *  629 
the  time  prescribed  by  the  said  Act  of  Henry  the  Eighth." 

This  section  is  followed  by  others  which  have  reference  to  the 
consent  of  protectors,  till  we  come  to  section  50,  which  is  in  these 
terms :  — 

"  And  be  it  further  enacted,  that  all  the  previous  clauses  in 
this  Act,  so  far  as  circumstances  and  the  different  tenures  will 
admit,  shall  apply  to  lands  held  by  copy  of  Court  roll,  except  that 
a  disposition  of  any  such  lands  under  this  Act  by  a  tenant  in  tail 
thereof,  whose  estate  shall  be. an  estate  at  law,  shall  be  made  by 
surrender,  and,  except  that  a  disposition  of  any  such  lands  under 
this  Act  by  a  tenant  in  tail  thereof  whose  estate  shall  be  merely  ah 
estate  in  equity,  may  be  made  either  by  surrender  or  by  a  deed  as 
hereinafter  provided,  and  except  so  far  as  such  clauses  are  other- 
wise altered  or  varied  by  the  clauses  hereinafter  contained." 

Sections  51  and  52  again  refer  to  the  consent  of  protectors,  and 
they  are  followed  by  sections  53  and  64,  which  are  as  follows :  — 

Sect.  53.  "  Provided  always,  and  be  it  further  enacted,  that  a 
tenant  in  tail  of  lands  held  by  copy  of  Court  roll,  whose  estate  shall 
be  merely  an  estate  in  equity,  shall  have  full  power  by  deed  to  dis- 
pose of  such  lands  under  tliis  Act  in  the  same  manner  in  every 
respect  as  he  could  have  done  if  they  had  been  of  freehold  tenure  ; 
and  all  the  previous  clauses  in  this  Act  shall,  so  far  as  circum- 
stances will  admit,  apply  to  the  lands  in  respect  of  which  any  such 
equitable  tenant  in  tail  shall  avail  himself  of  this  present  clause ; 
and  the  deed  by  which  the  disposition  shall  be  effected  shall  be 
entered  on  the  Court  rolls  of  the  manor  of  which  the  lands  thereby 
disposed  of  may  be  parcel ;  and  if  there  shall  be  a  protector  to  con- 
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sent  to  the  disposition,  and  such  protector  shall  give  his  consent  bj 
a  distinct  deed,  the  consent  shall  be  void  unless  the  deed  of 

*  630    consent  be  executed  by  the  protector  either  •  on  or  at  any 

time  before  the  day  on  which  the -deed  of  disposition  shall 
be  executed  by  the  equitable  tenant  in  tail ;  and  such  deed  of  con- 
sent shall  be  entered  on  the  Court  rolls,  and  it  shall  be  imperative 
on  the  lord  of  the  manor  or  his  steward,  or  the  deputy  of  such 
steward,  when  required  so  to  do,  to  enter  such  deed  or  deeds  on 
the  Court  rolls,  and  he  shall  indorse  on  each  deed  so  entered  a 
memorandum*  signed  by  him,  testifying  the  entry  of  the  same  on 
the  Court  rolls.  Provided  always,  that  every  deed  by  which  lands 
held  by  copy  of  Court  roll  shall  be  disposed  of  under  this  clause, 
by  an  equitable  tenant  in  tail  thereof,  shall  be  void  against  any 
person  claiming  such  lands,  or  any  of  them,  for  valuable  consider- 
ation under  any  subsequent  assurance  duly  entered  on  the  Court 
rolls  of  the  manor  of  which  the  lands  may  be  parcel,  unless  the 
deed  of  disposition  by  the  equitable  tenant  in  tail  be  entered  on  the 
Court  rolls  of  such  manor  before  the  subsequent  assurance  shall 
have  been  entered." 

Sect.  54.  "  Provided  always,  and  be  it  further  enacted  that  in  no 
case,  where  any  disposition  under  this  Act  of  lands  held  by  copy 
of  Court  roll  by  a  tenant  in  tail  thereof  shall  be  effected  by  surren- 
der or  by  deed,  shall  the  surrender  or  the  memorandum,  or  a  copy 
thereof,  or  the  deed  of  disposition,  or  the  deed  (if  any)  by  which 
the  protector  shall  consent  to  the  disposition,  require  enrolment 
otherwise  than  by  entry  on  the  Court  rolls." 

The  Act  then  proceeds  to  deal  with  estates  tail  belonging  to 
bankrupts,  and  section  59  is  in  these  terms:  — 

"  And  be  it  further  enacted,  that  every  deed  by  which  any  com- 
missioner acting  in  the  execution  of  any  such  fiat  as  aforesaid 
shall,  under  this  Act,  dispose  of  lands  not  held  by  copy  of  Court 
roll  shall  be  void  unless  enrolled  in  his   Majesty's   High 
♦  631    Court  of  Chancery  within  *  six  calendar  months  after  the 
execution  thereof;   and  every  deed  by  which  any  commis- 
sioner acting  in  the  execution  of  any  such  fiat  as  aforesaid  shall, 
under  this  Act,  dispose  of  lands  held  by  copy  of  Court  roll,  shall 
be  entered  on  the  Court  rolls  of  the  manor  of  which  the  lands  may 
be  parcel ;  and  if  there  shall  be  a  protector  who  shall  consent  to 
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the  disposition  of  such  lands  held  by  copy  of  Court  roll,  and  he 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall  be  void 
unless  the  deed  of  consent  be  executed  by  the  protector  either  on 
or  at  any  time  before  the  day  on  which  the  deed  of  disposition  shall 
be  executed  by  the  commissioner ;  and  such  deed  of  consent  shall 
be  entered  on  the  Court  rolls ;  and  it  shall  be  imperative  on  the 
lord  of  every  manor  of  which  any  lands  disposed  of  under  this  Act 
by  any  such  commissioner  as  aforesaid  may  be  parcel,  or  the 
steward  of  such  lord,  or  the  deputy  of  such  steward,  to  enter  on 
the  Court  rolls  of  the  manor  every  deed  required  by  this  present 
clause  to  be  entered  on  the  Court  rolls,  and  he  shall  indorse  on 
every  deed  so  entered  a  memorandum  signed  by  him  testifying  the 
entry  of  the  same  on  the  Court  rolls." 

There  is  also  another  section,  section  71,  relating  to  cases  in 
which  estates  are  to  be  sold,  and  the  proceeds  reinvested  in  land 
to  be  settled  so  as  to  create  estates  tail,  and  in  which  moneys  are 
to  be  laid  out  in  land  so  as  to  create  such  estates ;  but  I  do  not 
think  it  necessary  to  state  this  section,  as  it  seems  to  me  to  be 
merely  referential. 

That  the  words  of  the  50th  and  53d  sections  are  sufficiently  large 
to  render  the  provision  for  enrolment  within  six  months  contained 
in  the  41st  section  applicable  to  copyhold  estates,  and  to  disen- 
tailing deeds  of  such  estates  by  equitable  tenants  in  tail, 
cannot,  I  think,  *  be  doubted ;  for  I  cannot  agree  to  the  *  632 
argument  so  strongly  pressed  on  the  part  of  the  appellant 
that  there  is  a' distinction  in  the  53d  section  between  the  lauds  and 
the  deed  disposing  of  the  lands.  The  whole  tenor  of  the  section 
seems  to  me  to  be  opposed  to  that  argument.  Taking  then  the 
words  of  the  53d  section  to  be  sufficiently  large  for  the  above-men- 
tioned purpose,  full  effect  must,  I  think,  be  given  to  them,  unless 
they  are  controlled  by  the  context,  and  the  context,  so  far  from 
tending  to  control  them,  seems  to  me  to  have  an  opposite  tendency. 
The  exceptions  contained  in  the  50th  section,  and  the  enactments 
of  the  54th  section,  seem  to  me  to  show  that  where  a  distinction  is 
intended  to  be  made  in  tlie  provisions  of  the  Act  as  to  freehold  and 
copyhold  estates,  the  distinction  is  in  terms  expressed.  Indeed, 
the  53d  section  itself  appears  to  me  to  have  been  very  carefully 
studied,  with  a  view  to  meeting,  by  express  enactment,  the  cases 
in  which  difficulties  might  arise  in  the  application  of  the  previous 
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clauses  of  the  Act,  leaving  the  general  enactment  —  that  the  pre- 
vious clauses  shall  apply — to  operate  in  all  cases  in  which  no  such 
difficulties  could  arise.  An  argument  in  favour  of  the  appellant's 
case  was  attempted  to  be  drawn  from  the  provision  at  the  end  of 
the  53d  section,  giving  priority  to  a  subsequent  assurance  duly 
entered  on  the  rolls  of  the  Court,  but  it  is  obvious  that  this  proviso 
might  well  be  meant  to  apply  during  the  six  months  allowed  for 
enrolment ;  and  I  think,  therefore,  no  weight  is  due  to  this  argu- 
ment. Reliance  was  also  placed,  on  the  part  of  the  appellant, 
upon  the  terms  of  the  59th  section  ;  but  even  supposing  that  the 
50th  section  does  not  override  the  59th,  as  to  which  it  is  unneces- 
sary for  us  to  give  any  opinion,  there  are,  I  think,  considerations 
applying  to  the  case  provided  for  by  the  latter  section  which  would 
be  sufficient  to  prevent  any  inference  being  deduced  from  it 
which  would  assist  the  appellant's  case.    For  these  reasons, 

*  683    *  my  opinion  upon  this  part  of  the  case  agrees  with  that  of 

the  Master  of  the  Rolls. 
The  appellant  has  raised  a  further  point  by  this  appeal  under 
these -circumstances:  The  title  of  the  defendants  the  Adams  as  to 
their  share  of  the.  estate  in  question,  and  of  the  plaintiflf  as  to 
half  of  his  share,  came  into  possession  before  and  in  the  year 
1854,  and  the  title  of  the  plaintiff  as  to  the  other  half  of  his 
share  came  into  possession  on  the  9th  of  May,  1861.  Tlie  Master 
of  the  Rolls,  by  the  decree,  has  directed  an  account  of  rents  and 
profits,  as  to  the  share  of  the  defendants  the  Adams  and  as  to 
half  the  plaintiflF's  share  for  six  years  before  the  filing  of  the  bill, 
and  as  to  the  other  half  of  the  plaintiflF's  share  from  the  9th  of 
May,  1861.  The  appellant  complains  of  this,  contending  that  the 
account  ought  not  to  have  been  carried  back  beyond  the  filing  of 
the  bill ;  but  I  think  there  has  not  been  in  this  case  any  such  bond 
fide  adverse  possession  on  the  part  of  the  appellant,  or  any  such 
delay  on  the  part  of  the  Adams  or  of  the  plaintiff,  as  should 
induce  us .  to  alter  the  decree  in  this  respect,  more  especially  as 
such  a  matter  rests  very  much  in  the  discretion  of  the  Court.  My 
opinion  therefore  is,  that  this  appeal  must  be  dismissed,  and  with 
costs. 
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♦In  the  Matter  of  THE  JOINT-STOCK   COMPANIES    *634 
WINDING-UP  ACTS,  1848  and  1849 ; 

AND 

THE  JOINT-STOCK  COMPANIES  WINDING-UP  AMEND- 
MENT ACT,  1857 ; 

AND 

In  the  Matter  of  THE  STATE  FIRE  INSURANCE  COMPANY. 

1863.    June  25.    August  4.    Before  the  Lords  Justices. 

By  tbe  policiea  of  an  insurance  company  it  was  declared  that  the  stock  and  funds 
of  the  company  should  be  subject  and  liable  to  pay  the  sum  assured,  with  a 
proviso  that  the  stock  and  funds  of  the  company  should  be  alone  liable,  and 
that  no  member  of  the  company  should  be  individually  liable  beyond  the 
amount  of  his  share  in  the  capital  stock.  EM,  that  these  policies  did  not 
give  the  assured  a  charge  on  the  funds  of  the  company  so  as  to  entitle  them 
to  priority  over  its  general  creditors. 

This  was  a  motion  on  the  part  of  the  holders  of  several  policies 
in  the  State  Fire  Insurance  Company,  whose  claims  wore  matured 
before  the  month  of  September,  1861,  to  discharge  an  order  of  the 
Vice-Chancellor  Sir  William  Page  Wood,  made  in  the  matter  of 
the  winding-up  of  the  company,  by  which  his  Honor  declared  that 
the  official  manager  ought  to  distribute  the  assets  of  the  company 
in  his  hands  ratably  amongst  all  the  creditors  of  the  company, 
including  policy-holders,  without  prejudice  to  any  question  as  to 
marshalling. 

The  principal  question  raised  by  this  motion  Was,  whether  the 
appellants  and  the  other  holders  of  policies  granted  by  this  com- 
pany were  entitled  to  be  paid  the  sums  which  were  due  upon 
their  policies  in  priority  to  tiie  general  creditors  of  the  company ; 
in  effect,  whether  the  policies  held  by  the  appellants  and  the  other 
policy-holders  created  a  lien  or  charge  on  the  stock  and  funds  of 
the  company,  by  virtue  of  which  the  policy-holders  had  a  preferen- 
tial claim  upon  its  assets.  There  was  also  a  further  question 
raised  by  the  motion,  whether,  assuming  a  lien  or  charge  on  the 
assets  of  the  company  to  be  created  by  the  policies,  there  was  any 
priority  between  the  different  policy-holders ;  but  this  ques- 
tion did  not  call  for  decision,  *  as  the  policy-holders  failed  *  685 
upon  the  principal  question. 
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The  following  is  one  of  the  forms  of  policy  used  by  the  com- 
pany:— 

"  Whereas  having  effected  an  insurance  against  loss  by  fire 
upon  the  under-mentioned  property,  and  having  made  to  the  State 
Fire  Insurance  Company  the  present  payment  stated  in  the  margin 
of  this  policy  as  a  premium  for  insuring  on  the  said  property  the 
sum  of  £  from  the  day  of  ,  1861,  xmtil  the  day  of 
,  1862 :  now  therefore  be  it  known,  that  from  and  after  the 
date  herein  first  above  mentioned  to  the  date  herein  last  above 
mentioned,  and  for  so  long  as  the  party  hereby  assured  shall  make 
to  the  said  company,  with  the  assent  of  the  directors  thereof,  the 
annual  payment  stated  in  the  margin  of  this  policy  at  the  time 
aforesaid,  the  capital  stock,  or  so  much  thereof  as  for  the  time 
being  shall  have  been  subscribed,  and  other  the  stocks,  funds, 
securities,  and  property  of  the  said  company  remaining,  at  the 
time  of  any  claim  or  demand  made,  unapplied  and  undisposed  of, 
in  pursuance  of  the  trusts,  powers,  and  authorities  contained  in 
the  deed  or  deeds  of  settlement,  shall  alone  be  liable  to  answer 
and  make  good  to  the  assured,  and  to  the  heirs,  executors,  and 
administrators  of  the  assured,  all  claims  and  demands  upon  the 
said  company  as  may  happen  from  the  destruction  or  damage  by 
fire  of  the  property  herein  above  described  and  set  forth,  not 
exceeding  in  any  case  the  sum  or  respective  sums  hereinbefore 
mentioned,  subject  nevertheless  to  the  conditions  printed  on  the 
back  of  this  policy.  Provided  always,  and  it  is  hereby  expressly 
declared,  that  the  funds  and  property  of  the  company  shall  alone 
be  answerable  for  the  payment  of  the  moneys  assured  by  this 

policy,  and  that  no  director  of  the  company  by  whom  the 
*  686    policy  is  signed,  nor  any  other  proprietor  *  of  the  company, 

shall  be  responsible  for  the  payment  of  or  contribution 
towards  the  moneys  assured  by  this  policy,  or  be  liable  to  any 
demand  against  the  company  on  any  pretence  whatsoever  beyond 
the  amount  of  the  unpaid  part  for  the  time  being  of  his  or  her 
share  or  shares  in  the  subscribed  capital  of  the  company,  and  that 
no  person  -assured  by  the  company  shall  be  liable  to  any  demand 
against  the  company  on  any  pretence  whatsoever." 

Several  other  forms  of  policies  were  used.    In  some  of  the 
policies  the  terms  were,  "  that  the  capital  stock  and  funds  of  the 
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company  shall  be  subject  and  liable  to  pay."  Others  of  them  were 
in  the  form  of  guarantees,  and  expressed  '^  that  the  stock  and 
funds  of  the  company  shall  alone  be  answerable  under  this  guar^ 
antee  and  all  other  policies."  In  all  the  policies  there  was  a 
proviso  to  the  same  effect  as  the  proviso  in  the  form  which  is  given 
above  at  length,  that  the  capital  stock  and  funds  of  tlie  company 
shall  alone  be  answerable  for  all  demands,  and  that  no  director, 
officer,  or  member  of  the  company,  or  proprietor  of  shares  therein, 
should  be  in  any  manner  responsible  or  liable  for  any  demand  or 
claim  upon  the  company  beyond  the  amount  of  his  or  her  particu- 
lar share  or  interest  in  the  capital  stock  of  the  company  at  the 
time  when  such  claim  might  arise,  any  thing  contained  in  the 
policy  or  any  law  of  statute  to  the  contrary  notwithstanding.  In 
some  cases  the  proviso  was  somewhat  more  strongly  worded, "  that 
no  director  or  proprietor  of  the  company  shall  be  individually 
responsible." 

The  company  stopped  payment  in  September,  1861,  and  an 
order  for  winding  it  up  was  made  in  1862.  The  assets  collected 
were  about  15,000/.  The  claims  of  policy-holders  amounted  to 
more  than  20,000/.,  and  the  debts  due  to  general  creditors 
amounted  to  about  15,000/.  ♦  The  Vice-Chancellor  having  *  637 
made  an  order  for  distribution  of  the  assets  among  these 
clsimBxitR  pari passuj  (a)  the  present  appeal  was  brought  by  some  of 
the  policy-holders  whose  claims  had  been  matured  before  the  com- 
pany stopped  payment. 

Mr.  Daniel  and  Mr.  Westiake^  for  the  appellants.  —  We  contend 
that  the  effect  of  these  policies  is  to  give  the  holders  charges  on 
the  funds. of  the  company,  and  that  being  so,  the  charges  must  rank 
as  among  themselves  according  to  their  priority,  and  must  take 
precedence  of  all  general  debts.  Law  v.  The  London  Indisputable 
Life  Policy  Company,  (6)  Jn  re  The  Athenceum  Life  Assurance 
Society,  (c)  Evans  v.  Coventry,  (d)  In  re  The  English  and  Irish 
.  Church  Assurance  Society,  (e)  Rohson  v.  M^Creight.  (^) 

(a)  1  Hem.  &  Mil^  457,  where  the  material  clanses  of  the  .settlement  are 
set  out. 

(6)  1  K.  &  J.  223.  (c)  Johns.  633. 

(d)  8  Drew.  75;  5  De  G.,  M.  &  6.  911,  on  motion  for  receiyer;  S.  C.  at 
hearing.  2  Jur.  (N.  S.)  557,  V.  C.  K. ;  8  De  G.,  M.  &  G.  885. 

(e)  1  Hem.  &  Mil.  85.  (jg)  25  Beav.  272. 

[496] 


*  637  CASES  IN   CHANCERY. 

Mr,  BoU  and  Mr.  Druce^  for  the  official  manager.  —  These  pol- 
icies create  no  charge.  The  case  of  Law  v.  London  Indisputable 
Life  Policy  Company  (a)  does  not  decide  that  ^they  do,  but  only 
that  the  holders  have  a  right  to  sue  in  equity  to  ptevent  a  misap- 
plication of  the  assets,  which  are  the  only  source  of  payment.  The 
cases  of  Halket  v.  The  Merchant  Traders'  Loan  Association^  (J) 
Sunderland  Marine  Insurance  Company  v.  Kearney^  (c)  and  HaU 
lett  V.  Dowdall^  (rf)  establish  that  a  policy  in  this  form  is  a  cove- 
nant to  pay  out  of  the  assets.     If  it  be  a  covenant  which  can  be 

sued  on  at  law  as  a  covenant  to  pay,  it  cannot  be  a  charge 
*638    on  the  ♦assets.     Bobson  v.  M^Creight(/)  follows  Law  v. 

London  Indisputable  Life  Policy  Company  in  deciding  that 
the  policy-holder  has  a  right  to  restrain  waste  of  the  assets,  because 
they  are  the  only  fund  to  which  he  can  look  for  payment.  Tliis 
reason  does  not  apply  to  a  general  creditor  who  has  his  remedy  at 
law  against  the  shareholders.  On  the  construction  of  the  policies 
it  is  clear  that  the  intention  was,  not  to  create  a  charge  on  the 
assets,  but  to  limit  the  policy-holder's  right  to  a  claim  against  them, 
taking  away  all  right  against  the  shareholders  personally.  It  is 
true  that  there  is  nothing  against  law  in  giving  a  charge  on  the 
assets,  but  unless  clear  words  to  that  effect  are  used,  the  Court 
will  not  adopt  so  inconvenient  a  construction.  What  assets  are 
charged ;  the  assets  in  hand  when  the  claim  arises,  or  at  some 
other  and  what  period  7  It  is  almost  impossible  to  give  practical 
effect  to  a  charge  on  the  assets  of  a  going  concern.  The  true 
view  is  that  the  claim  of  the  policy-holder  is  analogous  to  the  right 
of  a  general  creditor  of  a  married  woman  against  her  separate 
estate  as  defined  in  Johnson  v.  Q-allagher.  (J) 

Mr.  Bagshawe^  for  the  creditors'  representative.  —  In  none  of 
the  cases  relied  on  by  the  appellants  has  any  question  arisen 
between  persons  claiming  under  an  instrument  of  this  nature  and 
general  creditors,  so  that  the  questions  of  lien  or  no  lien  could  not 
arise,  and  the  only  point  decided  was  that  the  claimant  had  such 
an  interest  in  the  assets  as  enabled  him  to  sue  here.  If  a  general 
charge  on  all  the  assets  which  a  person  has  or  shall  have  is  allowed 
by  law,  which  I  submit  is  open  to  great  doubt,  since  such  a  charge 

(a)  1  K.  &  J.  223.  (cQ  18  Q.  B.  2. 

(6)  13  Q.  B.  960.  («)  25  Beav.  272. 

(c)  16  Q.  B.  925.  {g)  9  W.  R.  506 ;  L.  J. 
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is  a  fraud  on  creditors,  at  all  events  clear  words  are  needed  to 
create  a  charge  the  effect  of  which  would  be  so  inconvenient. 
If  a  *  charge  is  created,  then,  if  a  fire  occurs,  none  of  the    *  639 
assets  of  the  fcompany  can  be  lawfully  dealt  with  till  the 
claims  of  the  policy-holders  are  satisfied.    The  appellants  attempt 
to  make  a  case  on  the  ground  of  marshalling,  but  if  a  creditor  has 
a  right  to  resort  to  two  funds  there  is  no  equity  to  restrain  his 
resorting  to  them  in  such  order  as  he  thinks  fit.     Wallia  v.  Woodr 
year,  (a)     An  insurer  is  bound  to  look   to  the   deed   of  settle- ' 
ment :  Ernest  v.  Nicholh  ;  (J)  and  under  this  company's  deed  the 
directors  could  not  grant  policies  having  the  eCFect  for  which  the 
appellants  contend. 

Mr.  Willcock  and  Mr.  Roxburgh^  for  the  holders  of  some  policies 
of  recent  date.  —  If  it  be  held  that  the  policy-holders  have  charges, 
the  question  remains,  whether  the  charges  rank  pari  passu.  We 
contend,  that  if  there  is  a  charge  or  lien,  it  is  only  because  there 
is*  a  fund  appropriated  to  the  benefit  of  the  holders  of  policies. 
The  lien,  if  there  be  any,  is  common  to  them  all.  According  to 
one  of  the  forms  of  policy,  the  funds  are  to  be  applied  in  payment 
of  the  moneys  payable  under  that  policy  "  and  all  other  policies." 
The  policies  ought  all  to  be  construed  to  this  eflfect.  Any  other 
view  is  unreasonable  in  the  case  of  a  company  of  this  kind. 

Mr.  Daniel,  in  reply.  —  The  policy,  being  an  engagement  under 
seal  to  pay,  is  not  the  less  a  covenant  at  law  because  it  is  a  cove- 
nant for  payment  out  of  a  particular  fund,  and  so  creates,  in  equity, 
a  lien  on  that  fund.  This  gives  a  right  to  restrain  the  misapplica- 
tion of  the  assets,  but  not  to  stop  the  business  of  a  going 
concern.  While  the  company  is  *  solvent  and  properly  ♦  640 
managed  no  inconvenience  can  arise  from  holding  the  policy 
to  create  a  lien. 

Be  Athenceum  Life  Assurance  Society  (c)  was  referred  to. 

Judgment  reserved. 

(a)  2  Jar.  (N.  S.)  179.  (c)  3  De  G.  &  J.  660. 

(&)  6  H.  L.  Cas.  401. 
VOL.  I.  82        .  [  497  ] 
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AugQBt  4. 

The  Lord  Justice  Turner,  after  stating  the  nature  of  the  ques- 
tion which  had  arisen,  and  the  terms  of  the  policies,  proceeded  as 
follows :  — 

Such  being  the  terms  of  the  policies,  the  question  is,  whether 
they  create  a  charge  upon  the  stock  and  funds  of  the  company. 
If  such  a  charge  is  created  it  must  be  by  force  of  the  words  that 
'  the  stock  and  funds  of  the  company  shall  be  liable  to  pay,  or  by 
the  corresponding  words,  contained  in  the  policies.  Now  these 
words  do  not  seem  to  me  necessarily  to  create  a  charge.  They 
may  well  have  been  meant  to  import  no  more  then  that  the  prop- 
erty of  the  company  should  be  liable  to  the  payment  of  the  sum 
assured,  just  as  in  the  case  of  a  contract  with  a  creditor  that  the 
property  and  not  the  person  of  the  debtor  should  be  liable  for  the 
debt,  or  as,  in  the  case  of  a  peer,  it  would  be  so  according  to  law. 
In  such  cases  it  could  not,  as  I  apprehend,  be  said,  that  a  lien  or 
charge  upon  the  property  was  created  in  equity.  A  Court  ^f 
Equity,  in  which  alone  such  a  lien  or  charge  could  be  asserted, 
would  give  effect  to  the  legal  contract,  but  would  not  go  beyond  it. 
In  considering  the  meaning  of  these  words,  and  the  effect  to  be 
given  to  them,  regard  must,  I  think,  be  had  to  the  state  of  the  law 
which  led  to  their  introduction.     By  the  common  law  every 

*  641    shareholder  as  a  partner  in  the  company  would  be  *  liable  on 

all  its  contracts,  and  provisions  of  this  nature  were  no  doubt 
introduced  for  the  purpose  of  limiting  the  legal  liability,  not  for 
the  purpose  of  creating  a  charge  in  equity.  Again  it  is  to  be 
observed,  that  it  was  necessary  that  some  words  should  be  intro- 
duced into  the  operative  part  of  the  policy  in  order  to  create  an 
express  contract.  If  the  case  had  been  left  on  tlie  proviso  alone, 
there  could  have  been  nothing  more  than  an  implied  contract.  If, 
instead  of  the  words  "  the  stock  and  funds  of  the  company,"  the 
words  introduced  had  been,  "  the  company  "  shall  be  subject  and 
liable  to  pay,  the  very  inconvenience,  wliich  no  doubt  was  intended 
to  be  avoided,  would  at  once  have  been  created.  Tliere  was  a 
sufficient  reason,  therefore,  for  the  introduction  of  the  words  in 
question,  without  imputing  any  intention  to  create  a  charge  in 
equity  ;  and  certainly,  in  considering  the  effect  to  be  given  to  these 
words,  the  inconveniences  which  would  result  from  the  construe- 
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tion  contended  for  by  the  appellants  ought  not,  I  think,  to  be  dis- 
regarded.    It  is  obvious,  for  the  reasons  assigned  in  the  argument, 
that  this  construction  would  paralyze  the  company,  to  the  preju- 
dice, not  merely  of  the  shareholders,  but  of  the  policy- holders  also, 
with  the  exception,  perhaps,  of  the  few  among  them  on  whose 
policies  demands  might  first  have  arisen.    The  business  of  the 
company  could  not  possibly  b©  carried  on,  and  every  claim  upon  a 
policy  might  be  made  the  foundation  of  a  suit  in  equity.     It  is 
remarkable,  too,  that  long  as  policies  of  this  description  have  been 
in  use,  there  is  not,  as  I  believe,  any  instance  of  any  claim  upon 
them  having  been  advanced  in  equity  until  very  recent  times.     I 
do  not  think,  therefore,  that,  even  independently  of  the  provisions 
of  the  deed  of  settlement  of  this  company,  the  policies  in  question 
would  operate  as  a  charge  upon  the  stock  and  funds  of  the 
company;   but  it  is  now  settled,  not  only  by  Erneat  v. 
NichoU^  (a)  *  but  by  Balfour  v.  Ernest^  (6)  that  persons    *  642 
dealing  with  such  companies  as  these  are  bound  to  look  to 
the  terms  of  their  deed  of  settlement,  and  looking  to  the  terms  of 
the  deed  of  settlement  of  this  company,  I  do  not  think  that  it  was 
within  the  power  of  the  directors  to  appropriate  the  stock  and 
funds  of  the  company  to  the  payment  of  the  policies,  so  as  to  create 
a  charge  paramomit  to  all  other  claims  on  the  company ;  and  I 
think,  therefore,  that  on  this  ground  also  the  policy-holders  are 
not  entitled  to  the  preference  claimed  by  them. 

In  the  course  of  the  argument  in  this  case  the  cases  of  Law  v. 
The  London  Indisputable  Life  Policy  Company^  (<?)  The  Athenceum 
Life  Assurance  Society,  {d)  and  Evans  v.  Coventry,  (e)  were  much 
commented  upon,  and  I  do  not  hesitate  to  say  that  in  those  cases 
the  word  "  charge  "  has  been  unguardedly  used  both  by  the  Vice- 
Chancellor  Sir  William  Page  Wood  and  by  myself,  but  certainly, 
BO  far  as  I  am  concerned,  I  did  not  use  the  word  in  the  sense  which 
the  appellants  attribute  to  it,  for,  from  the  time  when  these  cases 
have  first  been  brought  forward,  the  diflBiculty  which  has  now  arisen 
has  been  present  to  my  mind.  It  struck  me  when  the  case  of 
Evans  v.  Coventry  came  before  us  on  the  motion  for  a  receiver,  but 
it  was  not  necessary  then  to  consider  it,  there  being  a  sufficient 
case  for  interference  on  the  ground  of  breach  of  trust.    Whether 

(a)  6  H.  L.  Gas.  401.  (d)  Johns,  638 ;  8  De  G.  &  J.  660. 

(6)  6  C.  B.  601.  (e)  6  De  G.,  M.  &  G.  911. 

(c)  1  K.  &  J.  228. 
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we  afterwards  went  too  far  in  the  decree  in  that  case  (a)  I  am  not 
prepared  to  say,  but,  so  far  as  my  recollection  serves  me,  our  inten- 
tion certainly  was  not  to  decide  any  thing  between  the  policy-hold- 
ers and  the  general  creditors,  and  I  doubt,  indeed,  whether 

♦  648    any  such  question  was  involved  in  the  *  suit ;  but  however 

this  may  be,  and  whether  the  cases  referred  to  were  rightly 
or  wrongly  decided  (although  I  desire  to  be  understood  as  not 
meaning  to  cast  any  doubt  on  the  right  of  a  Court  of  Equity  to 
interfere  in  such  cases  as  the  present,  where  there  is  waste  or 
breach  of  trust),  I  am  satisfied  that  there  is  no  lien  or  charge  cre- 
ated by  the  policies  in  this  case,  and  that  the  order  of  the  Vice- 
Chancellor  is  therefore  right,  and  the  appeal  must  be  dismissed. 
Under  the  circumstances  of  the  case,  however,  I  think  that  the 
costs  of  all  parties  should  be  paid  out  of  the  fund. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  I  acknowledge 
myself  not  free  from  doubt,  doubt  hardly  amounting  or  not  amount- 
ing to  dissent. 


WALLACE  V.  AULDJO. 
1863.    July  13,  25.    August  4.    Before  tbe  Lords  Justices. 

A  wife  filed  a  bill  against  the  trustee  of  a  fund  to  which  she  was  entitled  and 
her  husband  to  enforce  her  equity  to  a  settlement.  The  defendant  appeared, 
but  before  any  further  step  had  been  taken  in  the  cause  the  wife  died.  Hdd, 
that  the  fund  was  not  so  bound  as  to  entitle  her  children  to  enforce  their 
mother^s  equity  to  a  settlement.^ 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of  Vice-Chan- 
cellor  Kindersley,  dismissing  their  bill  with  costs.  (6) 

In  1827,  Louisa  Wallace,  the  mother  of  the  plaintiffs,  married 
the  defendant  George  Wallace.  In  February,  1857,  they  separated 
from  each  other.  On  the  18th  of  February,  1861,  Mrs.  Auldjo, 
the  mother  of  Mrs.  Wallace,  died,  and  thereupon  a  considerable 
fund,  in  which  Mrs.  Auldjo  had  a  life-interest,  with  remain- 
♦  644    der  to  her  *  four  sons,  become  divisible.     Mrs.  Wallace 

(a)  8  De  G.,  M.  &  G.  835.  (6)  2  Drew.  &  Sm.  216. 

»  See  1  Dan.  Ch.  Pr.  (4:th  Am.  ed.)  106 ;  2  Story  Eq.  Jur.  §  1417,  and  note. 
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as  one  of  the  next  of  kin  of  a  deceased  brother,  thus  became 
entitled  in  possession  to  a  sum  of  between  2000Z.  and  3000Z.  This 
sum  being  in  the  hands  of  the  representatives  of  the  deceased 
brother,  Mrs.  Wallace,  in  August,  1861,  tiled  her  bill  against  her 
brother's  representatives  and  her  husband  to  enforce  her  equity  to 
a  settlement,  claiming  to  have  the  whole  fund  settled.  The  defend- 
ants appeared  to  the  bill,  but  before  any  further  step  had  been 
taken  in  the  cause,  Mrs.  Wallace  died  on  the  19th  of  November 
1861. 

On  the  30th  of  June,  1862,  the  children  of  Mr.  and  Mrs.  Wal- 
lace filed  the  present  bill  as  supplemental  to  the  former  bill,  pray- 
ing to  have  the  benefit  of  the  former  suit,  and  to  have  divided 
among  them  such  sums  of  money  as  they  would  have  been  entitled 
to  if  a  settlement  had  been  ordered  in  the  former  suit. 

Vice-Chancellor  Kindersley  decided,  that  as  Mrs.  Wallace  had 
died  before  decree,  no  trust  was  impressed  on  the  property  at  'her 
deatli,  and  that  her  children  had  no  right  to  enforce  a  settlement. 
His  Honor  therefore  dismissed  the  bill,  with  costs. 

Mr,  Glasse  and  Mr.  Pontifex,  for  the  appellants.  —  Elibank  v. 
Monlolieu  (a)  established  the  right  of  a  married  woman  actively 
to  enforce  her  equity  to  a  settlement  by  filing  a  bill ;  and  Murray  v. 
Elibank  (6)  furnishes  an  instance  of  a  supplemental  bill  by  the 
children  of  the  wife  to  continue  the  suit  instituted  by  her.  The 
view  of  Lord  Eldon  (c)  appears  to  have  been  that  the  right  of 
the  wife  attached  on  her  filing  her  bill ;  and  in  Steinmetz  v.  Hal- 
thirij  (d)  Sir  John  Leach  clearly  lays  *  down  that  this  is  *  645 
the  period.  Q-roves  v.  Clark  (e)  contains  a  passage  sup- 
porting this  view ;  and  in  Lloyd  v.  Mason  (^)  the  Vice-Chancellor 
intimates  an  opinion,  that  immediately  after  filing  her  bill  the  wife 
may  present  a  petition  for  a  settlement.  In  Belagarde  v.  Lent- 
priere  (A)  no  bill  had  been  filed  by  the  wife,  but  she  had  put  in  an 
answer  not  claiming  a  settlement ;  and  these  facts  are  adverted  to 
by  the  Master  of  the  Rolls  in  terms  leading  to  the  conclusion,  that 
if  she  had  filed  a  bill  the  decision  would  have  been  difierent.  Lloyd 
V.  Williams  (i)  will  be  relied  on  as  against  us,  but  the  reasoning 

(a)  5  Ves.  737.  (e)  1  Keen,  132,  139. 

(6)  10  Ves.  84;  13  Ves.  1.  (g)  5  Hare,  149. 

(c)  10  Ves.  90.  (h)  6  Beav.  344. 

(d)  1  Glyn  &  J.  64.  (i)   1  Madd.  450,  458. 
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is  not  satisfactory,  for  it  is  no  stronger  interference  with  a  husband's 
rights  to  hold  him  bound  by  the  filing  of  the  bill,  than  to  hold  him 
bound  by  the  decree.  Osbom  v.  Morgan^  (a)  which  has  been  relied 
upon  by  the  respondents,  does  not  apply  to  the  present  case.  The 
discretion  of  the  trustee  is  taken  away  by  the  filing  of  the  bill ;  he 
can  no  longer  pay  the  husband ;  her  right  to  a  settlement  must 
therefore  be  considered  to  have  attached  from  that  time.  That  a 
woman  may  waive  her  equity  to  a  settlement  has  been  urged  as  a 
reason  why  her  children  cannot  enforce  this  equity.  But  a  woman 
can  waive  a  settlement  even  after  decree,  so  that  this  argument 
proves  too  much ;  for  after  decree,  if  the  wife  dies,  it  is  clear  that 
the  children  can  continue  the  suit  and  enforce  the  equity. 

Baldwin  v.  Baldwin^  (6)  Lovett  v.  Lovett^  (c)  Barker  v.  Lea^  (d) 
and  Whittem  v.  Sawyer j  (e)  were  also  referred  to. 

Mr.  JBobhouae  and  Mr,  Cfharles  JBally  for  the  respondents. 
*646  —  The  children  cannot  maintain  this  suit,  which  is  in  *  fact 
an  original  suit,  though  it  professes  to  be  supplemental. 
In  Murray  v.  Mibank,  (^)  there  had  been  a  decree  in  the  wife's 
suit,  and  Lord  Eldon  founds  his  judgment  on  tliat.  His  remark, 
on  which  the  plaintiffs  rely,  is  in  fact  a  reasoning  against  the 
claims  of  the  children.  Lord  Eldon  is  showing  the  unsoundness 
of  the  existing  rule,  and  the  difficulties  in  the  way  of  applying  it. 
He  would  evidently  have  decided  against  the  children  had  he  not 
been  bound  by  authority.  There  the  wife  had  obtained  a  decree, 
and  Lord  Eldon  held  the  children  entitled  to  prosecute  it.  The 
case  before  Sir  W.  Grant  does  not  put  the  claims  of  the  children 
any  higher,  nor  does  any  case  in  the  books,  except  that  before  Sir 
John  Leach.  In  Lloyd  v.  Williams,  (A)  Sir  T.  PLuaiER  reviews  the 
authorities,  and  tlie  result  is,  that  the  right  of  the  children  can 
only  arise  under  contract  or  decree.  Steinmetz  v.  Halthin  (i)  is 
unsound.  The  fact  that  the  fund  is  under  the  control  of  the 
Court,  so  that  the  Court  has  become  the  trustee,  cannot  alter  the 
equitable  interests  of  the  parties.  In  Groves  v.  Clark  (k)  this 
was  not  a  point  in  the  cause,  and  the  construction  put  upon  Lord 

(a)  9  Hare.  432.  (g)   10  Ves.  S4;  13  Ves.  1. 

(6)  5  De  G.  &  Sm.  319.  (A)  1  Madd.  450. 

(c)  Johns.  118.  (0   1  Glyn  &  J.  64. 

(d)  6  Madd.  380.  (Q  1  Keen,  182. 

(e)  1  Beav.  693. 
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Eldon's  remarks  in  Murray  v.  Lord  Elibanh  is  erroneous.  In 
Delagarde  v.  Lempriere  (a)  the  authority  of  Steinmetz  v.  Halthin 
is  expressly  denied.  The  question  is,  From  what  time  is  the  hus- 
band bound  ?  Now  a  defendant  is  in  no  case  bound  by  the  filing  of 
a  bill.  The  reasoning  in  Lloyd  v.  Mason  (h)  is  in  our  favour,  and 
so  is  Baker  v.  Bayldon.  (c)  A  bill  is  filed,  not  to  create  a  right, 
but  to  enforce  one  ;  the  right  must  be  pre-existent ;  so  the 
mere  filing  a  bill  cannot  bind  the  fund,  there  must  be  *  some  *  647 
order  fixing  the  ri'ght.  Osbom  v.  Morgan  (d)  shows  that 
the  Court  will  deal  with  such  cases  only  according  to  the  circum- 
stances as  they  stand  at  the  hearing.  Filing  a  bill  does  not  bind 
property,  though,  as  a  lis  pendens^  it  may  have  an  efiect  analogous  to 
that  of  equitable  notice.  An  executor,  after  the  filing  of  an 
administration  bill,  may  waive  the  Statute  of  Limitations  as  against 
a  creditor,  but  he  cannot  do  so  after  decreie.  The  filing  a  bill  for 
redemption  does  not  prevent  a  mortgagee  exercising  his  power  of 
sale,  though  a  decree  for  redemption  does.  Cafe  v.  Bent  (a) 
shows  that  filing  a  bill  to  execute  a  trust  does  not  take  away  the 
discretionary  powers  of  trustees.  A  decision  in  favour  of  the 
plaintiffs  is  not  the  necessary  logical  consequence  of  what  the  Court 
has  done  in  other  cases  with  respect  to  the  equity  to  a  settlement ; 
but  if  it  were,  the  whole  doctrine  is  so  arbitrary,  that  the  Court 
will  hesitate  to  accept  the  logical  con8equence3,  it  being  impossible 
to  lay  hold  of  any  general  principle  to  govern  the  case. 

Mr.  Berkeley y  for  the  trustees  of  the  fund. 

Mr.  Glassej  in  reply. 

Judgment  reserved. 

August  4. 

The  Lord  Justice  Kjjight  Bruce.  —  In  this  suit  the  plaintiffs 
the  childen  of  the  late  Mrs.  Wallace  claim  against  her  husband 
their  father  a  settlement  of  or  out  of  certain  personal  property,  in 
value  between  2000?.  and  8000Z.,  to  which  she  was  equitably 
entitled  but  not  for  her  separate  use,  and  to  which  *  accord-  *  648 
ingly  he  in  her  right  immediately  before  her  death  was,  and 

(a)  6  Beav.  344.  (d)  9  Hare,  432. 

(6)  5  Hare,  149.  («)  3  Hare,  246. 

(c)  8  Hare,  210. 
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as  her  administrator  or  having  a  right  to  be  her  administrator 
ever  since  her  death  has  been  and  is,  equitably  entitled,  subject 
only  to  such  right,  if  any,  as  she  had,  and  to  such  right,  if  any,  as 
the  present  plaintiffs  in  the  character  of  her  children  have,  to  a 
settlement.  Mrs.  Wallace  in  her  lifetime  instituted  a  suit  in  this 
Court  for  the  purpose,  which  suit  was  in  existence  at  her  death. 
And  if  she  had  not  in  her  lifetime  instituted  any  suit,  it  is  plain 
and  clear  that,  all  things  else  being  the  same,  the  bill  filed  by  the 
present  plaintiffs  would  have  been  unfounded  and  without  title. 
Unless  supported,  therefore,  by  Mrs.  Wallace's  bill  it  fails  wholly. 
But  Mrs.  Wallace  did  not  bring  her  suit  to  a  hearing.  There  was 
in  her  lifetime  neither  decree  in  it  nor  any  order  in  it  whatsoever, 
nor  even  any  answer  as  I  understand.  The  defendants  to  her  bill 
appeared  to  it  before  her  decease,  but  neither  the  bill  nor  any 
appearance  to  it  bound  her  to  any  thing,  nor  was  any  thing  de- 
cided against  her  husband  in  any  way.  Assuming,  therefore,  that 
if  she  had  in  her  lifetime  prosecuted  her  cause  to  a  hearing  she 
would  have  obtained  a  decree  for  a  settlement  against  him,  a  ques- 
tion perhaps  in  the  circumstances  of  the  case  reasonably  arguable, 
I  tliink  that  all  possible  benefit  from  the  suit  was  lost  to  herself 
and  her  children  by  her  death  happening  when  it  did,  and  that  the 
rights  of  her  husband  then  became  and  are  to  all  intents  and  pur- 
poses the  same  as  if  her  suit  had  never  existed.  Judicial  opinions 
have  not  been  uniform  on  this  point,  as  the  reports  show,  but 
reason  and  analogy  as  well  as  the  preponderance  of  authority 
appear  to  me  strongly  in  favour  of  the  view  that  I  have  stated, 
and  accordingly  I  cannot  dissent  from  the  dismissal  of  the  present 
bill,  though  I  should  have  preferred  its  dismissal  without  costs, 
and  should  take  that  course  were  I  now  hearing  the  present  cause 
originally. 

♦649  *The  Lord  Justice  Turner.  —  I  have  read  through  the 
cases  upon  this  subject  and  the  Vice-Chancellor's  judgment 
upon  this  case  as  reported  in  the  "  Jurist,"  and  I  find  it  impossible 
to  say  any  thing  upon  the  question  before  us  which  would  not  be  a 
mere  repetition  of  what  has  been  already  said.  It  was  attempted  to 
distinguish  this  case  upon  the  ground  of  a  bill  having  been  filed  by 
the  wife  in  her  lifetime  and  of  the  discretion  of  the  trustees  having 
as  it  was  said  been  thereby  taken  away,  but,  whether  the  discretion 
of  the  trustees  was  taken  away  or  not,  I  can  find  no  answer  to  the 
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argument  that  there  can  be  nothing  to  bind  the  marital  right  of 
the  husband  until  a  decree  is  made.  I  think,  therefore,  that  this 
appeal  is  wholly  groundless  and  ought  to  be  dismissed. 


GREEN  V.  BRITTEN. 
1863.    August  1,  4.    Before  the  Lords  Justices. 

A  testator  bequeathed  his  residuary  personal  estate,  consisting  partly  of  ships, 
to  his  sister  B.  (a  married  woman),  subject  to  the  legacy  thereinafter 
bequeathed  to  T.  and  the  commission  directed  to  be  paid  to  him,  and  subject 
to  the  directions  thereinafter  contained  as  to  the  conversion  of  ships.  He 
appointed  H.  and  T.  his  executors,  and  gave  T.  a  legacy  for  his  trouble,  and 
directed  his  executors  not  to  sell  any  of  his  ships  for  seven  years  from  his 
death  (unless  the  keeping  them  unsold  should  cause  loss),  and  to  work  them, 
employing  as  much  of  his  residuary  estate  as  should  be  necessary  for  that 
purpose,  and  he  gave  T.  an  allowance  of  500Z.  a  year  for  his  trouble  while  he 
should  assist  in  managing  them.  By  a  codicil  he  stated  that  he  still  wished 
B.  to  have  the  residue,  but  directed  that  it  should  be  invested  in  such  manner 
as  his  executors  should  think  fit,  *'  in  trust  for  her  sole  benefit  during  her 
lifetime,^^  and  that  after  her  death  it  should  be  divided  between  her  surviving 
children.  Held,  that  the  direction  to  keep  the  ships  unsold  for  seven  years 
was  not  revoked  by  the  codicil,  and  that  while  they  remained  unsold  B.  took 
the  actual  income  for  her  separate  use.^ 

This  cause  came  on  for  hearing  on  motion  for  decree  and  was 
heard  by  the  Lords  Justices  in  the  first  instance. 

The  suit  was  for  the  administration  of  the  estate  of  *  Mr.   *  650 
Richard  Green  of  Blackwall,  who  by  will  dated  the  2d  of 
April,  1849,  after  various  dispositions,  which   need  not  here  be 
specified,  of  certain  parts  of  his  property,  proceeded  as  follows :  — 

"  And  as  to  all  the  rest,  residue,  and  remainder  of  my  real  and 
personal  estate  of  whatsoever  nature,  kind,  or  quality  the  same 

'  See  Gilbert  ».  Lewis,  ante,  38;  Brown  v.  Gellatly,  L.  R.  2  Ch.  Ap.  761, 
757 ;  Massy  o.  Rowen,  L.  R  4  H.  L.  288.  In  interpreting  a  will  and  codicil 
the  general  rule  is,  that  the  whole  will  takes  effect  except  so  far  as  it  is  incon- 
sistent with  the  codicil.  Robertson  o.  Powell,  2  H.  &  C.  762 ;  See  Hearle  v. 
Hicks,  1  CI.  &  Fin.  20;  S.  C.  2  Bing.  476;  Freeman  v.  Freeman,  5  De  G.,  M. 
&  G.  704;  In  re  ArrowsraitVs  Trusts,  2  De  G.,  F.  &  J.  474;  Molyneux  ©. 
Rowe,  8  De  G.,  M.  &  G.  368. 
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may  consist  at  the  time  of  mj  decease,  I  give,  devise,  and  bequeath 
the  same  and  every  part  thereof  unto  and  to  the  use  of  my  dear 
sister  Emma,  the  wife  of  Daniel  Britten,  Esq.,  her  heirs,  executors, 
administrators,  and  assigns  absolutely  and  for  ever,  subject  how- 
ever to  the  legacy  hereinafter  bequeathed  to  my  friend  Captain 
William  Toller  and  to  the  commission  hereinafter  directed  to  be 
paid  to  him;  and  subject  also  to  the  directions  hereinafter  con- 
tained with  regard  to  the  conversion  into  money  of  my  private 
shares  in  ships  and  the  trust  in  connection  therewith ;  and  I  do 
hereby  nominate  and  appoint  my  brother  Henry  and  the  said  Wil- 
liam Toller  executors  of  this  my  will,  and  I  request  the  said  William 
Toller  to  accept  the  sum  of  lOOOi.  for  the  trouble  he  will  be  put  to 
as  one  of  the  executors  of  this  my  will ;  and  I  do  hereby  direct 
that  my  said  executors  shall  not  sell  or  convert  into  money  any  of 
my  ships  or  private  shares  in  ships  for  the  period  of  seven  years 
from  the  date  of  my  decease,  unless  the  keeping  of  them  shall  cause 
loss  or  diminution  of  my  estate  ;  and  in  such  case  I  give  unto  my 
said  executors  a  discretionary  power  to  sell  the  same  ;  but,  subject 
as  aforesaid,  I  direct  that  my  said  executors  shall  retain  my  said 
ships  and  shares  of  ships  for  the  period  of  seven  years  at  the  least, 
upon  trust  to  superintend  and  manage  the  same  and  to  direct  the 
voyages  thereof,  and  to  do  and  perform  all  such  acts,  matters,  and 
things  as  may  be  necessary  for  the  working  and  employment  of 
the  same  in  such  manner  as  managing  owners  or  proprie- 

*  651    tors  of  such  ships  would  do ;  and  for  *  that  purpose  I  declare 

that  my  said  trustees  shall  be  at  liberty  to  lay  put  and 
expend  all  the  residue  of  my  said  estate,  or  so  much  thereof  as 
shall  from  time  to  time  be  necessary  or  expedient  for  the  suc- 
cessful working  and  employment  of  my  said  ships  or  shares  of  ships ; 
and  I  further  direct  that  the  said  William  Toller  shall  be  paid  or 
be  at  liberty  to  retain  for  his  own  use,  out  of  the  managing  owners' 
commission,  for  assisting  in  the  management  of  the  said  ships,  the 
sum  of  500Z.  per  annum,  in  addition  to  the  said  legacy  or  sum  of 
1000/.,  during  such  time  as  he  shall  assist  in  such  management." 

The  testator  made  a  codicil  dated  the  24th  of  October,  1855,  to 
the  above  will,  and  thereby,  after  giving  several  pecuniary  legacies, 
he  proceeded  as  follows  :  — 

"  I  still  desire  that  my  sister  Mrs.  Daniel  Britten  should  have 
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the  residue  of  my  property,  but  I  particularly  desire  that  the  same 
should  be  invested  in  any  way  my  executors  think  proper,  in  trust 
for  her  sole  benefit  during  her  lifetime,  and  at  her  death  it  is  to  be 
divided  equally  between  her  surviving  children.  I  Richard  Green 
declare  this  codicil  and  the  contents  of  my  will  (except  what  is 
therein  stated  with  reference  to  Mrs.  Daniel  Britten)  to  contain 
my  wishes,  and  I  desire  that  no  lawyer  shall  dare  to  attempt  to 
upset  them,  and  any  person  interested  in  my  effects  that  interferes 
with  my  executors  in  carrying  out  my  wishes  shall  forfeit  all  their 
claims  to  aiiy  of  my  effects,  and  that  the  same  shall  be  given  to 
charities." 

The  testator  made  several  other  codicils,  but  they  contained  noth- 
ing material  to  the  question  argued  at  the  hearing  as  to  the  rights 
of  Mrs.  Britten  with  respect  to  the  ships. 

The  bill  was  filed  by  the  executors  to  have  the  trusts  *  of   *  652 
the  will  carried  into  execution,  various  difficulties  having 
arisen,  as  to  which  it  was  necessary  to  obtain  the  direction  of  the 
Court. 

Sir  H,  M.  Cairns  and  Mr.  Oumin^  for  the  plaintifis,  the  execu- 
tors. —  The  scheme  of  the  will  is  to  keep  the  ships  unsold  for  seven 
years  and  to  continue  the  employment  of  them.  The  first  question 
in  the  case  is,  whether  the  earnings  of  the  ships  ought  to  be  treated 
as  interest,  together  with  instalments  of  capital,  and  the  tenant  for 
life  ought  to  receive  only  4i.  per  cent  on  the  capital,  or  whether 
she  ought  to  receive  the  whole  earnings.  Meyer  v.  Simonsen  (a) 
lays  down  the  principles  applicable  to  these  cases.  The  other 
question  is,  whether  the  codicil  revokes  the  direction  in  the  will  to 
keep  the  ships  unsold. 

The  Solicitor- General  (Sir  R.  Palmer),  Mr.  Giffard,  and  Mr. 
SawHnSy  for  Mrs.  Britten,  the  tenant  for  life.  —  We  do  not  wish 
the  ships  to  remain  unsold ;  but  we  say  that  while' they  are  unsold 
the  tenant  for  life  is  entitled  to  the  whole  earnings.  The  gift  to 
Mrs.  Britten  by  the  will  was  absolute,  and  an  absolute  gift  cannot  be 
controlled  by  any  directions  as  to  the  mode  of  its  enjoyment,  where 
the  donee  is  sui  Juris.    The  trust  in  the  will  is  simply  for  manage- 

(a)  5  De  0.  &  Sm.  723. 
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ment,  without  any  directions  as  to  investment.  The  codicil  substi- 
tutes an  entirely  new  scheme  of  disposition,  and  a  tenancy  for  life 
being  there  introduced,  directions  as  to  investment  are  for  the  first 
time  given.  The  direction  for  investment  applies  to  the  whole  resi- 
due, and  is  inconsistent  with  the  direction  to  keep  the  ships  unsold, 
which  it  therefore  revokes.  The  ships  therefore  should  be  sold  ;  but 
while  tbey  are  unconverted,  Mrs.  Britten  takes  the  whole  eam- 

*  653    ings.     Alcock  *v.  Sloper^(a)  Burton  y.  Mounts  (b)  Morley 

V.  Mendham^  (c)  Skirving  v.  Williams^  (d)  which  closely 
resembles  the  present  case ;  Rowe  v.  Rowe^  (jr)  Simpson  v.  Les- 
ter, (^g)  She  takes  to  her  separate  use :  Ex  parte  Ray,  (A)  Taylor 
V.  Stainton,  (i)  Jarm.  Wills,  (A)  and  therefore  can  concur  in  get- 
ting rid  of  a  direction  not  to  sell. 

Mr.  Rolt,  Mr.  Willcock,  and  Mr.  J.  H.  Taylor,  for  parties 
entitled  in  remainder.  —  We  contend  that  there  is  nothing  to  take 
the  case  out  of  the  ordinary  rule  that  the  tenant  for  life  is  entitled 
to  no  more  than  4?.  per  cent  on  the  value  of  property  which  ought 
to  be  converted.  In  all  the  cases  referred  to  on  tlie  other  side, 
the  income  was  given  in  terms  which  would  carry  income  from 
whatever  source.  This  case,  where  only  the  income  of  the  invest- 
ments authorized  by  the  codicil  is  given,  stands  on  quite  a  differ- 
ent footing.  The  postponement  of  sale  is  a  measure  for  the  benefit 
of  all  parties,  not  for  that  of  the  tenant  for  life  only. 

Sir  H.  M.  Oaima,  in  reply.  —  The  direction  for  non-conversion 
of  the  ships  will  fit  perfectly  well  into  the  codicil,  and  cannot  be 
treated  as  revoked  by  it.  It  is  a  direction  which  the  parties  are 
not  competent  to  get  rid  of. 

Judgment  reserved. 

August  4. 

*  654       *  The  Lord  Justice  Knight  Bruce.  —  I  think  that  the 

ships  in  question  in  this  cause  ought  to  remain  unconverted 

(a)  2  Myl.  &  K.  699-702.  (g)  4  Jur.  (N.  S.)  1269,  V.  C.  K. 

(6)  2  De  G.  &  Sm.  883.  (A)  1  Madd.  199. 

(c)  2  Jur.  (N.  S.)  998,  V.  C.  W.  (i)  2  Jur.  (N.  S.)  634,  V.  C.  W. 

(d)  24  Beav.  275.  (k)  Vol.  2,  p.  22. 
(c)  29  Beav.  276. 
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for  the  period  of  seven  years  from  the  testator's  death,  subject  to 
the  discretion  of  the  executors  to  sell  them  if  the  retaining  them 
unsold  should  cause  loss  to  the  estate.  I  think  that  while  they 
thus  remain  unsold,  the  income  derivable  from  them  belongs  to 
Mrs.  Britten  for  her  life  for  her  separate  use.  She  being  willing 
to  insure  the  ships,  no  question  arises  as  to  their  insurance. 

The  Lord  Justice  Turner.  —  Two  questions  are  raised  on  the 
construction  of  the  will  and  codicils  of  the  testator  in  this  cause. 
First,  whether  the  trust  created  by  the  will  for  retaining  the  testa- 
tor's ships  and  shares  of  ships  unconverted  for  the  period  of  seven 
years  is  superseded  by  the  codicils  to  the  will ;  and  secondly, 
whether,  if  this  trust  be  not  so  superseded,  Mrs.  Britten  as  tenant 
for  life  of  the  residue  is  entitled  to  the  whole  income  to  be  derived 
from  the  ships  and  shares  of  ships  during  the  seven  years  for 
which  they  are  to  remain  unconverted. 

As  to  the  first  of  these  questions,  I  am  of  opinion  that  upon  the 
true  construction  of  the  will  and  codicils  the  ships  and  shares  of 
ships  ought  to  remain  unconverted  for  the  period  of  seven  years, 
subject,  of  course,  to  the  discretion  of  the  executors  to  sell  any  of 
them  in  the  event  of  their  causing  loss  to  or  dimiimtion  of  the 
testator's  estate.  I  think  so  for  this  reason,  that  the  gift  of  the 
residue  by  the  will  is  expressly  made  subject  to  the  trusts  for 
retaining  the  ships  unconverted,  and  that  the  first  codicil  therefore 
only  takes  efiect  subject  to  those  trusts.  This  codicil,  it  is 
true,  alters  the  disposition  of  *  the  residue,  but  it  alters  the  *  655 
disposition  only  of  what  is  residue,  and  the  residue  is  only 
what  remains  after  answering  the  particular  trusts  as  to  the  ships 
and  shares  of  ships.  The  will  cannot,  as  it  seems  to  me,  be  con- 
stinied  otherwise  than  as  if  the  trusts  of  the  ships  and  shares  of 
ships  had  preceded  the  gift  of  the  residue,  in  which  case  I  appre- 
hend there  could  be  no  doubt  that  these  trusts  would  have  remained 
unafiected  by  the  first  codicil. 

As  to  the  second  question,  my  opinion  is  that  Mrs.  Britten  is 
entitled  to  the  whole  income  to  be  derived  from  the  ships  and 
shares  of  ships  during  the  seven  years  for  which  they  are  to  remain 
unconverted.  The  direction  that  this  property  should  not  be  con- 
verted during  the  seven  years  is  tantamount  to  a  direction  that  it 
shall  remain  in  specie  during  those  seven  years,  and  the  property 
being  part  of  the  residue  subject  to  the  trust  of  its  remaining  in 
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specie  for  seven  years,  I  think  the  tenant  for  life  must  be  entitled 
to  the  income  of  it  while  it  so  remains  in  specie.  This  view  of 
the  case  is,  I  think,  strengthened  by  the  direction  for  the  payment 
of  the  500/.  a  year  to  Captain  Toller,  which  seems  to  me  to  be  a 
charge  on  the  income  of  the  entire  residue,  and  not  upon  the 
income  of  this  property  only.  What  is  taken  by  Mrs.  Britten  is, 
I  think,  taken  for  her  separate  use,  and  she  being  willing  to  insure 
the  ships,  I  think  the  order  should  provide  for  her  doing  so.  I 
think  it  should  also  be  expressed  to  be  without  prejudice  to  the 
discretionary  power  given  to  the  executors,  and  without  prejudice 
also  to  any  question  as  to  tlie  income  to  be  derived  from  the  ships 
and  shares  of  ships  after  the  expiration  of  the  seven  years. 


*656    ♦In  the  Matter  of  The  TRUSTS  OF  THE  WILL  OF 
WILLIAM  WALLOP; 

AND 

In  the  Matter  of  The  ACT  FOR  BETTER  SECURING  TRUST 
FUNDS  AND  FOR  THE  RELIEF  OF  TRUSTEES. 

1864.    January  22.    March  11.    Before  the  Lords  Justicss. 

An  English  testator  by  will  gave  a  fund  to  trustees  upon  trust  to  pay  the  income 
to  his  daughter  for  life,  and  afler  her  death  to  hold  the  fund  in  trust  for  sudi 
persons  as  the  daughter  should  by  will  appoint.  The  daughter  for  some 
time  previous  to  and  up  to  her  decease  was  domiciled  in  Jersey.  She  di»- 
posed  of  the  fund  by  will,  giving  legacies  to  two  persons  and  the  residue  to 
her  husband.  Held,  that  the  legacies  were  liable  to  duty.  Per  the  Lord 
Justice  Turner.  —  The  legacies,  by  reason  of  the  domicile  in  Jersey,  were 
not  liable  to  legacy  duty,  but,  notwithstanding  the  fact  of  such  domicile,  were 
liable  to  succession  duty.^ 

The  question  in  this  case  was,  whether  two  legacies  of  30002. 
and  lOOOi.  were  free  from  legacy  and  succession  duty. 

William  Wallop  (who  was  resident  and  domiciled  in  England) , 
by  will  dated  the  12th  of  April,  1850,  directed  his  real  and  per- 

^  See  Callanane  v.  Campbell,  L.  R.  11  £q.  378;   Wallace  o.  Attorney- 
General,  L.  R.  1  Ch.  Ap.  1;   In  re  Capdevielle,  2  H.  &  C.  985,  1013,  1016, 
1020,  1021;   Attorney-General  v.  Blucher  De  Wahlstatt,  3  H.  &  C.  374; 
Smithe'8  WUl,  12  W.  R.  933. 
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Bonal  estate  to  be  converted  into  money,  and  the  proceeds  to  be 
invested  in  the  public  stocks  or  funds  or  upon  real  securities,  and 
directed  his  trustees  to  hold  the  fund  upon  trust  to  pay  the  income 
to  his  daughter  Henrietta  Wallop  for  life  for  her  separate  use  with 
a  restraint  on  anticipation,  and  after  her  death  to  hold  the  capi- 
tal and  subsequent  income  upon  certain  trusts  which  failed  by 
the  death  of  the  daughter  without  issue,  and  upon  the  failure  or 
determination  of  those  trusts  upon  trust  for  such  person  or  per- 
sons and  in  such  shares  and  proportions  and  to  and  for  such 
intents  and  purposes  and  generally  in  such  manner  in  all  respects 
as  the  daughter  should  by  deed  or  will  appoint,  appointment  by 
deed  being  only  by  her  while  «ofe,  and  in  default  of  appointment 
upon  tlie  trusts  therein  mentioned. 
The  testator  died  in  May,  1856. 

*  In  1857  the  daughter  intermarried  with  Moses  Gibaut,  *  667 
and  in  1858  she  made  her  will,  by  which,  in  exercise  of  the 
power,  she  gave  to  Sarah  Groxford  8000/.  consols  standing  in  the 
names  of  the  trustees  of  her  father's  will,  and  to  Sidney  Waters 
lOOOZ.  consols  standing  in  the  same  names,  and  gave  the  residue  of 
all  her  property  to  her  husband  charged  with  her  debts  and  funeral 
expenses. 

Madame  Gibaut  died  in  August,  1860. 

On  the  death  of  William  Wallop  his  executors  had  paid  legacy 
duty  at  the  rate  of  11.  per  cent  on  the  life-interest  of  Madame 
Gibaut,  and  on  her  death  they  paid  duty  at  IZ.  per  cent  on  the 
whole  fund  after  allowing  for  the  duty  already  paid  according  to  36 
Geo.  3,  c.  62,  §  18. 

Moses  Gibaut  at  the  time  of  his  marriage  and  thenceforth  to  the 
deatli  of  his  wife  was  domiciled  in  Jersey. 

William  Wallop's  trust  estate,  consisting  among  other  things  of 
12,4742.  9s.  Id.  consols,  had  been  paid  into  Court  under  the  Act 
for  the  Relief  of  Trustees,  and  by  an  order  made  on  the  29th  of 
July,  1862,  2700?.  consols  had  been  transferred  to  Sarah  Croxford, 
900/.  consols  to  the  separate  account  of  Sidney  Waters  free  from 
duty,  and  the  rest  of  the  funds  to  Moses  Gibaut,  except  a  sum  of 
600/.  consols  which  was  retained  in  Court  to  answer  duty  if  pay- 
able^ and  carried  to  an  account  intituled,  ^^  A  fund  set  apart  to 
answer  legacy  duty  (if  any)." 

Moses  Gibaut,  Sarah  Croxford,  and  Sidney  Waters  now  pre- 
sented a  petition  praying  that  800/.  consols  might  be  transferred 
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to  Sarah  Croxford,  lOOZ.  consols  to  Sidney  Waters,  and  the  residue 
to  Moses  Gibaut. 

*  668        *  The  petition,  on  account  of  the  importance  of  the  ques- 

tion, was  by  special  leave  heard  before  the  Lords  Justices  in 
the  first  instance,  and  the  case  was  opened  by  the  counsel  for  the 
Crown. 

The  Attorney- General  (Sir  R.  Palmer)  and  Mr.  Hanson^  for  the 
Crown.  — The  first  question  is,  whether  the  legacies  of  8000?.  and 
lOOOZ.  are  liable  to  legacy  duty.  This  depends  on  the  Statute  36 
G^o.  3,  c.  52,  §  7,  which  makes  any  testamentary  gift  taking  effect 
out  of  personal  estate  over  which  the  testator  has  a  general  power 
of  appointment,  liable  to  duty  as  a  legacy.  The  dispositions  made 
by  the  will  of  Mrs.  Gibaut  come  within  the  express  terms  of  that 
section.  It  is  a  fallacy  to  mix  up  this  section  with  the  18th,  under 
which  the  fund  has  already  paid  the  duty  of  IZ.  per  cent  as  a  legacy 
under  the  will  of  Mr.  Wallop.  There  is  nothing  in  the  Act  which 
says,  that  where  the  one  duty  is  paid  the  other  shall  not  be.  The 
18th  section  provides,  that  "  where  any  property  shall  be  given  for 
any  limited  interest,  and  a  general  and  absolute  power  of  appoint- 
ment shall  also  be  given  to  any  person  or  persons  to  whom  the 
property  would  not  belong  in  default  of  such  appointment,  such 
property  upon  the  execution  of  such  power  shall  be  charged  with 
tlie  same  duty  and  in  the  same  manner  as  if  the  same  property  had 
been  immediately  given  to  the  person  or  persons  having  and  exe- 
cuting such  power,  after  allowing  any  duty  before  paid  in  respect 
thereof."  Under  this  clause  the  property  has  paid  duty  on  the 
principle  of  charging  Madame  Gibaut  as  if  the  property  had  been 
given  absolutely  to  her.  The  property  then  passes  under  the 
appointment  made  by  her  will,  being  property  which  the  testatrix 
had  power  to  dispose  of  "as  he  or  she  shall  think  fit," 

*  659    sect.  7.     Now  Piatt  v.  Bouth,  (a)  and  *  Brake  v.  Attorney- 

Oeneraly  (h)  decide  that  in  such  cases  the  duty  is  payable 
in  the  first  place  as  if  the  property  had  been  given  to  the  appointor, 
and  that  the  appointees  also  must  pay  legacy  duty.  The  only 
question  that  remains  then  is,  whether  the  fact,  that  the  appointor 
was  domiciled  abroad,  takes  the  case  out  of  that  section.  Only 
two  principles  can  be  relied  on  in  support  of  that  contention.    The 

(a)  8  Beav.  267.  (6)  10  01.  &  Fin.  267. 
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first  is  mobilia  sequuntur  personam.  According  to  that  principle 
the  personal  estate  in  this  country  of  a  person  domiciled  abroad 
does  not  pay  legacy  duty.  Thomson  v.  Advocate-General,  (a) 
But  this  principle  only  extends  to  property  of  the  individual,  not 
to  powers  which  he  can  exercise.  Another  principle  was  laid  down 
by  Lord  Cottenham  in  Arnold  v.  Arnold,  (6)  that  the  legislature 
in  speaking  of  wills,  persons,  and  personal  estates  is  primd  facie 
to  be  understood  as  speaking  of  wills,  persons,  and  personal  estates 
in  this  country.  But  a  will  executing  a  power  stands  on  the  same 
footing  as  any  other  instrument  executing  a  power;  the  disposition 
takes  effect,  not  by  virtue  of  the  instrument  exercising  the  power, 
but  under  the  instrument  creating  it,  the  instrument  by  which  it  is 
exercised  being  a  mere  conduit  pipe.  The  Legacy  Duty  Acts  may 
to  some  extent  place  power  and  property  on  tlie  same  footing,  but 
they  do  not  introduce  any  new  general  principle  so  as  to  obliterate 
the  distinction  between  power  and  property.  If  the  power  is  to  be 
executed  by  a  testamentary  instrument,  the  validity  of  that  instru- 
ment may  have  to  be  tried  by  foreign  law,  but  only  as  the  Ecclesi- 
astical Court  here  has  to  decide  whether  an  instrument  executed 
by  an  Englishman  in  exercise  of  a  power  is  testamentary  or  not. 
An  Englishman  domiciled  abroad  must,  until  the  Act  24  & 
25  Vict.  c.  114,  *  have  made  a  will  of  his  own  personal  estate  *  660 
according  to  the  laws  of  the  country  of  his  domicile,  not  so 
if  he  had  only  a  power  of  appointment  by  will.  We  contend, 
therefore,  that  under  the  express  terms  of  the  7th  section,  this 
property  is  chargeable  with  duty,  and  that  tlie  principle  which 
exempts  from  duty  the  personal  estate  of  a  testator  domiciled 
abroad  has  no  application  to  a  power  vested  in  him ;  and  that, 
though  the  legislature  for  certain  purposes  treats  power  and  prop- 
erty as  identical,  you  cannot  by  analogy,  in  cases  to  which  those 
enactments  do  not  apply,  treat  the  distinction  between  the  two  as 
abolished.  The  18th  section  of  the  Legacy  Duty  Act  places  power 
and  property  on  the  same  footing  for  certain  purposes,  but  does 
not  say  that  they  shall  be  treated  as  identical  for  any  other  pur- 
poses. Thus  in  Drake  v.  Attorney- Q-eneral,  (c)  it  was  held,  that 
the  Acts  do  not  make  a  power  to  appoint  equivalent  to  ownership 
for  the  purpose  of  subjecting  the  fund  to  probate  duty.  I  do  not 
contend  that  the  appointees  would  be  liable  to  duty  here,  but  for 

(a)  10  CI.  &  Fin.  1,  20.  (c)  10  CI.  &  Fin.  267. 

(6)  2  My.  &  Cr.  266,  270. 
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the  express  words  of  sect.  7.  That  section  and  the  18th  make  the 
fund  liable  to  pay  duty  in  the  first  place  as  if  given  absolutely  to 
the  donee  of  the  power,  and  then  in  the  second  place  as  if  he  had 
bequeathed  it  to  the  appointees,  but  they  contain  nothing  to  exempt 
the  property  from  duty,  on  the  ground  that  it  is  to  be  treated  for 
all  purposes  as  if  given  absolutely  to  the  donee  of  the  power. 

But  if  legacy  duty  is  not  payable,  we  say  that  succession  duty 

is.    The  material  clauses  of  the  Succession  Duty  Act  (16  &  17 

Yict.  c.  51)  are  the  2d,  4th,  10th,  and  18th.    These  appointees 

clearly  take  a  succession  within  the  express  words  of  the  2d 

section.    They  became  beneficially  entitled  on  the  death  of 

*  661   Madame  *  Gibaut,  who  died  after  the  passing  of  the  Act, 

and  they  became  so  entitled  under  a  disposition  made  in 
one  or  other  of  the  wills,  both  of  which  were  made  after  the  pass- 
ing of  the  Act.  The  10th  section  defines  the  rate  of  duty,  fixing 
it  according  to  the  relationship  between  the  successor  and  prede- 
cessor. The  4th  section  deals  with  general  powers  of  appoint- 
ment, and  makes  the  donee  of  such  a  power,  if  he  exercises  it, 
liable  to  duty  as  on  a  succession  derived  from  the  donor  of  the 
power.  So  if  Madame  Gibaut's  estate  had  not  paid  legacy  duty  it 
must  have  paid  succession  duty  under  this  clause.  That  clause, 
however,  does  not  provide  for  the  succession  duty  payable  by  the 
appointee,  but  leaves  it  to  be  regulated  by  general  principles. 
The  18th  section  exempts  from  succession  duty  property  which  is 
liable  to  legacy  duty,  and  it  provides  that  no  duty  shall  be  payable 
by  any  person  in  respect  of  a  succession  which,  if  it  was  a  legacy 
bequeathed  to  him  by  the  predecessor,  ^'  would  be  exempted  from 
the  payment  of  duty  in  respect  thereof  under  the  Legacy  Duty 
Acts."  This  does  not  mean  that  no  person,  who,  if  the  property 
had  been  a  legacy  would  not  have  paid  legacy  duty,  shall  pay  suc- 
cession duty ;  it  means  only  that  where  the  property,  if  a  legacy, 
would  by  virtue  of  some  special  exemptions  in  the  Legacy  Duty 
Acts  have  been  free  from  duty  it  shall  not  pay  succession  duty ; 
Attorney- General  v.  Fitzjohn,(a)  This  gives  the  natural  mean- 
ing to  the  word  "  exempted,"  which  cannot  be  treated  as  synony- 
mous with  "  exempt,"  but  implies  that  there  is  something  in  the 
Act  taking  the  particular  case  out  of  the  general  rule  to  which  it 
would  otherwise  be  subject.     Then,  according  to  the  principle  in 

(a)  2  H.  &  N.  465. 
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Arnold  Y.  Arnold,  (a)  and  IT^omson  v.  Advocate- General,  (6) 
the  words  "  a  legacy  bequeathed  to  him  by  *  the  predeces-  *  662 
sor/'  must  be  construed  to  refer  to  a  legacy  of  English 
property  bequeathed  by  the  will  of  an  English  person.  The  inten- 
tion was,  that  all  property  which  came  into  possession  upon  death, 
after  the  Act  came  into  operation,  should  pay  succession  duty  if  it 
escaped  legacy  duty.  Me  Lovelaee^s  Settlement^  (^c^  has  some 
bearing  on  the  present  case,  for  there  your  Lordships,  dissenting 
from  Vice-Chancellor  Wood,  held  the  property  liable  to  duty  on 
the  ground  that  the  appointment  was  to  be  treated  as  embodied  in 
the  instrument  creating  the  power.  It  is  not  the  scope  of  the  Act 
that  property  situate  in  England,  given  by  an  English  will  and 
vested  in  English  trustees,  should  be  free  from  succession  duty 
merely  because  it  does  not  pay  legacy  duty. 

Mr.  Hinde  Palmer  and  Mr.  Knox  Wiffram,  for  the  petitioners. 
—  We  contend,  first,  that,  owing  to  the  foreign  domicile  of  Madame 
Gibaut,  legacy  duty  is  not  payable.  It  is  true  that  the  disposition 
by  her  comes  within  the  express  terms  of  section  7  of  the  Act, 
but  regard  is  to  be  had  to  the  18th  section,  which  relates  to  the 
execution  of  powers.  That  section  first  provides  for  limited 
powers,  and  makes  the  appointees  take  as  from  the  creator  of  the 
power.  Then  the  following  part  of  the  section*  provides  that, 
where  a  limited  interest  is  given  to  a  person  and  a  general  power 
of  appointment  is  also  given  to  a  person  to  whom  the  property 
would  not  belong  in  default  of  appointment,  then  if  the  power  is 
exercised,  the  property  shall  be  charged  with  the  same  duty  and 
in  the  same  manner  as  if  it  had  been  immediately  given  to  the 
donee  of  the  power.  This  duty  has  been  paid,  the  same  duty  as 
if  the  property  had  been  bequeathed  to  Madame  Gibaut,  and 
the  Crown  so  far  has  treated  the  case  as  if  the  property 
*  had  been  bequeathed  to  her.  Then  again  the  Statute  7  &  *  663 
8  Vict.  c.  76,  §  4,  adopts  a  similar  view.  The  effect  of 
these  enactments  is,  that,  for  the  purpose  of  charging  legacy  duty, 
a  person  having  a  general  power  of  appointment  and  exercising  it 
shall  be  deemed  the  absolute  owner.  To  some  extent  it  is  so  for 
other  purposes,  the  appointed  fund  being  liable  to  the  appointor's 
debts.    If  the  donee  of  the  power  is  to  be  treated  as  owner  for 

(a)  2  My.  &  Cr.  256,  270.  (c)  4  De  G.  &  J.  840. 

(6)  12  CL  &  Fin.  1,  20. 
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the  purpose  of  imposing  duty,  he  ought  to  be  so  for  the  purpose 
of  exempting  the  property  from  duty.  Now  we  submit  that  the 
scope  of  the  legacy  Acts  is  to  treat  a  general  power  as  indentical 
with  property  for  the  purposes  of  taxation.  In  Piatt  v.  Rauth^  (a) 
an  earlier  stage  of  Drake  v.  AUormey-Qeneral^  the  remarks  of 
Lord  Abingeb  are  very  strong  as  to  a  general  power  being  sub- 
stantially the  same  as  ownership.  Now  if  this  had  been  Madame 
Gibaut's  own  property,  it  is  admitted  that,  owing  to  her  foreign 
domicile,  no  duty  would  have  been  payable.  Why  should  not  the 
same  rule  apply  where  she  has  a  general  power  ?  It  is  said  that 
the  rule  only  applies  to  property  belonging  to  the  person  domiciled 
abroad,  but  that  only  brings  us  back  to  the  same  question, —  Is  not 
a  general  power  which  is  exercised  tantamount  to  ownership  for 
the  purposes  of  taxation  ?  Property  which  can  only  be  taken  sub- 
ject to  the  debts  of  the  appointor  must  be  considered  to  be  derived 
from  him  ;  there  cannot  be  any  better  evidence  of  the  appointor's 
substantial  ownership  than  the  liability  of  the  property  to  his 
debts.    We  contend,  therefore,  that  legacy  duty  is  not  payable. 

We  further  say  that  succession  duty  is  not  payable.    The  case 

raises  the  important  general  question,  whether  the  law  of  domicile 

can  effect  an  exemption  from  succession  duty.    Now  we 

♦  664  admit  that  the  terms  of  sect.  2  of  *  the  Succession  Duty 

Act  are  wide  enough  to  take  in  this  case,  and  that  under 
it  duty  would  be  payable  if  there  were  nothing  more  in  the  Act. 
But  the  4th  section  provides,  that  the  donee  of  a  general  power  of 
appointment  who  exercises  it  shall  be  deemed  at  the  time  of 
exercising  it  to  be  entitled  to  the  property  as  a  succession  from  the 
donor  of  the  power.  This  section  places  Madame  Gibaut  sub- 
stantially in  the  same  position  as  under  the  Legacy  Duty  Acts,  a 
successor  to  her  father.  It  is  admitted  on  both  sides  that  you 
must  look  to  section  2  for  the  definition  of  successor  and  predeces- 
sor, but  the  4th  section  declares  that  Madame  Gibaut  is  successor 
to  her  father  on  the  principle  that  she  -is  to  be  deemed  to  have 
taken  the  property  from  him,  thus  treating  the  power,  if  exercised, 
as  being  substantially  the  same  thing  as  ownership.  The  10th 
section,  though  a  material  clause  of  the  Act,  does  not  throw  any 
light  on  the  present  question.  Then  the  18th  provides,  that  suc- 
cession duty  shall  not  be  paid  where  legacy  duty  is  payable.    This 

(a)  6  M.  &  W.  766. 
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indicates  an  intention  that  wills  of  personalty  should  as  to  duty 
continue  to  be  governed  by  the  Legacy  Duty  Acts,  and  that  the 
Succession  Duty  Act  should  not  interfere  with  them.  That  section 
further  provides,  that  succession  duty  shall  not  be  payable  by  any 
person  in  respect  of  the  succession,  who,  if  the  same  were  a 
legacy  bequeathed  to  him  by  the  predecessor,  would  be  exempted 
from  duty  under  the  Legacy  Duty  Acts.  We  are  somewhat  fettered 
by  the  decision  of  the  Court  of  Exchequer  in  Attorney- Q-eneral  v. 
Fitzjohriy  (a)  but  we  submit  that  the  fair  construction  of  "  ex- 
empted from  "  is  "  not  liable  to,"  and  that  the  Court  of  Exchequer 
construed  the  expression  in  too  stringent  a  way,  considering 
especially  that  it  is  contained  in  an  Act  which  taxes  the 
subject.  However,  after  the  decision  *in  Attorney- General  •  665 
V.  Fitzjohn,  we  do  not  rely  on  the  18th  section.  But  we 
contend  that  if  by  reason  of  the  general  principles  of  law  the 
Legacy  Duty  Acts  do  not  extend  to  property  of  a  person  domiciled 
abroad,  the  same  rule  ought  to  be  applied  to  the  Succession  Duty 
Act.  Now  in  what  respect  does  Madame  Gibaut  differ  from  an 
ordinary  J»stator  ?  We  have  considered  whether  she  differs  at 
all  under  the  Legacy  Duty  Acts,  and  we  contend  that  as  regards 
succession  duty  she  is,  under  section  4  of  the  Succession  Duty  Act, 
in  the  same  position  as  an  ordinary  testator.  Re  Lovelace* b  Settle' 
ment  (h)  has  been  referred  to  against  us,  but  the  decision  there 
did  not  turn  on  domicile.  What  was  decided  there  was  that  the 
case  did  not  fall  within  the  4th  section,  and  that  it  did  fall  within 
the  2d  section,  it  being  admitted  on  both  sides  that  the  question  of 
domicile  was  perfectly  immaterial  unless  the  case  came  within  the 
4th  section,  and  the  Lord  Justice  Turner,  p.  352,  distinctly  takes 
that  view  in  terms  which  tend  to  the  conclusion  that  if  the  case 
came  within  section  4,  the  law  of  domicile  would  apply.  The 
present  case  is  indisputably  within  section  4.  Now  the  4th  section 
provides  that  a  person  having  a  general  power  of  appointment  and 
exercising  it  '^  shall  be  deemed  to  be  entitled  at  the  time  of  his 
exercising  such  power  to  the  property  thereby  appointed  as  a  suc- 
cession derived  from  the  donor  of  the  power.**  No  words  could 
be  more  appropriate  to  show  that  the  general  power  is  for  the  pur- 
pose of  duty  to  be  deemed  tantamount  to  ownership,  and,  if  so, 
the  principle  as  to  domicile  must  apply. 

(a)  2  H.  ft  N.  465.  (&)  4  De  6.  &  J.  840. 
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The  Attorney-General,  in  reply. — The  observations  of  Lord 
Lyndhurst  in  Thomson    v.   AdvoccUe- General  show  how 

*  666    completely  inapplicable  to  *  the  Succession  Duty  Act  are  the 

reasons  held  to  exempt  the  personal  estate  of  a  person 
domiciled  abroad  from  the  operation  of  the  Legacy  Duly  Act. 
Lord  Ltndhurst's  first  reason  is,  that  the  legislature  in  speaking 
of  "  legacies''  and  "  wills"  is  to  be  supposed  to  be  speaking  of 
legacies  given  by  wills  of  persons  domiciled  in  this  country.  But 
the  2d  clause  of  the  Succession  Duty  Act,  which  is  the  governing 
clause,  contains  no  such  reference  to  wills  or  legacies,  but  is 
expressed  in  general  terms.  On  broad  and  general  grounds  the 
legislature  is  to  be  assumed  to  be  legislating  only  about  property 
which  is  the  subject  of  its  laws,  such  as  real  property,  or,  as  in 
this  case  and  Lovelace* %  Case,  property  of  a  British  subject,  under 
a  British  settlement,  vested  in  British  trustees,  and  falling  under 
the  authority  of  a  British  Court.  The  fact  that  a  foreigner  may 
take  an  interest  in  such  property  or  that  he  may  have  a  power  of 
appointment  over  it  cannot  exempt  it  from  its  liability  to  duty. 
Such  property  does  not  follow  his  person  so  as  to  be  deemed 
situate  wherever  he  dies  domiciled,  but  follows  the  person  of  the 
trustees  and  is  subject  to  the  law  to  which  they  are  subject.  The 
only  way  in  which  foreign  law  intervenes  is  that  it  may  be  necessary 
to  have  recourse  to  it  to  ascertain  whether  the  act  of  disposition 
was  such  as  to  take  efifect  where  it  was  done.  Then  the  petitioners 
say  that  for  fiscal  purposes  general  power,  if  exercised,  is  identical 
with  ownership.  That  to  a  great  extent  is  true,  but  the  letting  in 
the  law  of  domicile,  so  as  to  make  property  not  liable  to  the  tax,  is 
not  a  fiscal  purpose.  The  law  intends  to  provide  for  the  taxation 
of  the  inhabitants  of  the  United  Kingdom  in  respect  of  property 
within  that  kingdom  which  is  liable  to  be  governed  by  English 
law.  It  is  an  extraordinary  argument,  even  under  the  Legacy 
Duty  Acts,  that  such  property  is  to  be  withdrawn  from  the  oper- 
ation of  that  law  because  the  immediate  interest  in  it  is 

*  667    derived  under  *  the  execution  of  a  power  by  a  foreigner, 

and  under  the  Succession  Duty  Act  such  an  argument  is  still 
more  unfounded.  The  language  of  the  4th  section,  on  which  the 
petitioners  mainly  rely,  does  not  bear  the  construction  which  they 
seek  to  put  upon  it.  The  section  introduces  the  fiction  of  the 
appointor  being  owner  for  the  purpose  of  taxing  the  property  as  a 
succession  devolving  upon  him,  making  him  tlie  predecessor  from 
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whom  the  relationship  of  any  subsequent  taker  is  to  be  reckoned. 
Stress  has  been  laid  upon  the  rule  that  taxing  Acts  are  to  be  con- 
strued strictly.  I  admit  that  a  tax  cannot  be  imposed  without 
sufficient  taxing  words,  but  it  cannot  be  denied  that  here  tlie  2d 
section  contains  such  words,  and  it  lies  on  the  petitioners  to  show 
from  other  parts  of  the  Act  that  they  are  exempted  from  the  oper- 
ation of  those  words.  There  is  no  intention  shc^wn  in  the  Act  to 
benefit  foreigners  or  to  exempt  from  the  tax  any  property  which  is 
fairly  the  subject  of  British  legislation.  Now  as  to  the  18th  sec- 
tion '^  exempted  "  is  much  the  same  as  ^^  excepted,"  and  does  not 
apply  to  a  thing  originally  omitted,  but  to  a  thing  originally  included 
and  then  taken  out.  The  word  clearly  applies  to  the  ^'  exemp- 
tions "  contained  in  the  schedule  to  the  Legacy  Duty  Acts.  The 
argument  founded  on  the  assimilations  of  general  power  to  owner- 
ship in  the  Legacy  Duty  Acts  can  only  apply  to  the  taxes  imposed 
by  those  Acts,  and  cannot  extend  to  tiie  Succession  Duty  Act. 
As  to  property  appointed  under  a  general  power  being  subject  to 
the  appointor's  debts,  there  is  little  force  in  the  argument  founded 
on  that ;  such  property  is  not  liable  till  the  whole  of  the  appointor's 
own  property  is  exhausted ;  if  it  were  liable  in  the  same  degree 
as  the  appointor's  own  estate  there  might  be  more  force  in  the 
argument.  As  regards  the  remarks  in  Lovelace's  Case,  they  amount 
to  no  more  than  tliis,  that  as  the  case  was  not  within  the 
4th  section  the  question  of  domicile,  did  *  not  arise,  and  *  668 
they  cannot  lairly  be  construed  as  expressing  any  opinion 
how  that  question  ought  to  be  decided  if  it  did  arise. 

Judgment  reserved. 

March  11. 

The  Lord  Justice  Turner,  after  shortly  stating  the  facts,  pro- 
ceeded as  follows :  — 

The  executors  of  the  will  of  William  Wallop  have  paid  legacy 
duty  at  the  rate  of  11.  per  cent  upon  the  whole  of  the  residue  of 
his  estate.  The  question  now  is,  whether,  in  addition  to  the  duty 
so  paid,  further  duty  is  payable,  either  under  the  Legacy  Duty 
Acts  or  the  Succession  Duty  Act,  on  the  legacies  given  by  the 
will  of  Henrietta  Gibaut.  The  question  of  course  depends  upon 
the  different  Acts,  and  must  be  separately  considered  with  refer- 
ence to  them. 
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The  question  as  to  the  legacy  duty  arises  under  the  Act  36 
Geo.  3,  c.  52,  which,  so  far  as  this  case  is  concerned,  does  not 
appear  to  be  affected  by  the  subsequent  Acts.  The  sections  of 
this  Act,  which  were  referred  to  in  the  course  of  the  argument 
before  us,  were  the  7th  and  the  18th  sections ;  but  it  was  con- 
tended on  the  part  of  the  Crown  that  the  18th  section  has  no 
bearing  upon  the  case  before  us,  and  I  think  it  was  rightly  so  con- 
tended, for  the  case  of  Piatt  v.  Bauthy  (a)  as  decided  in  the  Ex- 
chequer and  at  the  Rolls,  and  ultimately  in  the  House  of  Lords, 
upon  the  appeal  under  the  title  of  Drake  v.  Aitomey'Generaly(by 
seems  to  me  to  have  finally  settled  that  the  18th  section,  so  far  as 
it  relates  to  general  powers  of  appointment,  applies  to  the 

•  669    duties  payable  by  the  *  donees  of  the  powers,  and  not  to 

the  duties  payable  by  the  appointees  under  the  powers, 
leaving  these  latter  duties  to  depend  upon  the  7th  section.  Tliis 
case,  therefore,  in  my  opinion,  wholly  depends  upon  the  7th  sec- 
tion. That  section  provides,  "  that  any  gift,  by  any  will  or  testa- 
mentary instrument  of  any  person  dying  after  the  passing  of 
this  Act,  which  shall,  by  virtue  of  such  will  or  testfimentaiy 
instrument  have  effect  or  be  satisfied  out  of  the  personal  estate  of 
such  person  so  dying,  or  out  of  any  personal  estate  which  such 
person  shall  have  power  to  dispose  of  as  he  or  she  shall  think  fit, 
shall  be  deemed  and  taken  to  be  a  legacy  within  the  intent  and 
meaning  of  this  Act,  whether  the  same  shall  be  given  by  way  of 
annuity  or  in  any  other  form." 

Now  it  is  well  settled  that  under  this  section  no  duty  is  payable 
upon  legacies  given  by  the  wills  of  persons  domiciled  out  of  Great 
Britain,  and  to  be  paid  out  of  their  personal  estates ;  and  it  is  so 
settled,  as  I  understand  the  cases,  upon  the  ground  that  personal 
estate  follows  the  person.  Thomson  v.  Advocate- Q-eneral ;  (<?)  and 
that  the  Legacy  Duty  Acts  are  to  be  understood  as  confined  to 
Great  Britain :  Re  Emn^  (ji)  Re  Bruce^  (e)  Arnold  v.  Arnold;  (J) 
but  it  is  said  that  this  rule,  although  it  cannot  be  disputed  as  to 
legacies  given  by  persons  domiciled  out  of  Great  Britain  to  be 
paid  out  of  their  personal  estates,  can  have  no  application  to  cases 
like  the  present,  where  the  legacies  are  given  in  exercise  of  powers, 
inasmuch  as  in  these  latter  cases  the  rule  that  the  property  follows 

(a)  6  M.  &  W.  766 ;  3  Bcav.  267.  (d)  1  Cr.  ft  Jenr.  161. 

(6)  10  CI.  ft  Fin.  267.  (c)   2  Cr.  ft  Jerv.  436. 

(c)  12  CI.  ft  Fin.  1.  (jg)  2  My.  ft  Cr.  266. 
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the  person  can  have  no  application,  there  being  no  property  in  the 
donees  of  the  powers.  It  is  to  be  observed,  however,  that  the  real 
question  here  is,  what  the  legislature  intended  by  the 
language  which  it  *  has  used,  and  this  section  in  terms  *  670 
applying  to  legacies  given  by  the  wills  of  persons  to  be 
satisfied  out  of  their  personal  estate,  or  out  of  any  personal  estate 
which  they*  may  have  had  power  to  dispose  of,  thus  putting  both 
sets  of  persons  into  the  same  class,  it  capnot,  I  think,  have  been 
intended  by  the  legislature  that  a  different  rule  should  apply  to 
different  members  of  the  class,  —  that  duty  should  be  payable  by  the 
appointees  under  the  wills  of  donees  of  powers  domiciled  out  of  Great 
Britain,  when  no  duty  would  be  payable  by  legatees  under  the  wills 
of  those  persons  to  be  paid  out  of  their  personal  estates.  I  am  of 
opinion,  therefore,  that  no  legacy  duty  is  payable  in  this  case ;  and 
I  think  this  opinion  is  fortified  by  expressions  which  are  to  be 
found  in  several  cases  treating  appointed  funds  as  the  property  of 
the  donees  of  the  powers  for  tiie  purposes  of  the  Legacy  Duty 
Acts. 

Is  then  duty  payable  in  respect  of  these  legacies  under  the  Suc- 
cession Duty  Act  ?  (a)  This  Act  ought  not,  as  it  seems  to  me,  to 
receive  the  same  limited  construction  as  to  its  applying  only  to 
persons  domiciled  in  Great  Britain  as  has  been  given  to  the  Legacy 
Duty  Acts. 

In  the  case  In  re  Lovelace* %  Will  (li)  we  held  the  Act  to  extend  to 
legacies  under  the  will  of  the  donee  of  a  power  who  was  domiciled 
out  of  Great  Britain ;  and  on  reconsidering  our  determination  in 
that  case  I  see  no  reason  for  altering  it.  Not  only  is  the  Act,  in 
the  2d  section,  which  defines  what  shall  be  deemed  to  be  a  succes- 
sion, wide  and  general  in  its  terms,  but  the  definition  there  given 
extends  to  and  embraces  not  only  testamentary  dispositions  but 
dispositions  of  every  description,  and  dispositions  not  only  of 
personal  but  of  real  property  *  also.  The  Act,  therefore,  was  *  671 
clearly  intended  to  extend  to  cases  which  can  in  no  way  be 
affected  by  the  rule  that  mobilia  sequuntur  persanam  ;  and  it  would 
be  very  diflScult  to  say  that  if  in  the  case  of  real  estate  devised  by 
a  person  domiciled  out  of  Great  Britain,  the  devisee  would  be 
liable  to  the  duty  imposed  by  this  Act  (which  would  clearly  be  the 
case  according  to  the  terms  of  the  Act),  the  legatee  of  the  personal 

(a)  16  &  17  Vict  0.  61.  (h)  4  De  6.  ft  J.  840. 
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estate  of  a  person  so  domiciled,  or  the  appointee  of  a  donee  of 
a  power  so  domiciled,  was  not  equally  intended  to  be  so  liable. 
The  44th  section  of  the  Act,  rendering  the  trustees  of  the  property 
subject  to  the  duly  personally  liable,  seems  to  me  too,  in  some 
degree,  to  strengthen  this  view,  and  it  is,  I  think,  much  confirmed 
by  the  exemption  clause,  section  18,  which  points  out  the  cases  in 
which  the  duty  is  not  to  be  chargeable.  I  adhere,  therefore,  to  our 
determination  in  the  case  of  Re  Lovelace^s  Will^  and  am  of  opinion 
that  by  the  2d  section  of  the  Act  the  legatees  of  persons  domiciled 
out  of  Great  Britain  and  the  appointees  by  will  of  the  donees  of 
powers  so  domiciled  were  intended  to  be  made  subject  to  the  pay- 
ment of  the  duty. 

The  question,  therefore,  is  reduced  to  this,  whether  by  any  sub- 
sequent provision  of  the  Act  the  legatees  in  this  case  are  exempted 
from  such  payment  ?  And  this  depends  upon  the  18th  section  of 
the  Act.  By  that  section  no  duty  is  to  be  payable  by  any  person 
in  respect  of  a  succession,  who,  if  the  same  were  a  legacy  be- 
queathed to  him  by  the  predecessor,  would  be  exempted  from  the 
payment  of  duty  in  respect  thereof  under  the  Legacy  Duty  Acts. 

It  was  contended  upon  this  section,  that  inasmuch  as  in  this 
case  no  duty  would  be  payable  in  respect  of  these  legacies 

•  672    under  the  Legacy  Duty  Acts,  by  reason  of  the  *  donee  of 

the  power  having  been  domiciled  out  of  Great  Britain,  no 
succession  duty  could  be  payable  either  in  respect  of  them.  But 
in  the  case  of  the  Attorney-General  v.  Fitzjohn  (a)  it  was  held 
that  the  exemptions  referred  to  by  this  18th  section  were  the 
special  exemptions  given  by  the  Legacy  Duty  Acts,  and  that  the 
section  did  not  extend  to  cases  in  which  no  duty  was  imposed  by 
those  Acts  in  effect,  that  the  word  "  exempted  "  must  be  construed 
in  its  natural  sense,  and  not  as  meaning  '^  exempt "  in  contradis- 
tinction to  "  exempted."  From  this  decision  I  am  not  prepared  to 
dissent,  and  I  think,  therefore,  that  the  legatees'  argument  on  this 
point  cannot  be  maintained.  Failing  this  argument  I  can  find 
nothing  which  can  protect  these  legatees  from  tiie  pajrment  of  the 
succession  duty,  and  I  am  of  opinion,  therefore,  that  the  duty  is 
payable  upon  those  sums. 

I  think,  therefore,  that  the  order  should  be  for  payment  of  the 
succession  duty  on  the  legacies  of  80002.  and  lOOOZ.,  and,  no  duty 

(a)  2  H.  ft  N.  466. 
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being  claimed  in  respect  of  the  residue  given  by  the  will,  for  the 
payment  to  Moses  Gibaut  of  the  rest  of  the  fiind  in  Court. 

The  Lord  Justice  Knight  Bruce.  —  In  this  casfe,  without  saying 
whether  I  concur  or  do  not  concur  in  all  the  observations  that  have 
been  made  by  my  learned  brother  in  disposing  of  it,  my  impres- 
sion is,  that  the  two  legacies  in  question  are  subject,  either  to 
legacy  duty,  or  to  succession  duty  at  the  same  rate,  and  if  seems 
of  no  importance  practically  to  the  ladies  or  to  the  Crown  which ; 
I  think,  accordingly,  that  I  may  join  in  my  learned  brother's  con- 
clusion, so  as  not  to  leave  the  case  undecided ;  but  if  we 
can  avoid  giving  costs  to  the  *  Crown  I  had  rather  that  the  *  673 
Crown  should  have  no  costs. 

Mr.  Hansofiy  for  the  Crown,  stated  that  he  did  not  ask  for  costs. 


In  the  Matter  of  EDMUND  LECHMERE  PUGH,  a  solicitor. 

JEr  parte  BRISCOE. 

1863.    April  18.    June  2.    Before  the  Lords  Justices. 

On  the  day  fixed  for  the  completion,  at  a  solicitor's  office,  of  the  sale  of  a  mort- 
gaged property  belonging  to  a  former  client,  the  solicitor  delivered  to  the 
former  client,  who  was  in  somewhat  embarrassed  circumstances,  his  bill  of 
costs.  The  client  and  his  new  solicitor  attended,  and  in  order  to  prevent 
the  postponement  of  the  completion,  allowed  the  solicitor  to  retain  the 
amount  of  his  biU,  but  under  protest.  The  bill  contained  overcharges  to  a 
considerable  amount.  Edd,  that  the  bill  was  paid  under  circumstances  of 
pressure,  and  that  taxation  ought  to  be  ordered.^ 

This  was  an  appeal  bj  a  solicitor  from  an  order  of  the  Master 
of  the  Rolls,  directing  taxation  of  his  bill  after  payment. 

The  petition  was  presented  for  the  taxation  of  two  bills  under 
the  following  circumstances :  — 

In  December,  1861,  the  petitioner  employed  Mr.  Pugh,  a  solic- 
itor, to  obtain  him  a  loan  of  500Z.  on  the  security  of  a  reversionary 
interest.    Mr.  Pugh  advanced  the  money  himself  on  that  security, 

>  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  166, 167. 
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and  in  January,  1862,  paid  to  the  petitioner  4101. 10«.  10^2. ,  having 
retained  89Z.  9$.  2d.  for  his  bill  of  costs,  which  bill  was  delivered 
on  the  20th  of  the  same  month. 

The  petitioner  continued  to  employ  Mr.  Pugh  as  his  solicitor  till 
March,  1862,  but  from  that  time  employed  another  solicitor. 

♦  674        On  the  19th  of  May,  1862,  the  property  in  mortgage  *  to 

T^T.  Pugh  was  sold  by  auction,  and  the  27th  of  June  was 
the  day  fixed  for  completion  at  the  office  of  Mr.  Pugh  at  Worcester. 
On  that  day  the  purchaser  and  his  solicitor  came  over  from  Wrex- 
ham to  complete.  Mr.  Pugh  on  that  occasion,  and  not  before, 
produced  his  bill  of  costs,  though  it  had  been  applied  for  before 
that  time.  He  had,  however,  previously  given  to  the  petitioner  an 
estimate  of  what  its  amount  would  be.  It  amounted  to  113Z.  148. 
6d.  It  appeared  from  the  evidence  that  the  petitioner  was  in 
somewhat  embarrassed  circumstances  and  in  immediate  want  of 
money.  The  petitioner  and  his  solicitor  both  attended  the  meet- 
ing, and  in  order  to  prevent  a  postponement  of  the  completion  of 
the  purchase  allowed  Mr.  Pugh  to  retain  the  amount  of  his  bill 
out  of  the  purchase-money,  but  under  protest  as  to  the  amount. 
Whether  Mr.  Pugh  expressly  refused  to  let  the  business  proceed 
unless  his  bill  was  paid  was  in  dispute.  On  the  16th  of  December, 
1862,  the  petition  was  presented  for  the  taxation  of  both  bills. 
The  delay  was  accounted  for  by  the  death  of  the  petitioner's  father 
soon  after  the  payment  and  by  the  petitioner's  embarrassments. 

The  Master  of  the  Rolls  decided  that  the  petitioner  was  not 
entitled  to  have  the  earlier  bill  taxed,  but  he  directed  a  taxation 
of  the  second  bill,  and  gave  to  neither  party  any  costs  of  the  peti- 
tion, (a) 

Mr.  Pugh  presented  a  petition  by  way  of  appeal  from  this  order. 
On  the  18th  of  April  their  Lordships  directed  that  the  taxation 
should  proceed  without  prejudice.  The  result  was,  that  of  the 
113Z.  14^.  5(2.  the  amount  of  382.  Is.  6(2.  was  taxed  off. 

•  675        *  Mr.  Southgate  and  Mr.  Elderton^  for  the  appellant. — This 

is  not  a  case  of  pressure,  and  the  Master  of  the  Bolls  gives  no 
further  reason  for  ordering  taxation  than  that  the  bill  was  paid  on 
the  day  on  which  it  was  delivered.  After  payment  there  must,  in 
order  to  justify  taxation,  be  either  pressure  and  overcharge,  or  over- 

(a)  32  Beav.  173. 
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charges  amounting  to  fraud.  Be  Hubbard,  (a)  What  amounts 
to  fraud  is  defined  by  Re  Barrow^  (6)  Be  Browne,  (<?)  Be  Stirke.  (eO 
Here  more  than  one-sixth  has  been  taxed  off,  but  there  is  nothing 
like  overcharge  so  gross  as  to  amount  to  fraud.  As  regards  the 
first  bill  no  case  for  taxation  at  all  is  made.  As  regards  the  second, 
the  case  made  on  the  petition  is,  that  the  amount  was  retained 
against  the  will  of  the  client,  but  that  is  not  the  case  made  out  on 
the  evidence.  As  regards  payment  on  the  day  of  delivery,  the  bill 
was  paid  through  a  solicitor  three  months  after  the  relation  of 
solicitor  and  client  had  ceased  between  the  appellant  and  the  respon- 
dent. It  would  not  be  wholesome  to  establish  a  rule,  that  a  bill 
which  contains  items  reaching  down  to  the  day  of  its  delivery  is 
taxable  simply  because  it  is  paid  on  that  day,  when  the  client  had 
professional  advice  at  the  time  of  paying  it.  There  was  here  no 
jurisdiction  to  tax  at  all :  Barwell  v.  Brooke  ;  (e)  but -if  there  was, 
the  delay  in  applying  is  not  accounted  for ;  the  petitioner  makes 
no  case  of  having  discovered  overcharges  of  which  he  was  not  at 
first  aware.  In  the  case  of  Be  Barnard,  (g")  overcharges  were 
held  not  enough.  In  Ex  parte  Wilkinson,  (A)  there  was  actual 
pressure  and  payment  under  protest.  Be  Finch,  (t)  Be 
Fyson,  (k)  which  is  very  *  similar  to  this  case,  and  Be  *  676 
Boyle,  (V)  are  all  in  our  favour. 

Mr.  Bacon  and  Mr.  Boherts,  for  Mr.  Briscoe.  —  The  result  of 
the  taxation  shows  that  the  bill  was  most  exorbitant,  more  than 
two-sixths  having  been  taxed  off.  There  was  pressure,  for  the  bill 
was  produced  for  the  first  time  at  the  settlement  of  a  purchase, 
when  there  was  practically  no  option  whether  to  pay  or  not.  The 
bill  contained  charges  which  ought  not  to  have  been  made,  for 
large  items  have  been  wholly  struck  out,  for  instance  6Z.  for  a  sup- 
plemental abstract.  Our  case  is  supported  by  Be  Tryon,  (m)  Be 
Wells,  (n)  Be  Bennett,  (o)  Be  Jones,  (p)  Be  Philpotts,  (g)  Be 

(a)  16  Beav.  261.  (k)  9  Beav.  117. 

(6)  17  Beav.  647.  (Z)   6  De  G.,  M.  &  G.  640. 

(c)  1  De  G.,  M.  &  G.  322.  (m)  7  Beav.  496. 

(i)  11  Beav.  304.  (n)  8  Beav.  416. 

(0  8  Beav.  121.  (o)  lb,  467. 

(^r)  2  De  G.,  M.  &  G.  359.  (^)  8  Beav.  479. 

(A)  2  CoU.  92.  (2)  18  Beav.  84. 

(0  4  De  G.,  M.  &  G.  108. 
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Loughborough^  (jol)    Re    Lartj  (ft)    Ux'  parte    Walker j    Be    Fos' 
ter.  (c) 

Mr.  Southgatey  in  reply.  —  In  Ex  parte  Walker ^  Re  Foster j 
there  were  strong  circumstances  of  pressure  such  as  do  not  exist 
here. 

The  Lord  Justice  Knight  Bruce.  —  The  taxation  having  been 
ordered  to  proceed  without  prejudice  to  any  question,  I  desire  to 
deal  with  the  matter  as  if  no  taxation  had  taken  place,  but  subject 
to  this  observation,  that  in  my  opinion  the  taxation  has  not  pro- 
duced any  thing  favourable  to  the  appellant's  case.    Now 

*  677    looking  at  the  bill  as  untaxed,  considering  the  *  date  of  the 

earliest  item  of  the  bill,  the  position  in  which  the  parties 
stood  to  eaclr  other,  and  the  nature  of  the  business  done  and  of  the 
charges  made,  I  should  have  said  that  it  was  a  very  high  bill.  In 
what  circumstances  then  was  it  delivered  and  paid?  The  bill 
according  to  Mr.  Pugh's  affidavit  had  probably  been  asked  for  on 
the  day  before  and  not  merely  on  the  day  of  the  settlement  of  the 
purchase.  I  do  not  know  whether  Mr.  Pugh  was  to  blame  or  not, 
but  so  it  was  that  the  bill  was  not  delivered  until  the  meeting  at 
Mr.  Pugh's  office.  The  purchaser's  solicitor  was  in  attendance, 
having  come  from  Wrexham  for  the  purpose  of  completing,  and  if 
the  completion  had  been  delayed  considerable  inconvenience  and 
expense  would  probably  have  been  occasioned.  It  is  to  be  remarked 
also  that,  so  far  at  least  as  my  judgment  goes,  it  is  a  just  inference 
from  the  evidence,  that  Mr.  Briscoe  was  a  gentleman  in  straitened 
circuipstances,  somewhat  pressed  by  debts,  and  to  whom  an  early 
settlement  was  important;  and  taking  the  evidence  as  to  what 
took  place  at  the  meeting  in  the  view  most  favourable  to  Mr.  Pugh, 
it  seems  to  me  that  the  bill  was  paid  in  circumstances  of  pressiu^e. 
In  saying  this  I  do  not  mean  any  thing  disparaging  to  the  char- 
acter or  conduct  of  Mr.  Pugh,  but  still  I  think  that  neither  Mr. 
Briscoe  nor  his  solicitor  was  altogether  a  free  agent  in  the  matter. 
When  to  this  is  added  the  lateness  of  the  delivery  of  the  bill,  and 
the  nature  of  the  bill  itself,  apart  from  the  result  of  the  taxation 
which  has  taken  place,  I  think  that  the  case  is  one  for  taxation. 
It  comes,  however,  very  near  the  line.     The  delay  is  a  matter  for 

(a)  23  Beav.  439.  (c)  2  De  G.,  F.  &  J.  106. 

(6)  31  Beav.  488. 
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observation,  but  I  do  not  think  that  it  is  sufficient  to  bar  the  peti- 
tioner's title  to  relief.  I  am  of  opinion  that  the  order  of  the  Master  of 
the  Rolls  was  right,  both  in  directing  taxation  and  in  not  giving  any 
costs  down  to  the  time  of  the  order.  Mr.  Pugh  must  pay 
the  costs  of  *  the  taxation,  but  I  do  not  think  it  a  case  for  *  678 
ordering  him  to  pay  the  costs  of  the  appeal. 

The  Lord  Justice  Turner. — I  agree,  and  for  reasons  so  pre- 
cisely the  same  that  I  do  not  think  it  necessary  to  add  any  thing. 


WALSHAM  V.  STAINTON. 

1863.    November  5,  6,  14.    Before  the  Lords  Justices. 

J.  S.  and  H.  S.,  who  were  confidential  agents  of  a  company,  conspired  together 
to  depress  the  selling  price  of  the  shares  by  a  system  of  false  accounts  and 
concealment,  in  order  that  they  might  purchase  them  at  an  underralue.  By 
reason  of  this  scheme,  fifly-five  shares  belonging  to  6.  were  sold  much  below 
their  real  value,  fifteen  to  J.  S.  and  forty  to  H.  S.  The  executor  of  G., 
upon  discovering  the  frauds  which  had  been  practised,  filed  his  bill  against 
the  executor  of  J.  S.  and  the  executors  of  H.  S.  for  relief  in  respect  of  all 
the  shares.  The  representative  of  J.  S.  demurred  for  want  of  equity  and 
multifariousness.  Held,  that  although  J.  S.  derived  no  benefit  from  the  sale 
of  the  forty  shares  at  an  undervalue,  yet,  as  he  stood  in  a  fiduciary  position 
towards  the  shareholders,  and  was  a  party  to  the  fraud,  he,  as  well  as  H.  S., 
was  liable  to  G.  for  the  real  value  of  the  shares,  and  that  his  executor  was  a 
proper  party  to  a  suit  in  respect  of  them  ^  Hdd,  also,  that  as  both  sales  were 
affected  by  the  same  fraud,  it  was  not  multifarious  to  combine  the  cases  as 

to  the  fifteen  and  the  forty  shares  in  the  same  bill.' 

• 

This  was  an  appeal  by  the  plaiiitiflF  from  a  decision  of  Vice-Chan- 
cellor  Wood  allowing  a  demurrer  by  William  Horn,  the  legal  per- 
sonal representative  of  Joseph  Stainton,  without  giving  leave  to 
amend. 

1  See  Kerr  F.  &  M.  (1st  Am.  ed.)  371,  379,  380,  881. 

2  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  337-344;  Hamp  v,  Robinson,  3  De  G., 
J.  &  S.  97 ;  Way  ».  Bragaw,  1  C.  E.  Green  (N.  J.),  213,  216 ;  Randolph  v. 
Daly,  1  C.  E.  Green  (N.  J.),  313;  Chase  v.  Searles,  45  N.  H.  611,  619; 
Coleman  v,  Barnes,  6  Allen,  374 ;  Richards  v.  Fierce,  62  Maine,  660 ;  Kennebec 
and  Portland  R.R.  Co.  v.  Portland  and  Kennebec  R.R.  Co.,  64  Maine,  173 ; 
Hicks  0.  Campbdl,  4  C.  E.  Green  (N.  J.),  183;  Adams's  £q.  (6th  Am.  ed.) 
[310],  602,  note  (1),  and  cases  cited. 
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The  substance  of  the  bill,  the  defendants  to  which  were  the 
executors  of  Henry  Stainton,  the  Carron  Company,  the  manager 
of  the  company  and  the  executors  of  Joseph  Stainton,  was  as  fol- 
lows :  — 

The  Carron  Company  is  a  corporation  incorporated  in  1773 
by  royal  charter,  and  its  affairs  are  regulated  by  the  charter  and 
two  deeds  dated  respectively  19th  January,  1760,  and  6th  May, 
1771. 

*  679       *  By  the  latter  deed  the  capital  of  the  company  was  fixed 

at  150,0002.  to  be  divided  into  600  shares  of  250/.  each  ;  and 
no  future  partner  was  to  have  any  vote  in  the  management  or  any 
right  to  examine  the  books  unless  he  held  at  least  ten  shares ; 
every  holder  of  ten  shares  or  more  was  to  have  one  vote  for  every 
2500/.  of  capital  he  should  be  possessed  of.  Books  were  to  be  kept 
by  the  manager  for  the  time  being  and  balanced  at  least  once  a 
year.  Two  general  meetings  were  to  be  held  every  year  at  Carron ; 
at  the  October  meeting  the  accounts  were  to  be  examined  and  a 
committee  of  management  appointed,-  which  was  to  meet  once  a 
month,  and  part  of  whose  business  was  to  be  "  to  receive  all  inti- 
mations with  regard  to  the  sale  or  disposal  of  any  part  of  the  stock 
of  the  company."  All  shareholders  present  and  future  were  to  be 
at  liberty  to  sell  their  shares  or  any  number  not  less  than  two  of 
them,  on  the  following  conditions :  A  shareholder  wishing  to  sell 
was  to  make  intimation  in  writing  to  a  monthly  meeting  of  the 
number  of  shares  he  proposed  to  sell,  and  the  price  at  which  he 
proposed  to  sell  them,  and  if  the  company  or  any  shareholder  enti* 
tied  to  vote  chose  to  buy  them  at  that  price  before  the  second 
monthly  meeting  they  and  he  were  to  be  at  liberty  to  do  so,  but  if 
not,  then  the  shares  might  be  sold  to  anybody,  provided  they  were 
not  sold  at  a  lower  price  than  that  at  which  they  had  been  offered 
as  above  without  first  offering  them  at  such  lower  rate  to  the  com- 
pany or  the  shareholders  entitled  to  vote,  and  no  sale  .of  any  sliares 
to  strangers  was  to  take  place  till  such  last-mentioned  offer  had 
been  made  at  a  monthly  committee  and  rejected  by  the  second  fol- 
lowing one,  and  so  on,  so  that  no  shares  could  ever  be  sold  to 
strangers  without  the  company  and  partners  entitled  to  vote  having 
had  an  opportunity  of  purchasing  them  at  the  same  price.    Shares 

sold  or  attempted  to  be  sold  in  contravention  of  this  rule 

*  680    were  *  to  be  ipBo  facto  forfeited  to  the  company.    By  another 

clause  the  right  which  had  been  given  by  the  former  deed  to 
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all  the  partners,  of  inspecting  the  books  at  their  pleasure,  was  con- 
fined to  the  then  partners,  every  partner  present  or  future  who  was 
entitled  to  vote  in  the  direction  of  the  company's  affairs  retaining  a 
light  to  attend  the  meetings  of  a  monthly  committee,  and  to  see 
and  examine  the  proceedings  had  by  them ;  and  it  was,  therefore, 
expressly  provided  and  declared,  that  the  company's  books  should 
be  only  open  to  the  inspection  of  the  then  present  partners,  and  of 
the  monthly  committees  at  their  meetings,  or  of  any  member  having 
authority  or  commission  from  the  committees  to  examine  the  same, 
with  a  proviso  that  any  two  partners  holding  not  less  than  twenty 
shares  might  obtain  such  authority  from  the  committees  on  proper 
cause  shown. 

The  charter  directed  that  11.  per  cent  on  the  gross  sales  might 
be  set  aside  as  a  reserve  fund,  and  that  the  residue  of  annual  prof- 
its should  be  disposed  of  as  the  general  meetings  should  direct. 

Francis  Garbett  was  one  of  the  original  shareholders  in  the  com- 
pany, and  one  of  the  persons  mentioned  as  a  shareholder  in  the 
charter  of  incorporation.  He  was,  in  the  month  of  March,  1771, 
the  holder  of  fifty-five  shares  in  the  company,  and  in  March,  1771, 
he  assigned  these  shares  to  Olyn  &  Co.  to  secure  the  balance  of  a 
current  a.ccount  due  from  the  firm  of  Francis  Garbett  &  Co.,  of 
which  he  was  a  member,  but  no  transfer  of  these  shares  in  the 
books  of  the  company  was  made. 

Francis  Garbett  and  two  other  shareholders  in  the  company  had, 
in  the  year  1770,  granted  bonds  for  sums  amounting  to   about 
22,000/.  to  L.  Grant,  as  trustee  for  the  creditors  of  two  per- 
sons of  the  name  of  Fairholme.     *  Charles  Selkrig  wasafter-    *  681 
wards  appointed  trustee  in  his  room. 

Francis  Garbett  died  on  the  9th  of  January,  1800,  and  the  plain- 
tiff was  his  legal  personal  representative  both  in  England  and 
Scotland. 

In  the  year  1806  Selkrig,  without  notice  to  any  one  interested  in 
Francis  Garbett's  estate,  procured  himself  to  be  made  executor 
creditor  in  Scotland  on  behalf  of  the  Fairholmes  to  Francis  Garbett 
to  the  extent  of  forty  of  the  said  fifty-five  shares. 

Joseph  Stainton  was  manager  of  the  company  at  Carron  from 
1786  to  his  death  in  1825,  and  his  brother  Henry  Stainton  was  Lon- 
don agent  of  the  company  from  1808  till  his  death  in  1851. 

The  half-yearly  Courts  of  the  company  were  duly  held,  but  in 
many  respects  the  provisions  of  the  charter  and  deeds  were  not 
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observed.  The  last  monthly  committee  meeting  took  place  in  1813, 
and  since  that  year  no  such  committee  had  ever  been  appointed. 
The  committee  never  held  monthly  meetings,  but  met  very  irregu- 
larly, about  five  or  six  times  a  year  on  an  average. 

In  April,  1813,  Glyn  &  Co.  offered  to  sell  thirty  of  the  said  fifty- 
five  shares  to  the  company  or  the  partners  at  1332.  per  cent,  reserv- 
ing the  dividends  for  the  last  half-year. 

Joseph  Stainton  at  a  general  meeting  on  the  29th  of  June,  1813, 

agreed  to  be  the  purchaser  of  these  thirty  shares.    In  January, 

1815,  fifteen  of  such  sliares  were  transferred  to  him  by  deed  with 

the  privity  of  Henry  Stainton ;  and  at  a  meeting  held  on 

*  682    the  3d  of  February,  *  1815,  at  which  Joseph  Stainton  alone 

was  present,  holding  proxies  for  six  others,  including  Henry 
Stainton,  a  resolution  was  passed  for  the  transfer  of  the  shares  to 
Joseph  Stainton  in  the  books  of  the  company. 

At  a  similarly  constituted  meeting  held  on  the  15th  of  June, 
1815,  Joseph  Stainton  produced  a  power  of  attorney  from  Glyn  & 
Go.  authorizing  Alexander  Smith  to '  receive  the  dividends  which 
might  become  due  to  Glyn  &  Co.  under  the  dispositions  made  by 
P.  Garbett. 

On  the  29th  of  September,  1817,  Selkrig  offered  the  remaining 
forty  shares  for  sale  to  the  company  or  partners  for  130Z.  per  cent, 
which  offer  was  afterwards  accepted  by  Henry  Stainton,  and  the 
purchase  was  ratified  at  a  general  meeting  on  the  10th  of  Decem- 
ber, 1817,  at  which  Joseph  Stainton  (with  the  same  six  proxies) 
and  Joseph  Dawson  alone  were  present.  These  forty  shares  were 
afterwards  transferred  in  the  books  of  the  company  to  Henry 
Stainton. 

The  accounts  and  books  required  by  the  charter  and  deeds  of 
settlement  were  regularly  kept  and  balanced,  but  the  accounts  of 
the  agents  of  the  company  were  not  examined  with  the  vouchers 
or  certified  as  correct.  As  regarded  the  accounts  at  Garron  it  was 
the  custom  of  Joseph  Stainton  to  make  out  half-yearly  balance 
sheets,  which  were  submitted  to  the  next  general  meeting,  and 
compared  with  the  ledger  by  the  bookkeeper  and  two  members  of 
the  company,  one  of  whom  was  usually  the  manager,  and  the  other 
the  president  of  the  meeting ;  and  if  the  balance  sheets  agreed 
with  the  ledger,  a  certificate  tliereof  was  entered  in  the  books  of 
the  company  and  signed. 

Henry  Stainton,  who  was  one  of  the   largest  shareholders, 
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♦  was  frequently  the  president  of  the  general  meetings,    *  683 
and  as  such  was  often  one  of  the  persons  who  compared  the 
balance  sheets  with  the  ledger  and  certified  the  result  in  the  books 
of  the  company. 

From  1805  to  1839,  both  inclusive,  an  unvarying  dividend  at 
the  rate  of  9/.  per  cent  per  annum  was  paid. 

Joseph  Stainton  died  in  1825,  and  the  demurring  defendant 
William  Horn  was  his  legal  personal  representative  in  England  as 
well  as  Scotland. 

Henry  Stainton  died  in  1841,  and  the  remaining  defendants 
(other  than  the  Carron  Company  aad  its  manager)  were  his  legal 
personal  representatives. 

The  plaintiflF  in  July,  1860,  for  the  first  time  discovered  the  cir- 
cumstances thereinafter  mentioned,  on  the  ground  of  which  he 
alleged  that  the  sales  of  the  fifteen  shares  to  Joseph  Stainton  and 
of  the  forty  shares  to  Henry  Stainton  were  fraudulent  and  void. 

Joseph  Stainton  from  the  time  of  his  becoming  manager  at  Car- 
ron introduced  from  time  to  time  into  the  company  his  own  imme- 
diate relations,  and  obtained  by  his  influence  their  appointment  to 
fill  all  ofiices  of  trust  therein,  and  in  particular  his  nephews  Joseph 
Dawson  and  Henry  Dawson  were  appointed  to  confidential  situa- 
tions. 

Joseph  Stainton  and  Henry  Stainton,  taking  advantage  of  their 
respective  positions  in  the  company  and  in  collusion  with  the  Daw- 
sons,  entered,  long  previous  to  the  year  1815,  into  a  scheme  to 
secure  to  themselves  the  whole  benefit  of  the  company,  and  with 
that  view  conspired  together  to  procure  the  discontinuance  of  the 
committees  of  management,  where  proxies  were  not  allowed, 

*  and  to  keep  the  accounts  of  the  company  fraudulently,  so  *  684 
as  to  conceal  from  the  shareholders  the  real  value  of  the 
shares,  in  order  that  they  themselves  might  buy  up  at  an  under- 
value such  shares  as  were  offered  for  sale,  and  at  the  same  time 
make  themselves  a  majority  of  votes  at  the  meetings  of  the  eomr 
pany. 

Such  fraudulent  scheme  was  carried  into  effect  in  the  following 
manner:  Henry  Stainton  had,  long  before  the  year  1815,  with 
the  knowledge  and  privity  of  and  acting  in  collusion  with  Joseph 
Stainton  and  the  Dawsons,  retained  in  his  own  hands  a  very  large 
fund  belonging  to  the  company,  but  which  did  not  appear  in  the 
books  of  the  company  at  Carron.     The  bill  stated  in  detail  how 
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this  fund  arose,  but  it  will  be  suflBcient  for  the  present  purpose  to 
state  that  Joseph  Stainton  entered  in  the  books  of  the  company 
large  quantities  of  goods  sold  to  the  board  of  ordnance  at  prices 
much  less  than  those  actually  paid,  and  invested  the  difference  in 
his  own  name  in  government  stock.  This  was  carried  on  with  the 
help  of  Henry  Stainton,  as  manager  in  London.  This  fund,  called 
in  the  bill  "  the  secret  reserve  fund,"  amounted  in  1808  to  8O,000Z., 
and  in  1816  to  120,000;.  The  existence  of  this  fund  was  not 
noticed  in  the  books  of  the  company,  nor  was  it  known  to  any 
member  of  the  company,  other  than  the  Staintons  and  the  Daw- 
sons,  until  the  year  1852 ;  but  after  that  date  its  existence  was 
disclosed,  and  it  was  subsequently  paid  or  accounted  for  to  the 
company. 

Henry  and  Joseph  Stainton,  between  the  years  1808  and  1817, 

retained  in  their  hands  other  large  sums  belonging  to  the  company 

which  they  did  not  account  for  to  the  company,  and  in  their 

accounts  rendered  to  the  company  they  understated  the  value  of 

its  property. 

*  685        *  Before  the  half-yearly  meetings,  Henry  Stainton  used  to 

be  furnished  by  Joseph  Dawson,  under  the  directions  of 
Joseph  Stainton,  with  "  trial "  balance  sheets  of  the  company. 
These  balance  sheets  were  not  intended  to  be  adopted  nor  shown 
to  the  other  managing  partners,  but  were  meant  to  put  Henry 
Stainton  in  possession  of  the  true  state  of  the  accounts,  so  as  to 
enable  him  to  prepare  fictitious  balance  sheets  for  adoption  by  the 
meetings. 

Under  these  circumstances  the  amount  of  profit  was  never 
accurately  stated  in  the  balance  sheets,  and  the  real  value  of  the 
shares  in  the  company  was  not  known. 

After  the  death  of  Henry  Stainton  proceedings  were  instituted 
by  the  Carron  Company  against  his  estate,  which  were  com- 
promised by  his  executors  paying  220,000Z.  to  the  company,  and  a 
further  sum  is  still  claimed  by  the  company. 

Under  these  circumstances,  the  said  fifteen  and  forty  shares 
were  purchased  by  Joseph  and  Henry  Stainton  at  a  great  under- 
value. 

At  the  time  of  filing  the  bill,  the  forty  shares  remained  in  the 
name  of  Henry  Stainton,  but  the  fifteen  shares  sold  to  Joseph 
Stainton  had  been  resold  by  his  executors. 

The  bill  also  contained  allegations  for  the  purpose  of  explaining 
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the  delay  in  bringing  the  suit,  and  of  negativing  certain  anticipated 
defences  not  material  to  the  question  raised  by  the  demurrer,  and 
alleged  that  Glyn  &  Co.  had  been  paid,  and  disclaimed  all  interest 
in  the  matters  in  question  in  this  suit.  The  bill  then  prayed  to 
the  following  effect :  — 

1.  Tliat  the  sale  of  the  forty  shares  to  Henry  Stainton 

*  might  be  set  aside,  and  the  shares  retransferred  to  the  *686 
plaintiff. 

2.  That  it  might  be  declared  that  the  sale  of  the  fifteen  shares 
was  fraudulently  obtained,  and  that  the  estates  of  Henry  Stainton 
and  Joseph  Stainton  were  jointly  and  severally  liable  to  make  good 
to  the  plaintiff  the  difference  between  the  purchase-money  paid  by 
Joseph  Stainton  for  the  shares,  and  the  actual  value  thereof  at  the 
time  of  sale,  and  that  their  respective  executors  might  be  decreed 
to  make  good  the  same. 

8.  An  account  of  dividends  and  bonuses  paid  in  respect  of  such 
shares  since  the  respective  sales  thereof. 

4.  An  injunction  restraining  Henry  Stainton's  executors  from 
transferring  the  forty  shares. 

5.  An  injunction  restraining  the  Oarron  Company  from  refusing 
to  permit  or  concur  in  a  transfer  of  these  shares  to  the  plaintiff. 

6.  That  the  defendants,  other  than  the  Carron  Company,  might 
pay  the  costs. 

The  Defendant  Horn  demurred  to  this  bill  for  want  of  equity 
and  multifariousness,  and  Vice-Chancellor  Wood  allowed  the  de- 
murrer, refusing  leave  to  amend,  (a) 

Mr.  Oiffard  and  Mr.  JEddiSy  for  the  plaintiff,  in  support  of  the 
appeal.  —  Joseph  Stainton,  being  manager  of  the  company,  stood 
in  a  fiduciary  position  towards  the  shareholders,  and  Henry  Stain- 
ton, being  a  confidential  agent  of  the  company,  was  in  a  similar 
position.  They  combined  together  in  a  system  of  fraud  and  mis- 
representation by  which  the  value  of  the  shares  was  much 
reduced,  and  the  holders  *  were  led  to  sell  them  for  a  very  *  687 
inadequate  consideration.  The  sales  of  the  forty  shares 
and  the  fifteen  shares  are  connected,  the  undervalue  in  each  case 

(a)  1  H.  &  M.  322. 
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having  been  occasioned  by  the  same  fraud.  Joseph  Stainton  de- 
rived no  pecuniary  benefit  from  the  sale  of  the  forty  shares  at  an 
undervalue,  but  having  been  manager  of  the  company,  and  having 
been  guilty  of  a  fraud  which  occasioned  the  loss  on  the  sale,  he 
was  liable  to  make  it  good,  and  his  representative  cannot  be  heard 
to  say  that  he  is  not  a  proper  party  to  the  suit,  so  far  as  it  relates 
to  the  forty  shares.     Attorney^  General  v.  Cradock.  (a). 

Sir  M.  M.  Cairns  and  Mr.  John  Pearson^  for  the  demurring 
defendant.  —  As  to  the  fifteen  shares,  the  absence  of  Glyn  &  Co. 
is  fatal  to  the  suit.  Joseph  Stainton  purchased  from  them.  There 
is  no  allegation  that  they  were  parties  to  the  fraud ;  if  they  had 
been,  the  sale  would  have  been  impeachable, — but  not  without 
bringing  them  here.  They  were  the  sellers,  but  there  is  no  allega- 
tion that  they  were  ignorant  of  the  true  value  of  the  shares,  or 
that  any  fraud  was  practised  on  them.  The  averments  as  to  igno- 
rance of  the  existence  of  the  reserve  fund  name  everybody  inter- 
ested except  Glyn  &  Co.  No  fraud  dan9  locum  contractui  is  alleged 
at  all,  nothing  which  would  cause  the  price  of  the  shares  to  be 
fixed  too  low.  Apart,  therefore,  from  the  defect  of  parties  the  bill 
makes  no  case  for  impeaching  the  sale  ol  the  fifteen  shares.  Then 
as  to  the  forty  shares,  Joseph  Stainton  is  not  connected  with  them. 
The  Vice-Chancellor  considered  that  there  was  no  jurisdiction  in 
equity  to  give  damages  against  the  representatives  of  a  deceased 
person  on  the  ground  that  he  had  made  representations  which 

enabled  some  one  else  to  get  the  plaintiff's  property  at  an 
*688    undervalue.      *The  proper  remedy,  if   any,  against  the 

person  making  such  representations  is  an  action  of  deceit. 
The  forty  shares  are  remaining  in  specie^  and  the  bill  should  have 
been  against  Henry  Stainton's  representatives  only  to  obtain  a 
retransfer.  The  Court  will  not  give  damages  against  the  repre- 
sentatives of  Joseph  Stainton  who  received  no  benefit.  Binhop  of 
Wtncheiter  v.  Knight^  (b)  Powell  v.  Aikin.  (<?) 

Mr.  Griffard,  in  reply.  —  Tlie  proposition  contended  for  on  the 
other  side  is,  that  if  a  mortgagee  is  deluded  into  an  improvident 
sale,  the  mortgagor  who  is  the  person  really  injured  has  no  remedy. 
It  is  needless  to  reply  to  such  a  proposition.     Then  as  to  keeping 

(a)  3  My.  &  Cr.  85.  (c)  4  K.  &  J.  843. 

(6)  1  P.  Wma.  406. 
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the  representatives  of  Joseph  Stainton  before  the  Court ;  a  person 
in  the  position  of  a  trustee  is  liable  in  equity  for  a  breach  of  duty, 
and  so  are  his  repr^entatives,  though  he  may  have  derived  no 
benefit  from  it.  Montford  v.  Lord  Cadogan.  (a)  A  director  is  a 
trustee,  his  oflBce  differing  from  that  of  an  orduiary  trustee,  not  in 
the  nature  of  its  obligations,  but  in  the  character  of  the  duties 
which  he  has  to  perform.  The  concealment  practised  in  this  case 
was  one  which  reduced  the  dividends,  and  therefore  necessarily 
affected  the  price  of  the  shares. 

Judgment  reserved. 

November  14. 

The  Lord  Justice  Knight  Bruce.  —  The  allegations  of  the  bill 
in  this  case,  if  taken  as  true,  appear  to  me  to  show  that  a 
relation  of  confidence  *  as  to  property  existed  between  Mr.  *  689 
Garbett  (whom  the  plaintiff  represents)  on  one  hand,  and 
Mr.  Joseph  Stainton  and  Mr.  Henry  Stainton,  of  whom  the  former 
is  represented  by  the  demurring  defendant,  on  the  other  hand ; 
that  acts  of  fraud,  to  the  prejudice  of  Mr.  Garbett,  were  com- 
mitted by  Mr.  Henry  Stainton  and  Mr.  Joseph  Stainton,  with 
respect  to  that  property  in  the  course  of  that  relation  by  means  of 
an  abuse  of  it ;  and  that  as  to  these  acts,  on  the  part  of  each  of 
them,  the  two  were  so  associated  together  as  to  entitle  the  plaintiff 
to  proceed  in  equity  by  one  suit  against  the  personal  represent- 
atives respectively  of  Joseph  and  of  Henry  Stainton. 

I  think  that  the  demurrer  should  be  overruled,  but  I  have  no 
objection  to  reserving  to  the  demurring  defendant  the  benefit  of  it 
at  the  hearing  of  the  cause,  a  course  which,  whatever  its  meaning 
or  effect,  has  on  several  occasions  been  taken  in  the  Court  of 
Chancery. 

The  Lord  Justice  Turner.  —  This  case  is  so  fully  reported  in 
Hemming  and  Miller's  Reports,  and  has  been  so  recently  before 
us,  that  it  is  unnecessary  to  state  the  facts.  The  demurrer  is  by 
the  personal  representative  of  Joseph  Stainton,  for  want  of  equity 
and  for  multifariousness. 

So  far  as  the  demurrer  rests  on  want  of  equity  it  will  be  sufli- 

(a)  17Ve8.485. 
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cient,  as  it  seems  to  me,  to  consider  the  case  as  it  is  stated  with 
reference  to  the  forty  shares  purchased  by  Henry  Stainton.  The 
case  stated  by  the  bill  as  to  these  shares  caiyiot  be  represented  as 
standing  lower  than  this,  that  two  confidential  agents  of  the 
partnership,  Joseph  Stainton  and  Henry  Stainton,  conspired 
together  to  obtain  for  themselves  the  shares  of  the  partners  in 

the  concern,  at  an  undervalue,  by  keeping  the  accounts  of 
*690    the  *  partnership  fraudulently,  so  as  to  conceal  from  the 

partners  tlie  true  value  of  the  shares,  and  that  it  was  by 
means  of  this  fraudulent  conspiracy,  the  detailed  workings  of 
which  are  fully  stated  m  the  bill,  these  forty  shares  were  obtained 
by  Henry  Stainton  at  a  price  far  below  their  real  value.  We  are 
to  consider  then  whether,  in  this  state  of  circumstances,  the  estate 
of  Joseph  Stainton  is  or  is  not  liable  in  equity  to  account  to  the 
plaintiff  for  the  dividends  and  bonuses  which  have  accrued  upon 
these  forty  shares  since  the  transfer  of  them  to  Henry  Stainton, 
and  I  am  of  opinion  that  the  estate  of  Joseph  Stainton  is  so 
liable.  A  more  gross  breach  of  duty,  on  the  part  of  an  agent 
towards  his  principal,  than  is  disclosed  by  this  bill,  cannot  well  be 
conceived,  and  it  is  not  denied  (at  least  the  Vice-chancellor  has 
not  denied)  that  there  would  be  a  remedy  at  law  against  Joseph 
Stainton  and  his  estate  in  respect  of  this  breach  of  duty,  but  with 
all  deference  to  his  Honor's  judgment,  there  is  at  least  a  concur- 
rent jurisdiction  in  equity  in  the  case  of  fraud  by  an  agent  upon 
his  principal,  and  certainly,  I  am  not  prepared  to  agree  to  the 
doctrine  that,  where  two  agents  concur  in  a  fraud,  and  one  of 
them  only  derives  benefit  from  the  fraud,  the  other  is  not  liable  in 
equity  for  the  benefit  so  derived.  Agents  are,  in  a  sense,  trustees ; 
they  owe  to  their  principal  a  similar  duty  to  that  which  trustees 
owe  to  their  cestui  que  trusty  and  it  could  hardly,  I  think,  be 
doubted  that  if  this  case  be  looked  at  as  one  of  trust,  and  not  of 
mere  agency,  the  estate  of  Joseph  Stainton  would  be  liable  for  the 
benefits  which  accrued  to  Henry  Stainton's  estate.^ 

Upon  these  grounds,  my  opinion  is,  that  there  is  a  sufiicient 
ecfuity  to  maintain  this  bill  as  to  the  forty  shares,  and  it  is 
unnecessary  therefore  to  consider  how  the  case  stands  upon  the 

bill  as  to  the  fifteen  shares  purchased  by  Joseph  Stainton. 

*  691    Possibly  tlie  bill  may  be  *  advantageously  amended  as  to 

that  part  of  the  case.     Length  of  time  was  not  much,  if  at 

1  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  172. 
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all,  relied  upon  in  support  of  the  demurrer  in  the  course  of  the 
argument  before  us,  and  the  allegations  of  the  bill  seem  to  meet 
any  argument  which  could  have  been  founded  upon  it.  It  was, 
however,  much  insisted  upon  in  support  of  the  demurrer,  that  it 
was  fatal  to  the  plaintiff's  case  as  to  the  forty  shares  that  there 
was  no  allegation  in  tlie  bill  of  fraud  upon  Selkrig,  by  whom  those 
shares  were  sold ;  but  this  is  a  case  of  impeaching  a  sale,  not  for 
fraud  in  the  mortgagee,  but  for  fraud  in  the  purchaser,  which 
affects  the  mortgagor  no  less  than  tlie  mortgagee. 

There  remains  then  only  the  question  of  multifariousness,  and, 
in  my  opinion,  the  demurrer  fails  upon  this  ground  also.  It  is 
true  that  there  are  separate  purchases  of  the  fifteen  shares  and  the 
forty  shares,  but  these  separate  purchases  are  alleged  by  the  bill 
to  have  resulted  from  a  fraudulent  contrivance,  which  is  common 
to  both,  and  it  is  in  respect*  of  that  fraud  that  relief  is  sought. 
The  rule  as  to  multifariousness  does  not,  I  think,  apply  to  such  a 
case.  This  demurrer,  therefore,  ought,  in  my  opinion,  to  be  over- 
ruled ;  the  costs  of  the  demurrer,  and  of  the  appeal,  to  be  dealt 
with  by  the  Vice-Chancellor. 
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ACCOUNT.    See  Tradk-Makk. 

ACQUIESCENCE. 

A  trustee  permitted  his  co-trustee,  the  father  of  one  of  the  cestuis  que  tntst" 
ent,  to  sell  out  the  trust  fund,  the  co-trustee  depositing  with  him  a 
packet  of  title-deeds  bjr  way  of  indemnity.  The  son  on  coming  of  age, 
in  1851,  had  an  interview  with  the  trustee  upon  the  subject.  In  1855, 
the  father,  when  dangerously  ill,  spoke  to  the  son,  about  the  breach  of 
trust,  and  desired  him  to  call  on  the  trustee,  and  obtain  from  him  and 
keep  the  packet  of  deeds,  which  the  son  did.  The  son  afterwards 
received  a  letter  from  his  father,  while  still  dangerously  ill,  request- 
ing the  son,  in  the  event  of  the  father^s  death,  not  to  hold  the  trustee 
responsible,  and  enclosing  the  form  of  a  memorandum  for  the  son  to 
copy,  and  sign,  and  send  to  the  trustee,  and  by  which  the  son,  in  con- 
sideration of  the  delivery  up  of  the  deeds,  discharged  the  trustee  from 
all  liability.  The  father  died  in  1859,  and  in  1861  the  son  filed  a  bill, 
seeking  to  make  the  trustee  liable  for  the  breach  of  trust.  Hdd,  that 
the  son  had  by  his  conduct  so  acquiesced  in  the  breach  of  trust  as  to 
preclude  him  from  complaining  of  it.  —  Farrant  v.  Blanchford,  107. 

ACT  OF  BANKRUPTCY.    See  Bankruptcy,  1. 

ADMINISTRATION  OF  ASSETS. 

The  testator  was  a  partner  in  a  trading  firm,  and  shortly  af^r  his 

♦  death  the  surviving  partner  became  bankrupt.  A  dividend  was  ♦  694 
paid  on  the  joint  debts,  and  after  the  joint  estate  had  been  fully 
distributed  a  decree  was  made  for  the  administration  of  the  testator^s 
estate.  Held,  that  the  joint  creditors  were  not  entitled  to  prove  under 
the  decree  for  the  unpaid  residue  of  their  debts  pai'i  passu  with  the 
testator^s  separate  creditors,  but  must  be  postponed  to  them.  —  Lodge 
v.  Prichard,  610. 

See  Exoneration. 

ADMISSION.    See  Limitations  (Statute  of),  1,  2. 

ADVANCES. 

A  testator  sold  to  his  daughter's  husband  a  business,  which  the  testator  had 
purchased,  for  sums  secured  by  promissory  notes,  payable  five  years 
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afler  date.  The  testator  also  became  security  for  the  husband  to  a 
banking  company.  The  husband  became  bankrupt,  and  the  testator 
proved  his  debt  under  the  bankruptcy.  Afterwards  he  made  his  will, 
giving  his  property  upon  trusts  for  his  children,  but  declaring  that,  in 
case  he  should  have  made  any  advance  of  money  to  any  of  his  children 
or  to  the  husbands  of  his  daughters,  such  child  should  not  be  entitled 
to  receive  any  part  or  share  of  the  testator^s  property  until  he,  she, 
or  they  should  have  brought  into  hotchpot  such  sums  of  money  as 
should  have  been  so  advanced,  with  interest.  Before  the  promissory 
notes  became  due,  but  after  the  testator  had  been  obliged  to  pay  the 
debt  to  the  banking  company  for  which  he  was  surety,  Held^  — 

1st.  That  the  amounts  due  on  the  promissory  notes  were  not  advances 
to  be  brought  into  hotchpot. 

2d.  That  the  money  paid  to  the  banking  company  was  an  advance, 
and  was  not  extinguished  or  deprived  of  that  character  by  the  bank- 
ruptcy, but  must  be  brought  into  hotchpot.  —  Auster  y.  PotoeU,  99. 

AGENT.    See  Fraud. 

AMENDMENT  (AT  HEARING).     See  Practick,  8. 

APPEAL.    See  Practice,  1. 

APPEAL  (DIRECT  FROM  CHAMBERS).    See  Practice,  5.  6. 

APPEAL   (STAYING  PROCEEDINGS  PENDING).    See  Practice,  9. 

APPEAL  (TIME  FOR).    See  General  Orders,  3. 

APPOINTMENT.    See  Power,  2. 

ARREARS.    See  Limitations  (Statute  op),  2. 

♦  696    ♦  ASSETS.    See  Administration  of  Assets. 

ASSIGNMENT.    See  Bankruptcy,  1. 
ASSURANCE.    See  Policy. 


BANKRUPTCY. 

1.  An  assignment  of  the  principal  part  of  the  assignor's  property  may  be  an 
act  of  bankruptcy,  although  not  executed  by  the  assignor  spontane- 
ously, if  it  appear  that  the  provisions  of  the  deed  must  necessarily 
have  the  effect  of  delaying  and  defeating  the  assignor's  creditors.  And 
where  such  an  assignment  was  made  to  trustees,  one  of  whom  was  an 
accountant  employed  with  a  view  to  and  under  the  assignment,  upon 
trust  out  of  the  proceeds  of  the  assigned  property  in  the  first  place  to 
pay  all  costs,  charges,  and  expenses  due  or  to  become  due  to  the 
assignor's  solicitor,  and  the  professional  charges  of  the  accountant- 
trustee,  and  other  expenses,  and  subject  thereto  to  divide  the  proceeds 
ratably  among  the  creditors  who  should  execute  the  deed,  and  the  deed 
recited  that  the  assignor  was  not  prepared  to  pay  his  debts  in  full : 
Hddt  that  the  necessary  effect  of  the  deed  was  to  defeat  and  delay  the 
creditors,  and  that  it  was  an  act  of  bankruptcy. 

An  assignment  of  the  principal  part  of  the  assignor's  property  for  the  benefit 
of  creditors  may  be  given  in  evidence  as  an  act  of  bankruptcy,  although 
not  registered  under  the  Bankruptcy  Act,  1861. — Ex  parte  Wenslejf^ 
In  re  Weruley,  278. 
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2.  The  32d  of  the  General  Orders  in  Bankruptcy  of  6th  November,  1861, 
providing  that  no  new  evidence  shall  be  received  on  any  appeal,  unless 
the  Court  of  appeal  shall,  on  the  hearing  thereof,  so  direct,  applies  to 
evidence  upon  the  matters  in  issue,  and  not  to  evidence  as  to  what 
took  place  in  the  Court  below. 

In  the  former  case  some  ground  must  be  shown  for  the  admission  of  the 
new  evidence. 

It  is  not  necessary  that  a  notice  of  motion  by  way  of  appeal,  on  the  ground, 
among  others,  of  the  rejection  of  evidence  should  state  that  ground. — 
Ex  parte  Page,  In  re  Neal,  283. 

8.  The  commissioner  has  power  either  under  the  ld6th  section  of  the  Bank- 
ruptcy Act,  1861,  or,  irrespectively  of  that  section,  by  virtue  of  his 
authority  over  the  trustee  appointed  by  a  trust-deed  within  the  Act,  to 
direct  the  trustee  to  be  examined  as  to  his  dealings  with  the  debtor^s 
estate :  and  although  it  will  be  a  good  practice  not  to  direct  such  exam- 
ination without  some  ground  being  shown  for  it,  the  Court  of  appeal 
will  not  in  general  entertain  an  appeal  as  to  the  sufficiency  of  such 
ground.  —  Ex  parte  Lawrence,  In  re  Beale^s  Assignment,  807. 

*4.  Tie  ld3d  section  of  the  Act  of  1861,  providing  for  the  admis-    *696 
sion  of  a  proof  when  a  bankrupt  is,  at  the  date  of  the  adjudica- 
tion, liable  to  a  demand  in  the  nature  of  damages  which  are  unliqui- 
dated, only  applies  to  cases  in  which  the  cause  of  action  is  complete 
'  before  the  adjudication.  —  Ex  parte  Mendel,  In  re  Moar^s  Assignment, 
830. 
BILL  OF  COSTS.    See  Taxation. 
BREACH  OF  TRUST.    See  Acquiescence. 


CERTIFICATE  OF  CHIEF  CLERK. 

An  inquiry  having  been  directed  what  was  due  from  the  defendants  to  the 
plaintiff  for  work  done  and  materials  supplied  under  several  contracts, 
the  chief  clerk  by  his  certificate  simply  stated  the  amounts  which  'he 
found  to  be  due  on  the  several  contracts,  without  giving  any  further 
particulars  or  stating  any  grounds  for  his  conclusion.  Held,  that  the 
certificate  ought  to  have  been  in  such  a  form  as  to  enable  the  Court  to 
decide  whether  a  correct  result  had  been  arrived  at,  and  it  was  accord- 
ingly discharged  without  prejudice  to  any  question.  —  Macintosh  v.  The 
Oreat  Western  Bailway  Company,  443. 

CHAMBERS.    See  Certificate  (of  Chief  Clerk). 

CHAMBERS  (APPEAL  FROM).    See  Practice,  6,  6. 

CHARGE.    See  Judgment  Debt.    Poucy  of  Insurance. 

CHIEF  CLERK.    See  Certificate  of  Chief  Clerk. 

CHILDREN.    See  Will,  2. 

COMMITTEE.    See  Lunacy,  2. 

COMPANY   (ACQUIESCENCE  BY).    Sec  Contributory,  8. 

COMPANY  (PURCHASE  OF  SHARES  BY).    See  Contributory,  1,  8. 

COMPOSITION  DEED. 

1.  A  conditional  assent  on  the  part  of  a  creditor  to  a  deed  intended  to 
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operate  under  the  192d  section  of  the  Bankruptcy  Act,  1861,  cannot, 
so  long  as  the  condition  remains  unfulfilled,  be  reckoned  in  calculating 
the  statutory  majority  of  creditors  mentioned  in  the  first  of  the  condi- 
tions specified  in  that  section. 

Per  L.  J.  Knight  Bbuck.  —  The  question  whether  all  those  conditions  have 
been  complied  with  may  be  raised,  notwithstanding  the  certificate  of 
registration,  and  without  setting  it  aside. 
^  697  Per  L.  J.  Turner.  —  The  192d  •  section  extends  to  deeds  of  composi- 
tion, although  there  may  be  no  ceesio  bonorutn.  But  the  compo- 
sition must  be  with  all  the  creditors ;  and  where  a  deed  recited  an 
agreement  that  sureties,  parties  to  the  deed,  should  pay  the  creditors 
a  specified  money  composition  to  be  accepted  in  discharge  of  the  debts 
by  instalments,  and  the  delivery  tp  the  creditors,  parties  to  the  deed, 
of  promissory  notes  for  securing  the  instalments ;  and  the  creditors, 
parties  to  the  deed,  covenanted  that  the  composition  should  be  accepted 
in  discharge  of  their  respective  debts,  the  amounts  of  which  were  spec- 
ified in  the  schedule  to  the  deed :  Edd,  per  L.  J.  Turner,  that  the 
composition  was  not  with  all  the  creditors,  there  being  no  means  af- 
forded to  non-assenting  creditors  of  obtaining  payment  of  the  composi- 
tion, or  any  note  for  securing  such  payment. 

Per  L.  J.  Knight  Brucb.  —  Where  there  is  only  a  doubt  as  to  the  validity 
of  an  adjudication,  the  proper  course  still  is  not  to  annul.  —  Ex  parte 
Rowlings f  In  re  Bowlings ,  225. 

2.  The  word  '*  creditors  ^^  in  the  first  condition  specified  in  the  192d  section 
of  the  Bankruptcy  Act,  1861,  means  and  extends  to  creditors  holding 
security,  good  or  bad,  sufiicient  or  insufficient,  as  well  as  creditors 
wholly  without  securit}' ;  and  in  reckoning  the  proportion  of  assenting 
creditors  under  that  section,  the  debts  due  to  secured  as  well  as  unse- 
cured creditors  must  be  taken  into  account. 

Per  L.  J.  Knight  Bruce.  — It  is  not  necessary  to  apply  to  set  aside  the  reg- 
istration and  certificate  of  registration  of  a  deed  intended  to  operate 
under  the  192d  section  of  the  Bankruptcy  Act,  1861,  before  question- 
ing the  fulfilment  of  the  conditions  imposed  by  that  section. 

Per  L.  J.  Turner.  —  In  order  to  be  binding  on  all  the  creditors  under  the 
provisions  of  the  192d  section  of  the  Bankruptcy  Act,  1861,  composi- 
tion deeds  must  extend  to  all  the  creditors. 

Semble,  per  L.  J.  Knight  Bruce,  that  under  the  Bankruptcy  Act,  1861,  the 
Court  of  Bankruptcy  has  jurisdiction  to  discharge  out  of  custody  a 
debtor  who,  after  having  executed  a  deed  of  composition  in  conformity 
with  the  192d  section,  is  arrested  by  a  creditor  without  the  leave  of  the 
Court  of  Bankruptcy.  —  Ex  parte  Oodden,  In  re  Shettle^  260. 

8.  The  certificate  of  registration  of  a  deed  of  arrangement  with  creditors 

under  the  192d  section  of  The  Bankruptcy  Act,  1861,  is  only  primA 

facie  evidence  of  the  fulfilment  of  the  requisites  of  that  section  to  which 

the  certificate  extends,  and  may  be  controverted  without  a  separate 

proceeding  to  set  it  aside. — Ex  parte  Page,  In  re  Neal,  283. 

4.  The  registration  of  trust-deeds  under  the  192d  and  under  the  194th  sec- 

*  698       tions  of  the  Bankruptcy  Act,  1861,  although  in  practice  *  performed  by 
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the  same  officer,  are  distinct,  and  haTe  different  operations ;  and  where 
for  the  want  of  the  papers  required  by  the  orders  registration  under 
the  former  section  had  been  refused  by  the  officer,  and  the  applicant 
had  registered  the  deed  under  the  194th  section :  Hdd,  that  the  reg- 
istration did  not  prevent  the  deed,  which  was  an  assignment  of  all  the 
debtor's  property,  from  being  an  act  of  bankruptcy. 

The  192d  section  applies  only  to  deeds  which  contain  provisions  for  the  ben- 
efit of  all  the  debtor's  creditors,  and  this  requisite  is  not  fulfilled  by  a 
deed  the  trusts  of  which  are  for  the  benefit  of  such  of  the  debtor's 
creditors  as  shall  execute  the  deed  within  a  limited  time. 

8embl€t  that  a  deed,  to  be  entitled  to  the  benefit  of  the  provisions  of  the 
192d  section,  need  not  comprise  the  whole  of  the  debtor's  property. 

Semble,  also,  that  the  creditors  under  a  trust-deed  are  placed  in  eodem  statu 
with  creditors  under  a  bankruptcy,  and  that  as  the  latter  cannot  prove, 
without  allowing  for  the  value  of  their  securities,  the  former  are  sub- 
jected to  the  same  obligation.  —  Ex  parte  Morgan  and  others.  In  re 
Woodhouse,  288. 

6.  Trustees  and  creditors  under  a  trust-deed  operating  under  the  Bank- 
ruptcy Act,  1861,  §  192,  and  duly  registered,  are  entitled  to  the  same 
powers,  rights,  and  privileges  as  are  possessed  by  assignees  and  cred- 
itors under  an  adjudication  in  bankruptcy,  including  th»  power  of  sum- 
moning witnesses. 

Semble,  that  the  jurisdiction  of  the  Court  of  Bankruptcy  to  summon  persons 
under  the  197th  section  of  the  Act  of  1849,  for  the  purposes  of  dis- 
covery, should  be  exercised  with  care,  circumspection,  and  judicial 
discretion,  and  not  in  a  merely  ministerial  way.  —  Ex  parte  Alexander, 
In  re  Thin  and  FletVs  Trust-Deed,  311. 

6.  A  trust-deed  for  the  benefit  of  creditors  containing  provisions  for  the 
application  of  the  whole  of  the  estate  of  the  debtor  in  payment  of  his 
debts  as  in  bankruptcy,  contained  a  clause  purporting  to  empower  the 
trustee  to  pay  or  make  such  arrangements  with  the  creditors  whose 
debts  were  under  10/.,  and  to  pay  the  costs,  if  any,  of  the  creditors 
proceeding  against  the  debtor  for  the  recovery  of  their  debts,  as  the 
trustee  might  deem  expedient.  Held,  that  the  clause  did  not  in  either 
of  its  branches  prevent  the  deed  from  binding  non-assenting  creditors 
under  the  Bankruptcy  Act,  1861,  §  192:  not  in  the  former  branch,  as 
it  only  purported  to  give  a  power  which,  being  repugnant  to  the  rest 
of  the  deed  and  the  law,  could  not  be  exercised :  nor  in  the  latter,  as 
that  branch  might  afford  the  means  of  preserving  the  assets  for  equal 
distribution  amongst  the  creditors. 

Bemble,  that  the  whole  effect  of  the  197th  section  is  to  give  to  a  trust- 
deed  when  duly  registered  a  *  comprehensive  effect  upon  all  the    *  699 
estate  and  effects  of  the  debtor  comprised  in  the  deed,  and  the 
particular  operation  of  making  the  position  and  relative  rights  of  the 
trustees  and  creditors  claiming  under  it  the  same  as  the  rights  of  as- 
signees and  creditors  under  an  adjudication  in  bankruptcy. 

Semble,  also,  that  secured  creditors  under  such  a  deed  rank  for  the  amount 
remaining  after  deduction  of  the  value  of  their  securities. 
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Semble,  also,  that  the  words  in  the  197th  section,  **  except  where  the  deed 
shall  expressly  provide  otherwise,^*  refer  to  the  insertion  in  the  deed  of 
a  proviso  for  questions  being  settled  by  arbitration,  or  for  the  adoption 
of  some  different  rule  of  administration  from  that  adopted  in  bank- 
ruptcy, as,  for  example,  with  respect  to  joint  and  separate  creditors. 

—  Ex  parte  Spyer,  In  re  Josephs,  318. 

7.  The  date  of  a  trust-deed  in  the  form  set  out  in  schedule  D.  to  the  Act  of 

1861,  is  that  of  the  supposed  adjudication  to  which  the  197th  section 
refers.  —  Ex  parte  Mendel,  In  re  Moar^s  Assignment,  330. 

8.  A  debtor  conveyed  property  to  a  trustee  upon  trust  to  sell  and  pay  to  the 

encumbrancers  (who  were  parties),  and  to  the  creditors  parties  thereto 
of  the  twelfth  part,  the  sums  due  to  them,  but  so  that  the  trustees 
might  apply  the  moneys  from  time  to  time  in  paying  wholly  or  partially 
any  one  or  more  of  the  creditors  in  preference  to  any  others ;  and  it 
was  declared  that  nothing  contained  in  the  deed  should  charge  the 
property  with  any  of  the  debts  the  payment  of  which  was  thereby 
intended  to  be  provided  for,  or  give  to  the  creditors  (other  than  the 
encumbrancers)  any  right  of  action  or  suit,  lien,  charge,  or  demand 
on  account  of  any  such  debt  upon  or  against  the  property,  the  debtor, 
or  the  trustee.  C,  a  creditor,  who  was  not  an  encumbrancer,  executed 
the  dQed  and  received  under  it  a  payment  on  account  of  his  debt. 
Held,  reversing  the  decision  of  the  Court  below,  that  C.  could  main- 
tain a  suit  for  the  execution  of  the  trusts  of  the  deed.  —  Gosser  y. 
Radford,  685. 

CONSOLIDATED  ORDERS.    See  General  Orders,  1,  2.  3. 

CONSTRUCTION.    See  Implication.    Will,  1,  2,  3. 

CONSTRUCTIVE  FRAUD. 

A  young  lady,  entitled  to  a  legacy  of  stock,  was  induced  by  the  executors 
to  execute  a  settlement,  under  which  she  and  two  trustees  were  to 
hold  the  stock  upon  trust  for  herself  for  life  for  her  separate  use,  and 
after  her  death  upon  such  trusts  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  upon  trust  for  the  persons  who  would 

*  700       have  been  entitled  to  it  as  her  next  of  kin  if  she  had  *  died  possessed 

of  it  intestate  and  without  having  been  nuuiied,  with  a  proviso  that  the 
trustees  on  her  request  in  writing  should  join  with  her  in  disposing  of 
all  or  any  part  of  the  fund  as  she  might  direct.  The  young  lady  exe- 
cuted this  settlement  without  any  professional  advice  and  without  hav- 
ing had  any  communication  on  the  subject  except  with  the  executors. 
The  stock  was  transferred  by  the  executors  directly  into  the  joint 
names  of  herself  and  the  two  trustees.  She  married  about  two  months 
after.  Upon  her  death  her  husband,  as  her  administrator,  filed  a  bill 
to  set  aside  the  settlement. 
Hdd,  that  such  a  settlement  made  in  such  circumstances  was  not  binding 
upon  her,  and  that  her  administrator  was  entitled  to  have  it  set  aside. 

—  Prideatix  v.  Lonsdale,  433. 
CONTRIBUTORY. 

1.  An  action  of  debt  brought  against  a  company  by  one  of  its  shareholders 
was  compromised  on  the  terms  that  he  should  receive  a  sum  of  money 
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from  the  company,  and  that  his  shares  should  be  transferred  to  the 
managing  director.  The  transfer  was  made,  the  consideration  money 
being  paid  to  the  shareholder  as  part  of  a  larger  stun  handed  over 
to  him  from  the  funds  of  the  company,  and  was  entered  in  the  books 
of  the  company  and  returned  to  the  registration  office.  Held,  that  the 
above  circumstances  did  not  affect  the  shareholder  with  notice  that 
the  transferee  was  to  hold  the  transferred  shares  for  the  company,  the 
shareholder  denying  such  notice. 

Where  a  company  has  power  to  purchase  shares,  a  particular  formality  only, 
such  as  the  consent  of  a  general  meeting,  being  required  to  warrant 
the  exercise  of  the  power,  and  the  company  deals  with  a  shareholder 
at  arm^s  length,  and  takes  from  him  and  completes  and  enters  in  its 
books  a  transfer  of  shares,  the  Court  is  justified  in  inferring,  as  against 
the  company,  that  the  requisite  formality  had  been  antecedently  sup- 
plied or  subsequently  added  to  the  transaction.  —  In  re  T)ie  British 
Provident,  &c,.  Assurance  Society,  Orady^s  Case,  488. 

2.  C.  executed  the  deed  of  settlement  of  a  company,  which  provided  that  no 
person  should  be  entitled  to  the  rights  of  a  proprietor  who  should  not 
have  been  previously  accepted  as  such  by  the  directors ;  that  no  person 
purchasing  shares  from  the  directors  should  be  considered  approved  by 
the  board  as  a  proprietor  until  he  should  have  paid  down  the  price, 
and  that  upon  his  making  such  payment  the  board  should  cause  his 
name  to  be  entered  in  the  register  of  shareholders  as  a  proprietor ; 
that  every  person  who  should  subscribe  for  or  take  or  purchase  or 
acquire  any  shares  should  from  the  time  of  the  entry  of  his  name  on 
the  register  as  the  proprietor  be  considered  as  a  proprietor ; 
*  that  every  entry  or  alteration  in  the  register  should,  as  between  *  701 
the  company  and  the  last  proprietor,  be  binding ;  and  that  the 
register  should,  as  between  the  company  and  every  person  claiming  to 
be  a  proprietor,  be  conclusive  evidence  on  behalf  of  the  company  to 
show  whether  he  was  a  proprietor. 

On  an  application  of  C.  to  be  removed  from  the  list  of  contributories,  it 
appeared  that  the  managing  director,  S.,  had  induced  C.  to  execute  the 
deed  on  an  agreement  that  he  should  be  appointed  one  of  the  medical 
officers,  and  should  not  be  removed  except  for  misconduct.  It  further 
appeared  that,  after  a  correspondence  as  to  this  stipulation,  C.  insisted 
that  his  name  should  be  erased  from  the  list  of  shareholders  and  his 
subscription  cancelled.  S.  finally  engaged  that  the  shares  should  be 
treated  as  forfeited,  and  assured  0.  that  the  company  would  treat  his 
signature  to  the  deed  of  settlement  as  a  nullity.  No  entry  relating  to 
this  transaction  appeared  in  the  company^s  books,  except  an  entry  in 
the  minutes  of  a  meeting  of  the  directors  after  the  execution  of  the 
deed,  to  the  effect  that  800  shares  were  allotted  to  C,  who  however 
never  made  nor  was  required  to  make  any  payment  in  respect  of 
deposit  or  otherwise,  nor  received  any  communication  whatever  from 
the  company  until  after  an  order  had  been  made  for  winding  it  up. 
Held-^ 
VOL.  I.  86  [  646  ] 
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Ist.  That  the  contract  made  between  S.  &  C,  even  if  binding  in 
equity,  which  (semble)  it  was  not,  was  not  within  the  powers  of  the 
directors  under  the  deed  of  settlement. 

2dly.  That  C,  notwithstanding  his  execution  of  the  deed,  never  was 
a  shareholder,  nor  had  entered  into  a  binding  contract  to  become  one. 
Sdly.  That  if  C.  was  a  shareholder,  it  was  competent  to  an  extraor- 
dinary board  of  directors  to  declare  his  shares  forfeited,  and  semble, 
that  that  course  would,  under  the  circumstances  of  the  case,  have  been 
assumed  by  the  Court  to  have  been  taken,  if  it  had  been  clear  that 
C.  had  ever  become  a  shareholder  under  the  deed.  —  In  re  The  Britiik 
Provident  J  <£c.,  Assurance  Society  ^  Coleman^s  Case,  495. 

3.  Where  the  deed  of  settlement  of  a  joint-stock  company  provided  that  the 
directors  should  not  be  at  liberty  to  purchase  shares  without  the  sanc- 
tion of  a  general  meeting  previously  obtained:  Hddj  that  it  was 
sufficient  if  that  sanction  were  obtained  before  the  agreement  was 
finally  concluded,  and  that  the  directors  might  in  the  mean  time  treat 
and  enter  into  a  conditional  contract  for  the  purchase  of  shares. 

Hddf  also,  that  such  sanction   might  be  inferred  from  conduct   of   the 
company. 
Held,  also,  that  it  is  the  duty  of  a  company  to  keep  exact  minutes  of 

*  702       what  takes  place  at  their  general  *  meetings,  and  that  if  those  min- 

utes are  not  forthcoming,  it  must  be  assumed  that,  whatever  ought 
in  conformity  with  the  antecedent  proceedings  of  the  directors  to 
have  been  then  submitted  to  the  shareholders,  was  actually  so  sub- 
mitted. 

Hddt  also,  that  a  company  transferring  shares  previously  transferred  to  them 
thereby  ratify  the  former  transfer,  and  that  the  circumstance  of  the 
shares  bearing  the  same  numbers  is  evidence  of  their  identity. 

Where  directors  had  bought  shares  on  behalf  of  a  company  in  consideration 
of  annuities  to  be  paid  by  the  company,  part  of  whose  business  it  was 
to  grant  annuities,  and  the  annuities  had  been  paid  out  of  the  funds  of 
the  company,  and  balance  sheets  of  the  accounts  of  the  company  had 
been  prepared  for  the  general  meetings,  hdd,  that  the  company  must 
be  assumed  to  have  assented  to  the  purchase. 

The  29th  section  of  the  7  &  8  Vict.  c.  110,  which  required  the  approval  of 
the  shareholders  to  contracts  in  which  directors  were  interested :  Hdd^ 
not  applicable  to  the  case.  —  In  re  The  British  Ftonident^  dtc.  Assur- 
ance Society t  Lane^s  Case,  504. 
CONVERSION. 

A  testator  bequeathed  his  residuary  personal  estate,  consisting  partly  of 
ships,  to  his  sister  3.  (a  married  woman),  subject  to  the  legacy  there- 
inafter bequeathed  to  T.  and  the  commission  directed  to  be  paid  to 
him,  and  subject  to  the  directions  thereinafter  contained  as  to  the 
conversion  of  ships.  He  appointed  H.  and  T.  his  executors,  and  gave 
T.  a  legacy  for  his  trouble,  and  directed  his  executors  not  to  sell  any 
of  his  ships  for  seven  years  from  his  death  (unless  the  keeping  them 
unsold  should  cause  loss),  and  to  work  them,  employing  as  much  of  his 
[546] 
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residuary  estate  as  should  be  necessary  for  that  purpose,  and  he  gave 
T.  an  allowance  of  5002.  a-year  for  his  trouble  while  he  should  assist  in 
managing  them.  By  a  codicil  he  stated  that  he  sttU  wished  B.  to  have 
the  residue,  but  directed  that  it  should  be  invested  in  such  manner  as 
his  executors  should  think  fit,  '*  in  trust  for  her  sole  benefit  during  her 
lifetime,^^  and  that  after  her  death  it  should  be  divided  between  her 
surviving  children.  Held,  that  the  direction  to  keep  the  ships  unsold 
for  seven  years  was  not  revoked  by  the  codicil,  and  that  while  they 
remained  unsold  B.  took  the  actual  income  for  her  separate  use. — 
Chem  V.  Britten,  649. 

COPYHOLDS.    See  Tenant  in  Tail. 

COSTS. 

1.  The  rule  laid  down  in  Ex  parte  the  Bishop  of  London  (2  De  G.,  F.  &  J. 

14),  that  the  costs  of  the  reinvestment  of  moneys  paid  into  Court 
by  several  companies  for  lands  taken  by  them  under  the  *  Lands    *  703 
Clauses  Act  ought  to  be  borne  by  the  companies  in  eqaal  shares, 
except  the  costs  of  the  ad  valorem  stamp  on  the  conveyance,  is  to  be 
followed  in  the  absence  of  peculiar  circumstances  of  hardship.  —  In  re 
Byron^s  Estate,  358.    In  re  Merton  College,  361. 

2.  A  mortgage  debt  having  been  paid  off,  the  committees  of  the  estate  of 

the  mortgagee,  who  had  become  lunatic,  presented  a  petition,  which 
they  served  upon  the  mortgagor,  for  an  order  enabling  them  to  recon- 
yey  the  mortgaged  property.  The  costs  of  the  mortgagor's  appearance 
were  directed  to  be  paid  by  the  petitioners  and  allowed  to  them  out  of 
the  estate,  with  an  intimation  that  for  the  future  petitions  of  the  kind 
ought  not  to  be  served  upon  mortgagors.  —  In  re  Bowley^  417. 
See  Practice,  9.    Winding-up. 

COVENANT. 

A  father  on  the  marriage  of  his  son  covenanted  to  give  and  bequeath  by  will 
to  the  son,  or  if  he  should  die  in  the  father's  lifetime,  leaving  his  wife 
surviving,  then  to  the  wife,  the  sum  of  2500Z.,  to  be  held  on  the  trusts 
of  the  settlement.  The  father  died  insolvent.  Held,  that  the  covenant 
was  not  to  be  construed  as  affecting  only  assets  applicable  to  payment 
of  legacies,  but  created  a  specialty  debt  against  his  estate. 
The  father  by  his  will,  reciting  a  power  contained  in  his  own  marriage  settle- 
ment of  appointing  a  sum  of  10,000/.  among  his  children,  which  sum, 
in  default  of  appointment,  went  to  them  equally,  appointed  2500Z.  to 
the  above-mentioned  son  "in  full  discharge''  of  the  above  covenant. 
About  a  year  after  the  father's  death  this  25002.  was  paid  to  the  trustees 
of  the  son's  marriage  settlement  by  the  son's  direction,  and  several 
years  afterwards  he  took  from  them  an  assignment  of  the  benefit  of  the 
covenant.  Hdd,  that  in  the  absence  of  evidence  to  show  that  the  son 
directed  the  payment  of  the  2500/.  to  the  trustees,  with  the  intention  of 
discharging  the  father's  estate  from  its  liability  under  the  covenant,  it 
was  not  so  discharged.  —  Qraham  v.  Wtekham,  474. 

CREDITORS.    See  Bankruptcy.    Vesting  Order. 

CREDITORS  (ASSIGNMENT  TO).    See  Composition  Deed,  7.. 
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CREDITORS   (COMPOSITION  WITH).    See  Composition  Deed. 
CREDITORS'  REPRESENTATIVE.     See  Winding-up. 
CREDITORS   (SEVERAL  OR  JOINT).     See  Administration  of 

Assets. 


♦  704    ♦  DAMAGES.    See  Bankruptcy,  4.    Trade-Mark. 

DEBT.    See  Bankruptcy,  4. 
DEBTS  (JOINT  AND  SEPARATE).    See  Administration  op  Assets. 
DEEDS.    See  Priority. 
DEMURRER.    See  Parties.    Practice,  2. 
DIRECTORS.    See  Joint-stock  Company. 

DIRECTORS  (PURCHASE  OF  SHARES  BY).    See  Contributory,  1,  8. 
DISENTAILING  DEED.    See  Tenant  in  Tail. 
DOCUMENTS.     See  Practice,  6,  7. 
DOCUMENTS   (PRODUCTION  OF).    See  Practice.  6,  8. 
DOMICILE.    See  Succession  Duty. 


ELDEST  SON. 

By  a  settlement,  a  sum  of  money  was  directed  to  be  raised  after  the  death 
of  the  sarviyor  of  two  persons,' and  be  held  in  trust  for  all  the  children 
of  the  tenant  for  life  of  hereditaments  settled  by  a  contemporaneous 
deed  other  than  and  besides  an  eldest  or  only  son  for  the  time  being 
entitled  under  the  last-mentioned  settlement  to  the  estates  thereby 
settled  in  possession  or  in  remainder  immediately  expectant  on  the 
decease  of  the  survivor  of  the  tenant  for  life  and  a  prior  tenant  for  life. 
Hdd^  that  the  exclusion  applied  only  to  the  person  who  was  the  eldest 
son  at  the  time  appointed  for  raising  the  money,  and  that  the  repre- 
sentatives of  an  eldest  son  who  had  died  before  that  period  were  enti- 
tled to  participate  in  the  money.  —  EUison  v.  Thomas,  18. 

ELECTION. 

A  testator  was  entitled  to  a  moiety  of  two  farms,  T.  and  P.,  one-fourth  of 
which  belonged  to  L.  J.  and  the  remaining  fourth  to  W.  J.  By  hia 
will  he  gave  both  farms  to  his  wife  for  life,  and  after  her  death  he  gave 
T.  to  W.  J.  and  E.  J.  in  equal  shares,  with  cross  limitations  between 
them,  and  P.  to  the  plaintiffs.  After  the  testator's  death  L.  J.  con- 
veyed his  interest  in  both  farms  to  himself  for  life,  remainder  to  the 
testator^s  widow  for  life,  remainder  to  the  plaintiffs  in  fee,  and  died  in 
the  widow's  lifetime.  After  the  widow's  death  W.  J.  elected  to  take 
against  the  will.     Held,  that  one-fourth  of  T.  belonged  to  W.  J., 

*705  another  *  fourth  to  the  plaintiffs,  another  fourth  to  E.  J.,  subject 
to  the  limitations  over  in  favour  of  W.  J.,,  and  that  the  estate  and 
interest  of  W.  J.  in  T.  under  the  will  ought  to  be  apportioned  between 
the  plaintiffs  and  E.  J.  in  proportion  to  the  value  of  that  interest  of  the 
plaintiff  in  P.  and  that  interest  of  E.  J.  in  T.  of  which  they  had  been 
respectively  deprived  by  W.  J.'s  election.  — Howdls  v.  Jenkim^  617. 
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EQUITY  TO  A  SETTLEMENT. 

1.  A  husband  and  wife  mortgaged  in  fee  land  of  which  they  were  seised  in 
right  of  the  wife,  to  whom  the  equity  of  redemption  was  reserved  by 
the  mortgage  deed.  The  husband  became  bankrupt,  and  in  the  suit 
by  the  wife  for  a  settlement  of  the  equity  of  redemption  on  her  and  her 
children,  and  for  redemption  as  against  the  mortgagee  and  for  fore- 
closure against  the  assignees  and  the  husband,  the  assignees  disclaimed. 
EM,  that  the  wife  was  entitled  to  redeem  as  against  the  mortgagee, 
and  to  have  the  whole  fee  settled  upon  herself  and  her  children,  the 
husband  not  objecting. 

Form  of  decree  in  such  a  case. 

Sturgis  v.  Champneys  (5  Myl.  &  Or.  97)  not  to  be  extended.  —  Gleaves  ▼. 
Paine,  87. 

2.  A  wife  filed  a  bill  against  the  trustee  of  a  fund  to  which  she  was  entitled 
and  her  husband  to  enforce  her  equity  to  a  settlement.  The  defendant 
appeared,  but  before  any  further  step  had  been  taken  in  the  cause  the 
wife  died.  Held,  that  the  fund  was  not  so  bound  as  to  entitle  her  chil- 
dren to  enforce  their  mother^s  equity  to  a  settlement.  —  WaUace  v. 
Aulcb'o,  643. 
ESTATE  TAIL.  See  Tenant  in  Tail. 
EXECUTORY  DEVISE. 

Real  estate  was  devised  to  a  person  in  fee  with  a  gift  over  in  the  event  of  his 
dying  without  leaving  issue  living  at  his  death,  and  it  was  declared 
that  he  should  not  cut  timber  except  for  necessary  repairs  on  pain  of 
forfeiting  his  estate,  and  that  if  he  did  so  the  estate  should  go  over. 
The  devisee  died  without  issue,  having  cut  and  sold  timber.  Held,  that 
this  restriction  was  legal,  that  the  clause  of  forfeiture  was  only  an 
additional  means  of  securing  its  observance,  and  that  the  value  of  the 
timber  could  be  claimed  against  the  estate  of  the  devisee. 

The  will  directed  the  devisee  during  his  life  to  keep  certain  renewable  lease- 
holds fully  estated  with  three  lives,  which  leaseholds  were  subject  to 
the  same  limitations  as  the  real  estate.  Held,  that  the  whole  expense 
of  renewals  during  the  life  of  the  first  devisee  was  to  be  borne  by  him. 
—  Blake  V.  Peters,  345. 
♦EXONERATION.  ♦706 

A  testator  bequeathed  his  personal  estate  to  trustees  upon  trust  to  pay 

thereout  all  his  debts,  funeral  and  testamentary  expenses,  and  invest 
the  residue  upon  the  trusts  therein  mentioned,  and  he  disposed  of  his 
real  estate,  part  of  which  was  subject  to  a  mortgage.  Held,  that  the 
trust  for  payment  of  all  the  testator^s  debts  out  of  the  personal  estate 
took  the  case  out  of  the  operation  of  17  &  18  Vict.  c.  113,  and  that  the 
mortgaged  estate  ought  to  be  exonerated  out  of  the  personalty. — 
Moore  v.  Moore,  602. 


FEME    COVERTE.     See    Eqittty    to    a   Sbtixemsnt.     Husband   and 
Wife.    Power,  1.  * 
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FINES  AND  RECOVERIES.    See  Tenant  in  Tail. 

FORFEITURE.    See  Executory  Devmb. 

FORMALITIES.    See  Contributobt.  1. 

FRAUD. 

J.  S.  and  H.  8.,  who  were  confidential  agents  of  a  company,  conspired 
together  to  depress  the  seUing  price  of  the  shares  by  a  system  of  false 
accounts  and  concealment,  in  order  that  they  might  purchase  them  at 
an  undervalue.  By  reason  of  this  scheme,  fifty-five  shares  belonging 
to  6.  were  sold  much  below  their  real  value,  fifteen  to  J.  S.  and  forty 
to  H.  S.  The  executor  of  G.,  upon  discovering  the  frauds  which  had 
been  practised,  filed  his  bill  against  the  executor  of  J.  S.  and  the 
executors  of  H.  S.  for  relief  in  respect  of  all  the  shares.  The  repre- 
sentative of  J.  S.  demurred  for  want  of  equity  and  multifariousness. 
Hdd,  that  although  J.  S.  derived  no  benefit  from  the  sale  of  the  forty 
shares  at  an  undervalue,  yet,  as  he  stood  in  a  fiduciary  position  towards 
the  shareholders,  and  was  a  party  to  the  fraud,  he,  as  well  as  H.  S., 
was  liable  to  G.  for  the  real  value  of  the  shares,  and  that  his  executor 
was  a  proper  party  to  a  suit  in  respect  of  them.  Hdd,  also,  that  as 
both  sales  were  affected  by  the  same  fraud,  it  was  not  multifarious  to 
combine  the  cases  as  to  the  fifteen  and  the  forty  shares  in  the  same 
bill.  —  Walaham  v.  Stainton,  678. 

See  Constructivb  Fraud.    Parties. 

FRAUD  ON  POWER.    See  Power.  2. 

FRAUDULENT  APPOINTMENT.    See  Power,  2. 


GENERAL  ORDERS. 

1.  The  7th  rule  of  the  10th  of  the  Consolidated  Orders,  empowering 

*707  *the  Court  to  order  the  service  of  a  copy  of  a  bill  upon  a  defend- 
ant "in  any  suit"  out  of  the  jurisdiction,  applies  only  to  suits  con- 
cerning land,  stock,  or  shares  within  2  Will.  4,  c.  33,  and  4  &  6  Will.  4, 
c.  82. 
Where  it  appears  on  the  face  of  the  bill  that  a  defendant  was,  at  the  time  of 
the  institution  of  the  suit,  resident  in  a  foreign  country,  and  that  the 
suit  does  not  relate  to  any  of  the  subjects  in  which  this  Court  is  war- 
ranted in  exercising  jurisdiction  against  persons  so  resident,  he  may 
demur  to  the  jurisdiction,  although  he  has  not  moved  to  discharge  an 
order  for  service  out  of  the  jurisdiction,  but  has  appeared  to  the  bill. 
—  Cookney  v.  Anderson,  365.  Samuel  v.  Rogers,  396, 
2.  The  language  of  the  7th  rule  of  the  10th  of  the  Consolidated  Orders  pur- 
porting to  authorize  the  Court  to  order  the  service  of  a  copy  of  a  biU 
upon  a  defendant  *'  in  any  suit  ^'  out  of  the  jurisdiction,  is  in  excess  of 
the  statutory  authority  under  which  the  orders  were  made,  and  the 
operation  of  the  rule  must  be  confined  to  suits  concerning  lands,  stock, 
or  shares  within  the  Stotutes  2  Will.  4,  c.  S3,  and  4  &  5  Will.  4,  c.  82. 
Where  the  plaintiff  had  introduced  into  his  bill  statements  as  to  the  subject 
of  the  suit,  bringing  it  within  the  last-mentioned  statutes,  and  the 
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defendant,  on  an  application  to  discharge  an  order  for  service  abroad, 
had  filed  an  affidavit  to  disprove  the  statements :  Held,  that  the  affida- 
vit which  had  been  rejected  in  the  Court  below  ought  to  be  received. 
--Foley  V.  MaUlardd,  389. 
8.  A  decree  declared  A.  and  B.  to  be  entitled  for  their  lives  as  tenants  in 
common,  with  cross-remainders  between  them.  Upon  the  death  of  A., 
which  took  place  mpre  than  five  years  after  the  decree,  one  of  the  par- 
ties entitled  in  remainder  applied  for  leave  to  appeal  against  the 
declaration  as  to  cross-remainders.  Held,  that  as  the  proper  time 
for  deciding  whether  there  were  cross-remainders  had  not  arrived  when 
the  decree  was  made,  leave  to  appeal  ought  to  be  granted.  —  Walmaley 
V.  Fozhalh  461. 


HEARING  (AMENDMENT  AT).    See  Practicb,  8. 
HEIR-AT-LAW.    See  Implication. 
HEIR-LOOMS .    See  Perpetuity. 
HOTCHPOT.    See  Advances. 
HUSBAND  AND  WIFE. 

A  mere  devise  to  a  woman  for  her  sole  use  and  benefit  does  not  sufficiently 
indicate  an  intention  to  limit  the  devised  property  to  her  separate  use. 
—  OHheH  V.  Lewis,  88. 

See  Equity  -to  a  Settlement.  *  Convebsion. 


♦IMPLICATION.  ♦708 

The  words  in  a  will  **  I  acknowledge  N.,  my  second  cousin,  to  be  my    • 

next  of  kin  and  heir-at-law  to  all  my  real  and  personal  property  situate 
in  the  parish  of  M.,"  hdd  to  be  an  effectual  giil  to  N.,  who  was  in 
fact  neither  heir  nor  next  of  kin  of  the  testator.  —  Parker  v.  Nickson, 
177. 

INJUNCTION.    See  Trade-Mark. 

INSURANCE.    See  Pouchr. 

ISSUE. 

In  order  to  bring  a  case  within  the  proviso  contained  in  the  25th  &  26th 
Vict.  c.  42,  §  2,  authorizing  the  Court  of  Chancery,  notwithstanding 
the  Act,  whenever  it  shall  appear  that  a  question  of  fact  may  be  more 
conveniently  tried  by  a  jury  at  the  assizes,  or  at  any  sitting  in  London 
or  Middlesex  for  the  trial  of  issues  in  the  Superior  Courts  of  Common 
Law,  to  direct  such  trial,  the  Court  of  Chancery  must  be  satisfied  that 
the  administration  of  justice  in  the  particular  case  may  be  more  con- 
veniently exercised  and  promoted  by  directing  such  issues,  than  by 
completing  the  hearing  and  the  inquiry  before  itself.  —  Young  v.  Femie, 
853. 

JOINT  CREDITOR.    See  Administration  op  Assets. 
JOINT-STOCK  COMPANY. 

The  deed  of  settlement  of  a  joint-stock  insurance  company  empowered  a  gen- 
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eral  meeting  to  elect  and  remove  directors,  audit  accounts,  and  to 
determine  upon  any  question,  matter,  or  thing  relating  to  the  affairs  of 
the  company  which  should  arise  in  the  management  or  conduct  thereof. 
It  also  empowered  the  directors  to  alter  or  rescind  or  abandon  any  con- 
tract entered  into  on  behalf  of  the  company,  and  to  institute,  abandon, 
and  compromise  actions  and  suits,  and  generally,  where  the  deed  was 
silent,  to  act  in  the  direction  of  the  concerns  of  the  company  in  such 
manner  as  at  their  absolute  discretion  they  should  think  most  conducive 
to  the  interests  of  the  society,  and  for  that  purpose  to  make,  do,  and 
execute  all  such  acts,  deeds,  matters  and  things  whatsoever  as  might  be 
requisite  or  expedient  in  that  behalf.  The  directors  purchased  the 
business  and  undertook  to  pay  the  debts  of  another  insurance  com- 
pany, and  the  purchase  was  approved  of  at  a  general  meeting,  and  was 
carried  into  effect  by  a  purchase-deed,  in  which  the  purchasing  com- 
pany took  covenants  from  the  directors  of  the  selling  company,  and 
not  from  the  company  itself,  for  the  title.  The  purchasing  company 
took  the  business  of  the  seUing  company,  and  carried  it  on  till  nearly  a 
year  after  the  execution  of  the  deed  of  purchase,  when  both  com- 
*709  panics  were  ordered  *to  be  wound  up  under  the  winding-up  Acts. 
Held,— 

1.  That  the  purchase  of  the  business  was  not  beyond  the  power  of 
the  purchasing  company,  and  that  therefore  the  engagement  to  pay  the 
debts  of  the  selling  company,  being  part  of  the  terms  of  the  purchase, 
was  not  beyond  those  powers. 

2.  That,  under  the  circumstances,  the  purchasing  company  could 
not  prove  against  the  selling  company  for  moneys  paid  by  them  in 
respect  of  the  debts  of  the  selling  company  on  the  ground  that  the  sale 
was  void,  and  that  for  this  purpose  it  was  immaterial  whether  the  sale 
was  beyond  the  powers  of  the  selling  company  or  not. 

8.  Sernhht  that  the  change  of  the  position  of  the  selling  company 
owing  to  the  sale  prevented  the  parties  being  restored  to  their  original 
position,  and  that  the  moneys  in  question  could  not  be  recovered.  — 
Era  Company* a  Case,  29. 

See  Contributory,  1. 
JUDGMENT  DEBT. 

The  25th  section  of  •*  The  Probate  Court  Act"  (20  &  21  Vict.  c.  77),  enact- 
ing that  the  Court  shall  have  the  like  powers  for  enforcing  its  orders 
as  are  vested  in  the  Court  of  Chancery  in  relation  to  suits  depending 
therein,  does  not  constitute  an  order  of  the  Probate  Court  for  payment 
of  money  a  charge  on  land  within  the  1  &  2  Yict.  c.  110,  §  13.  —  Pratt 
v.  Btdl,  141. 
JURISDICTION  (SERVICE  OUT  OF).  See  General  Orders,  1,  2. 
Practice,  4. 

KIN  (NEXT  OF).    See  Implication. 

LANDS  CLAUSES  ACT.    See  Costs,  1. 
LEGACY  (COVENANT  TO  BEQUEATH).    See  Covenant. 
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LEGACY  DUTY.    See  Succession  Duty. 
LIMITATIONS  (STATUTE  OF). 

1.  A  testator  by  bis  will  cbarged  all  his  real  estate  witb  payment  of  bis  debts, 
if  his  personal  estate  was  insufficient  to  pay  them,  and  directed  his 
executors  to  raise  sufficient  for  their  payment  by  mortgage  or  otherwise. 
Hdd,  that  this  did  not  create  an  express  trust  within  the  exception  con- 
tained in  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27. 

An  acknowledgment  by  a  devisee  does  not  prevent  bis  co-devisee  from  plead- 
ing the  statute. 

It  is  sufficient  to  plead  the  3  &  4  Will.  4,  c.  27,  to  a  bill  seeking  the  benefit  of 
a  trust  without  also  pleading  the  Statute  3  &  4  Will.  4,  c.  42.  —  Dick- 
enson ▼.  Teasdale,  52. 

*  2.  An  acknowledgment  by  a  mortgagor  of  more  than  six  years^  ar-    *  710 
rears  of  interest  being  due  upon  a  first  mortgage  does  not  pre- 
clude a  puisne  mortgagee  from  relying  on  the  Statute  of  Limitations. 

Therefore  where  the  mortgagor  was,  but  a  second  mortgagee  was  not,  a 
party  to  a  transfer  of  a  first  mortgage,  the  interest  on  which  was,  and 
was  in  the  transfer  recited  to  be,  upwards  of  six  years  in  arrear: 
Hdd,  that  notwithstanding  this  recital,  the  second  mortgagee  was  enti- 
tled to  redeem  the  first  mortgagee  on  payment  of  principal  and  six 
years^  arrears  only  of  interest.  — Bolding  v.  Lane,  122. 
LOCKE  KING'S  ACT.  See  Exonkration. 
LUNACY. 

1.  An  application  of  a  lunatic  for  a  supersedeas  of  the  commission  of  lunacy, 

on  the  ground  of  his  recovery,  will  not  be  at  once  granted  on  evidence 
of  the  lunatic  no  longer  exhibiting  unsoundness  of  mind,  but  will  be 
ordered  to  stand  ove/  until  it  can  be  seen  what  will  be  the  effect  of 
removing  the  restraint  imposed  by  the  existence  of  the  commission.  — 
In  re  Blackmore,  84. 

2.  Form  of  order  enabling  the  administrator  of  a  deceased  lunatic^s  estate  to 

enforce  against  a  defaulting  committee  of  the  estate  and  his  sureties 
the  bond  to  the  Crown  entered  into  by  them  on  his  appointment.  — 
In  re  BiU,  487. 

See  Partition. 
LUNATIC. 

Proof  allowed  against  the  estate  of  a  testator  for  money  advanced  to  his 
wife  during  his  lunacy,  and  applied  by  her  in  payment  of  her  necessary 
expenses,  though  she  had  a  separate  income.  —  In  re  Wood^s  Estate, 
465. 

MAINTENANCE.    See  Ltoatic. 

MARRIED    WOMAN.     See  Equity  to  a  Settlement.     Husband  and 
Wipe.    Power,  1. 

MORTGAGE.    See  Exoneration.     Limitations   (Statute  of),  2.     Pri- 
ority. 

MORTGAGOR  AND  MORTGAGEE.    See  Costs,  2. 

MULTIFARIOUSNESS.    See  Fraud. 
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NEGLIGENCE.    See  Priority. 
NEXT  OF  KIN.    See  Implication. 


♦711    ♦PARENT  AND  CHILD.    See  Advances. 
PARTIES. 
A  bankrupt  who  has  been  engaged  in  a  fraudulent  transaction  may  be  made  a 
party  to  a  bill  for  discovery,  but  if  the  discovery  is  ancillary  to  relief 
improperly  sought  against  him,  he  may  demur,  and  the  delivery  up 
of  documents  which  the  bankrupt  only  holds  for  hia  assignees  is  not 
relief  in  respect  of  which  it  is  necessary  to  make  him  a  party.  —  OUbert 
V.  LewiSj  38. 
PARTITION. 

A  decree  having  been  made  for  partition  of  lands,  an  undivided  share  in 
which  was  vested  in  a  lunatic  as  tenant  in  tail,  an  order  was  made  in 
lunacy  and  in  chancery  directing  the  committee  to  execute  all  neces- 
sary assurances  for  giving  effect  to  the  partition.  — In  re  Sherard^  421. 
PARTNERSHIP. 

1.  The  two  defendants,  who  carried  on  business  in  partnership  as  ship  and 

insurance  brokers,  and  the  plaintiff  who  carried  on  business  alone  as  a 
merchant  and  commission  agent,  jointly  agreed  to  supply  arms  to  a 
foreign  government.  In  the  first  contract  with  that  government,  the 
defendants  were  described  only  by  their  partnership  name,  and  it  was 
signed  on  their  behalf  in  that  name.  The  second  contract  was  signed 
by  an  agent  of  the  plaintiff  and  defendants,  who  was  described  in  it  as 
acting  on  behalf  of  the  defendants  (giving  only  the  name  of  the  firm) 
and  the  plaintiff,  and  as  *'  agent  of  the  two  houses  above  named.'^ 
Hddt  reversing  the  decision  of  the  Court  below,  that  on  the  form  of 
these  contracts  in  the  absence  of  evidence  to  the  contrary,  the  advent- 
ure must  be  considered  to  have  been  undertaken  by  the  defendants  as 
one  person  and  the  plaintiff  as  another  person,  and  not  by  the  three 
as  individuals,  and  that  the  plaintiff  was  entitled  to  a  moiety  of  the 
profits.  —  Warner  v.  SmWi,  337. 

2.  Where  a  partnership  for  a  term  is  continued  after  its  expiration  without 

express  renewal,  although  the  assumption  is  that  it  is  continued  on  the 
same  general  footing  as  before,  this  only  extends  to  such  of  the  stipula- 
tions in  the  original  articles  as  are  properly  applicable  to  the  new  con- 
tract. And  where  one  of  the  articles  of  a  partnership  for  a  term 
provided  that  either  partner  might,  in  the  event  of  specified  conduct  on 
the  part  of  the  other,  dissolve  the  partnership  by  notice,  and  that  the 
latter  partner  should,  in  that  event,  be  considered  as  quitting  the 
business  for  the  benefit  of  the  former,  this  article  was  held  not  prop- 
erly applicable  to  a  continuation  of  the  partnership  after  the  expira- 
tion of  the  term  without  any  agreement  for  renewal.  —  Clark  v.  Leaeh^ 
409. 
PENALTY. 

A  debt  being  payable  by  instalments,  with  interest,  the  debtor  made  de- 
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fault  *  in  payment  of  one  of  the  instalmentfl.  By  a  deed,  recit-  *  712 
ing  that  the  creditor  had  agreed  to  give  the  debtor  time  upon 
haying  the  payment  of  the  debt  secured  to  him,  with  interest,  **  by  the 
instalments  and  in  manner  thereinafter  appearing,"  provision  was  made 
for  payment  of  the  debt  with  interest,  by  instalments  different  from 
the  former  ones,  with  a  proviso  that  upon  default  being  made  in  pay- 
ment of  any  instalment  the  whole  unpaid  portion  of  the  debt,  with  interest, 
should  become  immediately  payable.  The  debtor  made  default.  Hetd^ 
that  the  proviso  was  not  in  the  nature  of  a  penalty,  and  that  a  Court 
of  Equity  ought  not  to  festrain  the  'creditor  from  enforcing  immediate 
payment  of  the  whole  moneys  remaining  due.  —  Sterne  v.*  Beck,  595. 

PERPETUITY. 

A  testator  devised  lands  in  trust  for  the  use  of  the  second  son  of  a  brother 
for  life,  with  remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively in  tail  male,  with  successive  limitations  in  remainder  for  life, 
and  to  the  first  and  other  sons  of  the  successive  tenants  for  life  in  tail 
male ;  and  he  bequeathed  his  residuaiy  personal  estate  upon  such  trusts 
as  were  thereby  declared  concerning  the  devised  lands,  or  as  near 
thereto  as  the  rules  of  law  and  equity  would  admit,  but  so  that  no 
part  thereof  should  vest  absolutely  in  any  tenant  in  tail  unless  he 
attained  twenty-one.  Held,  that  the  trust  of  the  personalty  was  not 
void  for  remoteness.  —  Gosling  v.  Oosling,  1. 
See  Will,  1. 

PLANS. 

On  the  plans  deposited  by  the  promoters  of  a  railway  with  the  clerk  of  the 
peace,  a  bridge  by  which  it  was  proposed  to  carry  the  line  across  a 
certain  turnpike  road  was  described  as  having  a  span  of  forty-five  feet. 
Held,  that  under  the  ISth  section  of  the  Railway  Clauses  Consolidation 
Act,  1845,  which  enacts  that  where  it  is  intended  to  carry  the  railway 
on  an  arch  as  marked  on  the  plan,  **  the  same  shall  be  made  accord- 
ingly," the  company  were  bound  to  mjike  an  arch  conformable  to  the 
description  in  the  plan,  and  were  not  at  liberty  to  build  it  with  a  span 
of  only  thirty-five  feet. 
Per  the  Lord  Justice  Turner.  —  The  bridge  was  an  **  engineering  work" 
within  the  meaning  of  the  14th  section  of  the  Railway  Clauses  Act, 
and  the  company  were  by  that  section  debarred  from  making  it  other- 
wise than  according  to  the  description  in  the  plan.  —  The  Attomey- 
Oeneral  v.  The  Tewkesbury  and  Malvern  Railway  Company,  423. 

PLEADING.    See  Limitations  (Statute  of),  1. 

POLICY  OF  INSURANCE. 

By  the  policies  of  an  insurance  company  *  it  was  declared  that  the  stock  *  718 
and  funds  of  the  company  should  be  subject  and  liable  to  pay  the 
sum  assured,  vrith  a  proviso  that  the  stock  and  funds  of  the  company 
should  be  alone  liable,  and  that  no  member  of  the  company  should  be 
individually  liable  beyond  the  amount  of  his  share  in  the  capital  stock. 
Held,  that  these  policies  did  not  give  the  assured  a  charge  on  the  funds 
of  the  company  so  as  to  entitle  them  to  priority  over  its  general  cred- 
itors.—  Re  The  State  Fire  Insurance  Company ,  634. 
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POWER. 

1.  The  8th  section  of  the  Wills  Act  (1  Vict.  c.  26),  providing  that  no  will 

made  by  any  married  woman  shall  be  valid,  except  such  a  will  as  might 
have  been  made  by  a  married  woman  before  the  passing  of  the  Act, 
does  not  exclude  the  wills  of  married  women  from  the  operation  of  the 
24th  section,  as  to  a  will  speaking  as  if  executed  immediately  before 
the  testator^s  death,  or  of  the  27th,  as  to  a  general  gift  being  an  execu- 
tion of  a  power. 
SembUt  that  a  general  testamentary  power  given  to  two  persons,  or  the  sur- 
vivor, of  appointing  an  equitable  estate,  may  be  well  exercised  in  the 
lifetime  of  both  by  that  one  who  proves  to  be  the  survivor.  —  Thomas 
V.  Jones,  63. 

2.  The  donee  of  a  power  of  appointing  portions  among  his  younger  children 

appointed  a  double  share  to  a  younger  child  without  previous  commu- 
nication with  him.  But  it  appeared  from  the  instructions  for  the 
appointment,  that  its  purpose  as  to  half  of  the  double  share  was,  that 
it  should  be  held  in  trust,  and  the  income  accumulated  during  the  life 
of  the  appointee  and  twenty-one  years  afterwards,  or  until  the  successor 
to  the  title  of  the  appointor  should  direct  the  half  of  the  double  share 
and  accumulations  to  be  paid  to  another  child  who  had  been  excluded 
by  reason  of  an  intended  marriage  disliked  by  the  appointor.  In  the 
absence  of  such  direction  the  half  of  the  double  share  and  accumula- 
tions were  intended  to  be  paid  to  the  appointee.  The  appointee  soon 
after  the  appointment  executed  a  deed  settling  the  moiety  accord- 
ingly.   Held,  — 

1.  That  if  the  appointment  and  subsequent  settlement  could  be  held 

to  be  one  transaction,  the  provisions  for  accumulation,  and  for 
the  control  of  the  appointor's  successor  in  title  over  the  ap- 
pointed fund,  could  not  be  rejected  as  mere  excess,  so  as  to 
give  the  moiety  to  the  excluded  child. 

2.  That  the  purpose,  of  the  appointment  as  to  the  moiety,  although 

uncommunicated,  vitiated  it  as  to  that  portion,  but  as  to  that 

portion  only. 
A  settlor  intending  to  exclude  one  of  his  children  from  a  settled  annuity  in 
the  event  of  an  intended  and  disapproved-of  marriage,  unless  the 
*714  settlor's  successor  in  title  *  should  otherwise  direct,  gave  instruc- 
tions to  that  effect  for  a  settlement,  which  was  prepared  so  as  to 
vest  the  annuity  in  trustees  in  trust  to  pay  it  to  the  child  and  her  sister, 
or  either  of  them,  to  the  exclusion  of  the  other,  in  such  shares  as  the 
successor  to  his  title  should  appoint,  and  subject  thereto  to  the  two 
children  equally.  The  successor  first  appointed  one  year's  annuity  to 
the  sister  without  any  previous  communication  with  her,  and  afterwards 
caused  to  be  prepared  for  her  signature  an  order  to  her  bankers  direct- 
ing them  to  carry  a  moiety  to  a  trust  account.  She  signed  the  order, 
and  afterwards  the  successor  appointed  to  her  the  whole  annuity, 
which  continued  to  be  paid  over  to  the  trust  fund  under  the  same  order. 
Held,  that  the  appointment  was  a'  fraud  on  the  power,  and  that  the 
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intention  of  the  donor  of  the  power  coald  only  be  collected  from  the 

deed  creating  it. 
A  title  cannot  be  derived  under  a  fraud  upon  a  power  in  the  absence  of 

valuable  consideration. 
In  considering  whether  or  not  a  particular  appointment  is  a  fraud  upon  the 

power,  although  the  motive  with  which  the  power  was  ^cercised  may 

not  be  regarded,  the  purpose  may. 
The  rights  of  the  persons  entitled  in  default  of  appointment  under  a  power 

can  be  defeated  only  by  its  bond  fide  exercise. 
The  general  rule  laid  down  in  Daubeny  v.  Cockbum  (1  Meriv.  626),  that 

where  an  appointment  is  made  for  a  bad  purpose  the  bad  purpose 

affects  the  whole  appointment,  does  not  apply  to  cases  in  which  the 

evidence  enables  the  Court  to  distinguish  what  is  attributable  to  an 

authorized  from  what  is  attributable  to  an  unauthorized  purpose.  — 

Topham  v.  The  Duke  of  Portland,  617. 
See  Succession  Duty. 
POWERS  OF  DIRECTORS.    See  Joint-stock  Company. 
PRACTICE. 

1.  Persons  brought  before  the  Court  under  the  15  &  16  Vict.  c.  86,  §  42, 

r.  8,  are  entitled  to  present  petitions  of  rehearing,  semhle,  —  EUison  v. 
Thomas,  18. 

2.  Where  a  married  woman  sues  by  her  next  friend,  a  demurrer  ore  tenus  to 

the  constitution  of  the  suit,  on  the  ground  that  the  property  in  ques- 
tion was  not  limited  to  her  separate  use,  cannot  be  taken  when  there  is 
a  demurrer  on  the  record  to  part  of  the  bill  only.  — GUhert  v.  Lewis,  38. 

3.  A  land-owner  agreed  to  sell  land  to  a  railway  company,  and  the  company 

agreed  to  make  such  crossings  as  the  land-owner^s  surveyor  should, 
within  one  month  after  the  company  took  possession,  direct  in  writing. 
No  award  was  made  by  the  surveyor  untU  about  two  months  afler  pos- 
session had  been  taken.  The  company  having  refused  to  make 
some  crossings  directed  by  the  award  the  land-owner  *  filed  his  *  715 
bill,  alleging  conduct  on  the  part  of  the  company  amounting  to  a 
waiver  of  the  limitation  of  the  time  for  making  the  award,  insisting  on 
the  direction  of  the  surveyor  as  binding,  and  praying  that  the  com- 
pany might  be  decreed  to  make  the  works  directed  by  it,  but  not 
distinctly  putting  forward  any  case  for  specific  performance  of  the 
agreement  independently  of  the  award.  The  Court  being  of  opinion 
that  the  award  was  not  binding  upon  the  company,  and  that  the  title 
to  relief  independently  of  the  award  was  not  put  forward  with  sufficient 
distinctness  to  make  it  right  to  give  relief  on  that  footing,  gave  the 
plaintiff  leave  to  withdraw  replication  and  amend  his  bill  by  putting 
in  issue  any  claim  founded  on  the  original  agreement.  —  Lord  Damley 
V.  The  London,  Chatham,  and  Dover  Railway  Company,  204. 

4.  Leave  given  to  serve  an  administration  summons  (relating  to  stock  and 

shares  in  England)  on  a  defendant  abroad.  —  In  re  Emile  Alcan,  de- 
ceased;  Cohen  v.  Alcan,  398. 

5.  Where,  in  the  course  of  prosecution  of  an  administration  decree  in  Cham- 
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ben,  the  Judge  heard  personally  and  reftued  an  application  of  a  cred- 
itor for  an  order  requiring  executors  to  make  an  affidayit  as  to  the  poa- 
session  of  documents,  and  also  refused  to  adjourn  the  application  into 
Court :  Held,  not  a  proper  case  for  an  appeal  directly  from  Chambers. 
A  person  having  come  in  to  prove  as  a  creditor  under  a  common  decree  for 
the  administration  of  assets,  and  having  produced  primd  facie  evidence 
in  support  of  his  claim,  an  order  was  made  upon  his  application  direct- 
ing the  executors  to  file  an  affidavit  as  to  their  possession  of  documents 
relating  to  the  claim  or  to  any  item  in  it. — In  re  John  MWeagh^  de- 
ceased; M'^Veaghv,  OroaU,  399. 

6.  An  appeal  lies  directly  from  an  order  of  the  Judge  in  Chambers  as  to  pro- 

duction of  documents  before  a  decree  is  made,  where  the  Judge  makes 
the  order  in  person  and  declines  to  adjourn  the  matter  into  Court  to  be 
argued  by  Counsel.  —  Snovodon  v.  The  Metropolitan  Railway  Company^ 
408. 

7.  A  defendant,  against  whom  a  decree  for  an  account  was  made,  had  before 

decree  made  full  discovery  by  answer  as  to  documents  in  his  possession. 
Held,  nevertheless,  that  the  plaintiff  after  decree  was  entitled  to  call 
for  an  affidavit  as  to  his  possession  of  any  documents  other  than  those 
mentioned  in  his  answer  relating  to  the  matters  in  question.  —  Handip 
V.  KiHon,  440. 

8.  Where  a  case  is  made  out,  raising  a  reasonable  suspicion  that  a  defendant 

who  has  made  an  affidavit  as  to  documents  has  in  his  possession 
*716  *  other  documents  relating  to  the  matters  in  question  and  not  dis- 
closed by  the  first  affidavit,  the  Court  may  order  him  to  make  a  further 
affidavit,  although  the  first  is  sufficient  in  point  of  form. 
A  defendant  who  had  filed  an  affidavit  as  to  documents  was  ordered  to  file 
a  further  affidavit.  After  this  order  had  been  made,  but  before  any 
further  affidavit  had  been  filed,  he  applied  for  an  affidavit  as  to  docu- 
ments in  the  possession  of  the  plaintiffs,  the  time  for  excepting  to  his 
answer  having  expired,  and  the  plaintiffs  were  ordered  to  make  such 
affidavit.     Semble,  that  this  order  was  correct.  —  Noel  v.  Noel,  468. 

9.  The  costs  of  an  application  to  stay  the  execution  of  a  decree  pending  an 

appeal  to  the  House  of  Lords  are  to  be  paid  by  the  applicant.  —  Lacbf 
Mary  Topham  v.  Duke  of  Portland,  603. 

See  Gbmeral  Orders,  1,  2,  3. 
PRIORITY. 

A  sum  of  135,000/.  was  advanced  to  B.  on  mortgage  in  the  name  of  S.,  who 
at  the  same  time  executed  three  declarations  of  trust,  by  which  he 
declared  that  he  held  the  mortgage  on  trust  as  to  105,000/.  for  E., 
as  to  5,000/.  for  W.,  and  as  to  10,000/.  for  N.,  the  rest  of  the  money 
belonging  to  himself.  N.  was  the  solicitor  both  of  E.  and  S.,  and  was 
intrusted  by  £.  with  the  investment  of  the  105,000/.  E.  appeared  to 
have  trusted  to  N.,  and  to  have  made  no  inquiries  as  to  the  precise 
mode  of  investment,  and  it  did  not  appear  that  he  knew  of  the  exist- 
ence of  the  declaration  of  trust  in  his  favour.  He  denied  having  known 
that  the  security  was  not  taken  in  his  own  name,  and  it  was  not  shown 
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that  he  had  any  actual  notice  that  it  was  not.  S.  afterwards  trans- 
ferred the  mortgage  for  yalue  to  C,  who  had  no  notice  of  the  trust, 
and  delivered  the  deed  to  him.  The  legal  estate  in  the  mortgaged 
property  was  during  the  whole  of  the  transactions  outstanding.  Edd, 
that  £.,  assuming  him  to  have  known  S.  to  be  his  trustee,  was  not 
bound  to  make  any  inquiry  into  the  acts  or  conduct  of  S.  with  regard 
to  the  security,  and  that  his  trusting  to  N.  and  omitting  to  make  any 
inquiry  as  to  the  person  in  whom  the  mortgage  was  vested  or  in  whose 
possession  it  was,  were  not  sufficient  grounds  for  depriving  him,  as 
against  C,  of  the  benefit  of  the  prior  equitable  title  obtained  by  the 
declaration  of  trust,  and  that  C.^s  possession  of  the  mortgage-deed 
being  obtained  through  a  breach  of  an  express  trust  on  the  part  of  S. 
did  not  alter  the  case,  and  that  in  the  absence  of  evidence  that  E.  had 
notice  of  the  dealings  of  S.  with  the  security,  E.  was  entitled  to  priority 
over  C.  —  Cory  v.  Eyre,  149. 

See  PoucT  of  Insurancb. 

PROBATE  COURT  ACT.    See  Judqmknt  Dkbt. 

♦PRODUCTION  OF  DOCUMENTS.     See  Praoticb,  5,  7,  8.  •717 

PROOF  OF  DEBT.    See  Bankruptcy,  4. 

PROOF  OF  DEBTS.    See  Administration  of  Assets. 


RAILWAY  CLAUSES  ACT,  1846.    See  Pians. 
REDEMPTION.    See  Limitations  (Statute  of),  2. 
REHEARING.    See  Practice,  1. 
REMOTENESS.     See  Perpetuity.    Will,  1. 
RENEWAL.    See  Executory  Devise. 
REPLICATION  (WITHDRAWING).    See  Practice,  8. 
RETAINER.    See  Set-off. 
BOLT'S  ACT.    See  Issue. 


SALE  (BY  JOINT-STOCK  COMPANY).    See  Joint-stock  Company. 
SEPARATE  CREDITORS.    See  Administration  of  Assets. 
SEPARATE  USE.    See  Husband  and  Wife. 
SERVICE,  OUT  OF  THE  JURISDICTION.    See  General  Orders,  1,  2. 

Practice,  4. 
SET-OFF. 

A  testator  bequeathed  his  residuary  personal  estate  to  his  daughter.  The 
daughter  survived  him  several  years,  and  bequeathed  her  residuary 
estate  to  her  six  children.  One  of  her  sons,  who  owed  the  testator 
14002.,  became  bankrupt  some  time  after  her  death.  It  had  been 
ascertained  before  the  bankruptcy  that  the  testator's  estate  yielded  a 
clear  residue  exclusive  of  the  14002.  Held,  that  the  executors  of  the 
daughter  were  entitled  to'  retain  the  14002.  out  of  the  son's  share  in 
his  mother's  estate. —  Bowfidd  y.  Lawfwd,  469. 
SETTLEAIENT.  See  Constructive  Fraud.  £<)uity  to  a  Settlement. 
Eldest  Son. 
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SHAREHOLDERS.    See  Com'RiBUTORY,  1,  2. 

SHAREHOLDERS   (APPROVAL  BY).    See  Contributory,  3. 
*718    *  SOLICITOR.    See  Taxation. 
STATUTES. 
8  &  4  Will.  4,  c.  27  (Limitations).     See  Limitations  (Statute  of). 

6  &  7  Will.  4,  c.  74  (Fines  and  Recoveries).     See  Tenant  in  Tail. 
1  Vict.  c.  26  (Wills  Act).    See  Power,  1. 

1  &  2  Vict.  c.  110  (Judgments).    See  Judgments. 

7  &  8  Vict.  c.  110  (Joint-stock  Companies).    See  Contributory,  3. 

8  &  9  Vict  c  18  (Lands  Clauses  Act).     See  Costs,  1. 
8  &  9  Vict.  c.  20  (Railway  Clauses  Act).    See  Plans. 

13  &  14  Vict.  c.  60  (Trustee  Act,  I860).    See  Vesting  Order. 

16  &  17  Vict.  c.  51  (Succession  Duty  Act).    See  Succession  Duty. 

17  &  18  Vict.  c.  113  (Locke  King's  Act).     See  Exoneration. 
20  &  21  Vict.  c.  77  (Probate  Court).    See  Judgment  Debt. 

24  &  26  Vict.  c.  184  (Bankruptcy  Act,  1861).    See  Bankruptcy,  2,  3. 

Composition  Deed,  1,  2,  3,  4,  6,  6,  7. 
26  &  26  Vict.  c.  42  (Rolfs  Act).    See  Issue. 

STAYING  PROCEEDINGS  (PENDING  APPEAL).    See  Practice,  9. 

SUCCESSION  DUTY. 

An  English  testator  by  will  gave  a  fund  to  trustees  upon  trust  to  pay  the 
income  to  his  daughter  for  life,  and  afler  her  death  to  hold  the  fund  in 
trust  for  such  persons  as  the  daughter  should  by  will  appoint.  The 
daughter  for  some  time  previous  to  and  up  to  her  decease  was  domi- 
ciled in  Jersey.  She  disposed  of  the  fund  by  will,  giving  legacies  to 
two  persons  and  the  residue  to  her  husband.  Eddy  that  the  legacies 
were  liable  to  duty.  Per  the  Lord  Justice  Turner.  —  The  legacies  by 
reason  of  the  domicile  in  Jersey  were  not  liable  to  legacy  duty,  but 
notwithstanding  the  fact  of  such  domicile  were  liable  to  succession 
duty.  — i?«  WdUop's  Trusts,  656. 

SUPERSEDEAS.    See  Lunacy,  1. 

SURVIVORS.    See  Will,  3. 


TAXATION  OF  SOLICITOR'S  BILL. 

On  the  day  fixed  for  the  completion,  at  a  solicitor's  office,  of  the  sale  of 
*719        a  mortgaged  property  belonging  to  a  former  client,  the  *  solicitor 
delivered  to  the  former  client,  who  was  in  somewhat  embarrassed 
circumstances,  his  bill  of  costs.     The  client  and  his  new  solicitor 
attended,  and  in  order  to  prevent  the  postponement  of  the  completion, 
allowed  the  solicitor  to  retain  the  amount  of  his  bill,  but  under  protest. 
The  bill  contained  overcharges  to  a  considerable  amount.    Etld,  that 
the  bill  was  paid  under  circumstances  of  pressure,  and  that  taxation 
ought  to  be  ordered.  —  Re  Pugh,  Ex  parte  Briscoe,  673. 
TENANT  FOR  LIFE.    See  Conversion. 
TENANT  IN  TAIL. 

A  deed  for  barring  an  equitable  estate  tail  in  copyholds  is  void  as  againal 
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the  ksue  in  tail  if  it  is  not  entered  on  the  rolls  of  the  manor  within  six 
calendar  months  after  its  execution. 
Account  of  rents  directed  at  the  suit  of  the  issue  in  tail  for  six  years  previous 
to  the  filing  of  the  bill.  —  Gibbons  v.  8nape,  621. 
See  Pabtition. 

TIMBER.    See  Executory  Deyisb. 

TIME  (FOR  APPEAL).    See  General  Orpers,  3. 

TITLE-DEEDS.    See  PRiORrrr. 

TRADE-MARK. 

If  A.  has  acquired  property  in  a  trade-mark,  which  is  afterwards  used  by  B. 
in  ignorance  of  A.^s  right,  A.  is  entitled  to  an  injunction,  but  not  to  an 
account  or  compensation,  except  in  respect  of  any  user  by  B.  after  he 
became  aware  of  the  prior  ownership. 
The  owner  of  a  trade-mark  will  not  be  deprived  of  remedy  in  equity,  even  if 
it  be  shown  that  all  who  bought  goods  bearing  the  trade-mark  from  the 
defendant  were  well  aware  that  the  goods  were  not  of  the  plaintiflTs 
manufacture.    It  is  enough  if  the  goods  were  supplied  by  the  defendant 
for  the  purpose  of  being  sold  again  in  the  market,  nor  is  it  necessary 
to  show  that  any  person  was  deceiyed,  if  the  resemblance  of  the  arti- 
cles is  such  as  would  be  likely  to  cause  one  mark  to  be  mistaken  for 
the  other. 
Where  the  plaintiff  attached  to  wire  manufactured  by  him  tallies  marked  with 
an  anchor,  and  the  defendant  attached  to  his  manufacture  similar  tallies 
marked  with  the  device  of  a  crown  and  anchor :  ndd,  that  the  plaintiff 
was  entitled  to  an  injunction. 
Negotiations  antecedent  to  a  suit  (save  in  case  of  bad  faith),  unless  amount- 
ing to  a  release  or  binding  agreement,  cannot  be  regarded.  —  EddsUn 
▼.  Eddstm,  185. 

TRIAL  AT  LAW.    See  Issue. 

♦  TRUST.    See  Composition  Deed,  8.  ♦  720 

TRUSTEE.    See  Acquiescence.    Priority. 

TRUSTEE  ACT,  1850.    See  Vesting  Order. 


ULTRA  VIRES.    See  Contributory,  2.    Joint-stock  Company. 

UNCERTAINTY.    See  Will,  1. 

UNLIQUIDATED  DAMAGES.    See  Bankruptcy,  4. 


VESTING  ORDER. 

Creditors  who  have  obtained  a  decree  for  the  administration  of  the  estate  of 
their  deceased  debtor,  under  which  a  contract  for  sale  of  his  real  estate 
has  been  entered  into  and  the  purchase-money  paid  into  Court,  are 
persons  "  beneficially  interested  *'  in  the  lands  comprised  in  the  con- 
tract within  the  scope  of  the  Trustee  Act,  1850,  §  37,  and  entitled  to 
apply  thereunder.  —  In  re  Wragg^  356. 
See  Costs,  2. 
VOL.  I.  86  [  561  ] 
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VOLUNTARY  SETTLEMENT.    See  Constructive  Fraud. 
VOLUNTARY  TRUST.    See  Composition  Deed,  8. 


WASTE.    See  Executory  Devise. 

WIFE.    See  Equity  to  a  Settlement.    Husband  and  Wife.    Power,  1. 

WILL. 

1.  A  testator  directed  that  ''the  annual  interest  only*^  of  the  residue  of  his 
property,  of  whatever  kind,  should  be  divided  into  as  many  equal  parts 
as  there  might  be  children  of  W.,  share  and  share  alike,  as  each  of  the 
said  children  should  come  of  age,  and  that  in  case  any  one  of  the  said 
children  should  die  without  any  children,  then  and  in  that  case  his  or 
her  share  of  the  said  annual  interest  should  devolve  to  the  surviving 
children,  share  and  share  alike,  and  so  on  successively  until  the  whole 
amount  of  the  said  interest  of  the  said  residue  should  come  into  the 
hands  of  the  grandchildren  and  great-gp*andchildren  of  W. 
Held,  that  the  children  took  immediate  interests  for  life,  and  that  there  was 
no  intestacy  by  reason  either  of  incomplete  disposition  or  of  uncer- 
tainty or  remoteness.  —  WeihereU  v.  WethereU,  134. 
2.  A  testator  bequeathed  to  his  wife  40002.  to  be  used  for  her  own  and 

*  721  the  children's  benefit  as  she  should  *  think  best,  recommending  her 
not  to  diminish  the  principal  but  vest  it  in  government  or  free- 
hold securities.  There  being  two  children,  one  adult,  and  the  other 
a  minor,  the  widow  made  an  appointment  of  500/.  to  the  minor  and  of 
the  residue  to  the  adult ;  and  she  and  the  adult  child  petitioned  for 
payment  out  of  Court  of  the  residue.  Held,  affirming  a  decision  of  the 
Master  of  the  Rolls,  that  such  payment  could  not  be  ordered.  —  Hart 
V.  Tribe,  418. 
8.  A  testatrix  devised  real  estate  to  her  nephews  A.,  B.,  and  C.  for  their 
respective  lives,  share  and  share  alike,  and  after  the  death  of  each  or 
any  of  them  his  share  to  go  to  his  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  his  daughters  as  tenants  in  common  in, 
tail,  and  in  default  of  such  issue  "  to  such  of  my  said  nephews  as  shall 
survive  and  to  their  and  his  issue  in  the  manner  hereinbefore  men- 
tioned; and  in  case  of  the  death  of  all  my  said  nephews  and  their 
issue,  I  devise  my  said  estate  to  my  right  heirs.'^ 
A.  died,  leaving  a  son ;  B.  died  next,  without  issue ;  C.  died  last,  leaving  a 
son.  Held,  reversing  the  decision  of  the  Court  below,  that  B.'s  share 
did  not  belong  to  C.'s  son  alone,  but  to  A.'s  son  and  C.^s  son  in 
moieties.  —  In  re  Tharp^a  EstcUey  463. 
4.  A  testator  gave  legacies  to  his  children  absolutely,  and  then  gave  the 
income  of  his  residuary  estate  to  his  wife  for  her  life,  and  directed 
that  ader  her  death  the  income  should  be  divided  equally  among  his 
said  children  during  their  respective  lives,  and  after  the  death  of  all 
his  children  he  directed  the  capital  to  be  divided  equally  among  all  his 
grandchildren ;  provided,  nevertheless,  that  in  case  of  the  death  of  any 
of  his  sa'd  children,  leaving  lawful  issue,  "  the  respective  legacy,  share, 
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and  interest"  of  the  child  or  children  so  dying  should  immediately 
thereupon  become  vested  in  such  his,  her,  or  their  issue  respectively. 
Held,  that  upon  the  death  of  a  child  leaving  issue  before  the  period  of 
distribution  the  income  of  that  share  of  the  residue  of  which  the  child 
had  been  tenant  for  life  was  payable  until  the  period  of  distribution  to 
the  issue  as  joint  tenants,  and  not  to  the  surviving  children  of  the 
testator.  —  Walmaley  v.  FoxhaU,  605. 
See  Advances.    Conversion.    Executory  Devise.    Ibcpligation. 
WILLS  ACT   (1  VICT.  c.  26).     See  Power,  1. 
WINDING-UP. 

A  motion  to  have  a  claim  for  a  large  debt  allowed  against  a  company  in 
course  of  being  wound  up  having  been  successfully  made,  the  Vice- 
chancellor  declined  to  certify  that  the  case  was  a  proper  case  for  the 
appearance  of  the  creditors*  representative  by  counsel,  and  on 
appeal  *  a  motion  to  have  the  costs  of  his  appearing  by  conn-  *  722 
sel  allowed  was  refused. 
Per  the  Lord  Justice  Turner  . —  As  a  general  rule,  the  creditors'  representa- 
tive ought  not  to  appear  on  applications  in  which  the  contributories  and 
creditors  have  a  common  interest,  where  the  interest  of  the  contributo- 
ries is  as  great  as  that  of  the  creditors.  —  In  re  The  Era  Life  and  Fire 
Assurance  Company,  172. 

See  Contributory,  1,  2,  8. 

[56S] 


END   OF   THE  FIRST   TOLUHE. 


Cambridge :  PrsM  of  John  Wilson  and  Son. 


Ja^ 


iiiiiiijiiiiiui 

3  bios  ObS  7fl3  771 


1 


[ 


r 


,    I  j^fl  mn-^0  UK  oi^Hltiun 


^ 


